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The  opinions  in  this  volume  of  the  Montana  Reports  have 
been  edited  and  are  reported,  under  the  supervision  of  the 
justices,  by  Oliver  T.  Crane,  Esquire.  On  February,  1905, 
Mr.  Crane  resigned  the  position  of  reporter,  before  this  volump 
was  completed.  The  justices  thereupon  directed  me  to  complete 
it  imder  their  supervision.  At  the  time  of  Mr.  Crane's  resigna- 
tion, this  volume  was  in  permanent  form  up  to  page  465.  The 
matter  found  on  pages  i  to  xl-vi^  and  on  pages  576  to  686,  was 
prepared  by  me. 

A.  C.  Schneider. 
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DIRECTORY 


OF  THE 


Judicial  Districts  of  tiie  State  of  Montana. 

1905. 


First  Judicial  District. 

County  of  Lewis  and  Clarke.    County  Seat,  Helena. 

District  Judges:  Hon.  Henry  C.  Smith;  Hon.  James  M. 
Clements. 

Officers :  County  Attorney,  Leon  A.  La  Croix,  Esq. ;  Clerk 
of  District  Court,  Sidney  Miller ;  Sheriff,  Peter  Scharrenbroich. 

Second  Judicial  District. 

County  of  Silver  Bow.     County  Seat,  Butte. 

District  Judges:  Hon.  John  B.  McClernan;  Hon.  Gfeorge 
M.  Bourquin;  Hon.  Michael  Donlan. 

Officers :  County  Attorney,  J.  E.  Healy,  Esq. ;  Clerk  of  Dis- 
trict Court,  W.  E.  Davies;  Sheriff,  J.  J.  Quinn. 

Third  Judicial  District. 

Counties  of  Deer  Lodge,  Powell  and  Granite. 

District  Judge,  Hon.  Gfeorge  B.  Winston. 

Officers  of  Deer  Lodge  County  (County  Seat,  Anaconda) — 
County  Attorney,  John  H.  Tolan,  Esq. ;  Clerk  of  District  Court, 
Ira  C.  Gnose;  Sheriff,  T.  J.  Fleming. 

Officers  of  Powell  County  (County  Seat,  Deer  Lodge) — 
County  Attorney,  O'B.  O'Bannon,  Esq. ;  Clerk  of  District 
Court,  R.  Lee  Kelly;  Sheriff,  Jas.  C.  Barnden. 

Officers  of  Granite  County  (County  Seat,  Philipsburg) — 
County  Attorney,  Gleorge  A.  Mayv\'ood,  Esq. ;  Clerk  of  District 
Court,  George  O.  Burke;  Sheriff,  Finley  McDonald. 

(VII) 


VIII  Judicial  Disteicts  of  tub 

Fourth  Judicial  Distbict. 

Counties  of  Missoula  and  Ravalli*. 

District  Judge,  Hon.  F.  C.  Webster. 

Officers  of  Missoula  County  (County  Seat,  ilissoula) — Coun- 
ty Attorney,  W.  L.  Murphy,  Esq. ;  Clerk  of  District  Court,  E. 
W.  Kemp;  Sheriff,  Davis  Graham.  . 

Officers  of  Ravalli  County  (County  Seat,  Hamilton) — County 
Attorney,  C.  B.  Calkins,  Esq. ;  Clerk  of  District  Court,  A.  C. 
Bahn ;  Sheriff,  Wm.  F.  Cook. 

•The  Act  of  the  Ninth  legislative  assembly  (1905),  creating  the  County 
of  Sanders  and  adding  same  to  the  Fourth  Judicial  district,  will  not  take 
effect  until  March  1,  1906.  Hence  names  of  officers  of  that  county  are 
omitted  from  this  report. 

Fifth  Judicial  District. 

Counties  of  Beaverhead,  Jefferson  and  Madison. 

District  Judge,  Hon.  Llewellyn  L.  Callaway. 

Officers  of  Beaverhead  County  (County  Seat,  Dillon) — 
County  Attorney,  Henry  E.  Melton,  Esq. ;  Clerk  of  District 
Court,  F.  A,  Hazelbaker;  Sheriff,  ^L  L.  Gist. 

Officers  of  Jefferson  County  (County  Seat,  Boulder) — 
County  Attorney,  C.  R.  Stranahan,  Esq. ;  Clerk  of  District 
Court,  George  Pf aff ;  Sheriff,  A.  F.  Gibson. 

Officers  of  Madison  County  (County  Seat,  Virginia  City) — 
County  Attorney,  S.  V.  Stewart,  Esq. ;  Clerk  of  District  Court, 
J.  G.  Walker ;  Sheriff,  Charles  Kadell. 

« 

Sixth  Judicial  District. 

Counties  of  Park,  Carbon  and  Sweet  Grass. 

District  Judge,  Hon.  Frank  Henry. 

Officers  of  Park  County  (County  Seat,  Livingston) — County 
Attorney,  A.  P.  Stark,  Esq. ;  Clerk  of  District  Court,  Arthur 
Davis;  Sheriff,  A.  S.  Robinson. 

Officers  of  Carbon  County  (County  Seat,  Red  Lodge) — 
County  Attorney,  Sydney  Fox,  Esq. ;  Clerk  of  District  Court, 
E.  E.  Esselstyn ;  Sheriff,  M.  W.  Potter. 


State  of  Montana.  ix 

Officers  of  Sweet  Grass  County  (County  Seat,  Big  Timber) — 
County  Attorney,  J.  E.  Barbour,  Esq. ;  Clerk  of  District  Court, 
H.  C.  Pound ;  Sheriff,  O.  A.  Falling. 

Seventh  Judicial  District. 

Counties  of  Yellowstone,  Custer,  Dawson  and  Rosebud. 

District  Judge,  Hon.  Chas.  H.  Loud. 

Officers  of  Yellowstone  County  (County  Seat,  Billings)  — 
County  Attorney,  H.  L.  Wilson,  Esq. ;  Clerk  of  District  Court, 
F.  II.  Foster ;  Sheriff,  W.  P.  Adams. 

Officers  of  Custer  County  (County  Seat,  Miles  City) — 
County  Attorney,  T.  J.  Porter,  Esq. ;  Clerk  of  District  Court, 
A.  T.  McAusland ;  Sheriff,  W.  E.  Savage. 

Officers  of  Dawson  County  (County  Seat,  Gleiidive) — County 
Attorney,  C.  C.  Hurley,  Esq. ;  Clerk  of  District  Court,  Harry 
Sample;  Sheriff,  G.  W.  Wolloains. 

Officers  of  Kosebud  County  (County  Seat,  Forsyth) — County 
Attorney,  J.  C.  Lyndes,  Esq. ;  Clerk  of  District  Court,  D.  J. 
iluri ;  Sheriff,  J.  Z.  Northway. 

Eighth  Judicial  District. 

Countv  of  Cascade.     County  Seat,  Great  Falls. 
District  Judge,  Hon.  Jere  B.  Leslie. 

Officers :  County  Attorney,  II.  S.  Green,  Esq. ;  Clerk  of  Dis- 
trict Court,  Chas.  P.  Proctor;  Sheriff,  Edward  Hogan. 

Xinth  Judicial  District. 

Counties  of  Gallatin  and  Broadwater.* 

District  Judge,  Hon.  W.  R.  C.  Stewart. 

Officers  of  Gallatin  County  (County  Seat,  l^ozeman) — 
County  Attorney,  A.  J.  Walrath,  Esq. ;  Clerk  of  District  Court, 
C.  B.  Anderson;  Sheriff,  E.  M.  Reynolds. 

Officers  of  Broadwater  County  (County  Seat,  Townsend) — 
County  Attorney,  J.  A.  Matthews,  Esq. ;  Clerk  of  District  Court 
F-  Bubser;  Sheriff,  J.  W.  [Munden. 

•By  Act  of  the  Ninth  legislative  assembly  (1905)  Meagher  County  was 
detached  from  the  Ninth  and  added  to  the  Tenth  judicial  district. 


X  Judicial,  Districts. 

Tenth  Judicial  District. 

Counties  of  Fergus  and  Meagher.* 

District  Judge,  Hon.  E.  K.  Cheadle. 

Officers  of  Fergus  County  (County  Seat,  Lewisto\vn) — 
County  Attorney,  R.  E.  Ayers,  Esq. ;  Clerk  of  District  Court, 
J.  B.  Eitch ;  Sheriff,  L.  P.  Slater. 

Officers  of  Meagher  County  (County  Seat,  White  Sulphur 
Springs) — County  Attorney,  N.  B.  Smith,  Esq. ;  Clerk  of  Dis- 
trict Court,  A.  C.  Grande ;  Sheriff,  C.  H.  Sherman. 

•Meagher  County  added  to  Tenth  Judicial  district  by  Act  of  Ninth 
legislative  assembly  (1905). 

Eleventh  .Judicial  District. 

Counties  of  Flathead  and  Teton. 

District  Judge,  Hon.  John  E.  Erickson. 

Officers  of  Flathead  County  (Coimty  Seat,  Kalispell) — 
County  Attorney,  W.  T.  McKeown,  Esq. ;  Clerk  of  District 
Court,  J.  K.  Lang;  Sheriff,  O.  P.  Gregg. 

Officers  of  Teton  County  (County  Seat,  Chouteau) — 
County  Attorney,  P.  I.  Cole,  Esq. ;  Clerk  of  District  Court, 
S.  McDonald ;  Sheriff,  K.  McTvenzie. 

Twelfth  Judicial  District. 

Counties  of  Chouteau  and  Vallev. 

1/ 

District  Judge,  lion.  John  W.  Tattan. 

Officers  of  Chouteau  County  (County  Seat,  Fort  Benton) — 
County  Attorney,  Chas.  X.  Pray,  Esq. ;  Clerk  of  District  Court, 
C.  II.  Boyle ;  Sheriff,  Frank  McDonald. 

Officers  of  Valley  County  (County  Seat,  Glasgow) — 
County  Attorney,  J.  J.  Kerr,  Esq. ;  Clerk  of  District  Court, 
C.  C.  Beede ;  Sheriff,  W.  S.  Griffith. 
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I. 

EECORD  OF  COMMISSIONS  AND  OATHS. 

The  commissions  and  oaths  of  the  justices  and  clerk  of  this 
court  and  the  attorney  general,  shall  he  recorded  in  the  records       \ 
of  this  court. 

II. 

ORIGINAL  PEOCEEDINGS. 

1.  Proceedings  commenced  in  this  court  originally  to  obtain 
writs  of  habeas  corpus,  injunction,  review,  mandate,  quo  war- 
ranto, and  other  remedial  writs  or  orders,  shall  be  commenced 
and  conducted  in  the  manner  prescribed  by  the  Code  of  Civil 
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Procedure  for  the  conduct  of  such  proceedings  in  the  district 
court. 

2.  The  application  for  the  issuance  of  any  of  the  above  writs 
or  orders,  except  habeas  corpus,  must  set  forth,  in  addition  to 
tlie  other  requisite  matters,  the  reasons  which  render  it  necessary 
that  the  writ  should  issue  originally  from  this  court,  and  the 
sufficiency  or  insufficiency  of  the  reasons  so  set  forth  will  be  de- 
termined by  the  court  in  awarding  or  refusing  the  writ  or  order. 

3.  Application  for  writs  of  review  shall  set  out  copies  of  the 
judgment  or  orders  sought  to  be  annulled  or  modified. 

4.  In  all  proceedings  and  actions  connnenced  in  this  court 
originally,  the  plaintiff  shall  file  his  application  with  the  clerk 
of  this  court  prior  to  its  presentation  to  this  court. 

5.  In  all  proceedings  and  actions  connnenced  in  this  court 
originally  eac^h  party  shall  file  with  the  clerk  of  this  court  at  or 
iK^fore  the  time  set  for  final  hearing,  eight  copies  of  the  brief  of 
his  argument,  containing  a  recital  of  the  facts  and  exhibiting  a 
clear  statement  and  orderly  arrangement  of  the  jv>ints  of  law  to 
be  discussed  and  the  authorities  relied  upon  in  support  of  each 
point.  Said  brief  shall  be  printed  in  conformity  to  the  require- 
ments of  Subdivision  1  of  Rule  X  of  this  court,  unless,  upon 
a})plication  and  for  good  cause  shown,  the  court  order  otherwise. 
A  failure  to  comply  with  the  requirements  of  this  subdivision 
may  result  in  a  dismissal  of  the  proceedings  or  action,  or  a  re- 
fusal to  hear  the  party  in  default. 

(>.  Unless  otherwise  ordered,  the  hearing  of  an  original  pro- 
ctH^ding  or  action  will  not  be  had  on  the  return  day.  After  issue 
joined,  the  court  will,  on  its  own  motion  or  on  motion  of  either 
IHirty,  advance  the  cause  or  appoint  a  time  for  the  hearing. 
Otherwise  the  cause  must  stand  for  hearing  in  its  chronological 
order. 

7.  Application  to  this  court  for  writs  or  orders  must  be  pre- 
sented by  the  parties  in  person,  or  by  counsel,  and  in  open  court ; 
under  no  circumstanc*es  will  the  court  entertain  such  application 
when  made  through  the  medium  of  the  clerk ;  provided  always, 
that  motions  to  advance,  to  reinstate,  to  dismiss,  to  affirm,  to 
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mod  if  Y,  to  strike  out,  to  tax  or  to  allow  costs,  to  quash,  for  re- 
hearings,  to  correct  the  transcript,  motions  based  upon  sugges- 
tions of  diminution  of  the  record,  motions  for  substitutions  of 
parties,  and  motions  touching  the  time  of  filing  or  serving  briefs, 
may  be  presented  by  filing  the  same  with  the  clerk,  and  will  be 
considered  in  regular  order. 

III. 

CERTIFICATES  OF  PROBABLE  CAUSE. 

Application  for  Certificate  of  Probable  Cause, — Application 
for  the  certificate  of  probable  cause  of  appeal  provided  for  in 
Section  2278,  Penal  Code,  may  be  made  to  a  justice  of  this 
court  only  after  application  and  refusal  thereof  by  the  judge 
of  the  court  in  which  the  conviction  was  had,  or  upon  proof  of 
his  absence,  or  inability  to  act,  and  upon  at  least  three  days' 
notice  to  the  county  attorney.  The  applicant  shall  produce  at 
the  hearing  the  proposed  record  on  appeal,  or  the  settled  bill  of 
exceptions,  or  certified  copy  thereof. 

IV. 

APPEALS  IX  CIVIL  CASES. 

1.  Record  on  Appeal. — Appellant  is  charged  with  the  duty 
of  having  the  transcript  perfected  and  filed  with  the  clerk  of 
this  court,  in  accordance  with  the  statutes  and  these  rules. 

2.  Time  of  Filing. — The  transcript  shall  be  filed  by  the  ap- 
pellant with  the  clerk  of  this  court  within  sixty  days  after  such 
appeal  is  perfected;  or  the  appeal  will  be  subject  to  dismissal 
on  motion  of  the  adverse  party ;  but'  if  it  appear  that  the  delay 
has  been  without  laches  on  the  part  of  appellant,  his  appeal 
will  not  be  dismissed  for  such  delay,  until  reasonable  time  is 
allowed  for  filing  the  record. 

3.  Motion  to  Dismiss  for  Laches. — Motion  to  dismiss  an 
appeal  for  failure  to  file  the  record  within  the  time  required, 
shall  be  accompanied  by  a  certified  copy  of  the  notice  of  appeal, 
and  praecipe,  if  one  has  been  filed ;  and  a  certificate  of  the  clerk 
of  the  trial  court,  showing  whether  the  case  was  originally  in- 
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stituted  in  the  district  court,  or  was  there  on  appeal  from  an 
inferior  court,  and  the  nature,  amount  and  date  of  judgment  or 
order  appealed  from ;  the  date  of  filing  notice  and  undertaking 
on  appeal;  the  date  of  service  of  such  notice,  and  whether  ap- 
pellant has  requested  or  received  a  duly  .certified  transcript, 
and  the  time  of  such  request,  or  delivery  thereof,  as  the  case 
may  be.  Xo  appeal  shall  be  dismissed  for  failure  to  file  the 
record  within  the  time  required  by  these  rides,  unless  the  motion 
to  dismiss  shall  have  been  filed,  and  notice  thereof  given  to  the 
appellant,  prior  to  the  filing  of  the  record. 

4.  Suggestion  of  Diminution. — Xor  shall  the  appeal  be  dis- 
missed because  the  transcript  is  imperfect,  it  not  being  prepared 
as  directed  by  the  praecipe;  but  this  court  will,  on  suggestion 
of  diminution,  order  the  clerk  of  the  trial  court  to  correct  the 
transcript,  or  supply  the  portions  lacking,  as  the  case  may  re- 
quire. 

Kespondent  may  likewise  make  su^estions  of  diminution  of 
record  in  any  respect  he  may  deem  necessary;  whereupon,  if 
the  suggestion  appears  to  be  proper,  an  order  will  be  made  re- 
quiring such  parts  of  the  record  suggested  to  be  certified  to  this 
court. 

5.  Correction  of  Error  in  Record. — Either  party  may,  in 
writing,  suggest  error  or  defect,  wherein  the  transcript  does  not 
conform  to  the  original,  and,  upon  notice  to  the  adverse  party, 
obtain  an  order  of  this  court  requiring  the  clerk  of  the  trial 
court  having  in  custody  the  original  record,  either  to  compare 
and  correct  the  transcript  on  file  in  this  court,  or  to  certify  a 
supplemental  transcript  of  such  parts  of  the  record  as  may  be 
thus  questioned.  If  such  error  or  defect  be  disputed  by  the 
adverse  party  the  suggestion  must  be  verified  in  the  manner  re- 
quired by  law  for  verification  of  pleadings. 

Applications  under  Sections  4  and  5  of  this  Rule  shall  be 
made  upon  five  days'  notice  to  the  adverse  party. 
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V. 

PROOF  OF  EXCEPTION. 

Proof  of  Exception, — In  case  any  judge  of  the  district  court 
fail  or  refuse,  upon  proper  presentation  or  request,  to  allow, 
settle  and  certify  an  exception,  or  statement  of  the  case,  in  ac- 
cordance with  the  facts  and  the  law  and  practice  in  such  cases, 
the  party  aggrieved  may,  within  twenty  days  thereafter,  present 
to  this  court,  or  any  two  justices  thereof,  a  petition  verified  by 
the  oath  of  the  party  aggrieved,  or  his  attorney,  setting  forth 
the  facts  in  relation  to  such  failure  or  refusal;  and  thereupon 
this  court,  or  such  justices  thereof,  will,  if  sufficient  grounds 
appear  therefor,  issue  an  order  granting  leave  to  the  petitioner 
to  prove  before  a  referee  to  be  named  in  such  order,  or  by  depo- 
sitions, to  be  taken  in  the  manner  prescribed  by  statute,  the  fact 
in  relation  to  such  exception,  or  bill  of  exceptions,  or  statement 
of  the  case,  and  the  failure  or  refusal  to  allow,  certify  or  settle 
the  same. 

A  copy  of  such  order  to  be  served  on  the  adverse  party  to  the 
action  or  proceeding,  wherein  such  failure  or  refusal  is  alleged 
to  have  occurred,  or  his  attorney,  together  with  the  notice  of  the 
time  and  place  of  taking  such  testimony. 

VI. 
TEAXSCRIPTS— HOW  PREPARED. 

1.  In  all  civil  cases  wherein  insufficiency  of  the  evidence  to 
justify  the  verdict  or  decision  of  the  court  is  relied  upon  by  the 
appellant,  the  transcripts  shall  be  printed  on  unruled  white, 
uncalendered  book  paper,  ten  inches  long  by  seven  inches  wide, 
with  a  margin  on  the  outer  edge  not  less  than  two  inches  wide. 
Small  pica  solid  is  the  smallest  letter  and  most  compact  form 
of  composition  allowed. 

2.  In  all  criminal  cases,  and  in  all  civil  cases  except  as  speci- 
fied in  Subdivision  1  above,  the  transcripts  shall  be  plainly 
written  with  a  typcAvriter  with  record  ink,  on  one  side  of  white 
typewriter  paper,  eight  and  one-half  inches  wide  and  thirteen 
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inches  long,  with  a  margin  of  one  and  one-half  inches  on  the 
left  hand  side  of  the  page,  and  securely  fastened  at  the  side,  and 
shall  be  bound  in  black  pasteboard  covers.  In  no  case  shall  car- 
bon copies  be  filed  in  this  court. 

VII. 

ARRAXGEMEXT  OF  TRAXSCRIPT. 

1.  First  Page  and  Cover. — On  the  first  page  and  cover  of  all 
transcripts  must  be  stated  the  title  of  this  court,  the  title  of  the 
case  in  the  court  below  (substituting  for  the  words  Plaintiff  or 
Defendant,  the  words  '"Appellant"  or  "Respondent,"  as  the  case 
may  require),  the  names  of  counsel  for  appellant  and  respond- 
ent, and  the  words  "Transcript  on  Appeal"  followed  by  a  state- 
ment of  the  district  and  county  from  which  the  appeal  is  taken. 
The  first  paper  in  all  transcripts  must  state  the  title  of  the  court 
and  case  as  in  the  court  below ;  but  from  all  the  following  papers, 
orders  or  proceedings  it  must  be  omitted,  and  the  name  of  the 
paper,  order  or  proceeding  simply  given. 

2.  Arrangement  and  hidex.-^The  transcript  shall  be  chro- 
nologically arranged,  and  contain  an  index,  showing  the  page 
of  each  pleading,  document,  exhibit,  order  and  proceeding,  and 
the  testimony  or  affidavit  of  each  witness  comprised  therein. 

Each  transcript  must  be  paged  at  the  top  and  the  lines  num- 
bered on  the  left  margin  of  the  page,  except  that  in  printed 
transcripts  only  every  tenth  line  need  be  numbered. 

3.  Testimony  to  he  in  Narrative  Form. — Unless  otherwise 
ordered  by  the  district  court,  the  testimony  shall  be  reduced  to 
narrative  form,  and  if  not  so  reduced  may  be  stricken  out; 
Provided,  however,  that  in  equity  cases  and  in  matters  and  pro- 
ceedings of  an  equitable  nature,  wherein  questions  of  fact  aris- 
ing upon  the  evidence  presented  in  the  record  are  to  be  submit- 
ted for  review  by  this  court,  the  testimony  relating  to  such  ques- 
tions shall  be  presented  by  question  and  answer. 

4.  Identification  of  Matter  Referred  to  in  Exceptions  or 
Motions. — Where  an  exception  refers  to  matters  in  pleadings, 
evidence  or  other  proceedings,  which  the  court  struck  out,  or 
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refused  to  strike  out,  ou  motion,  such  exception  must  recite  the 
matter  in  question. 

5.  SummonSj  Writs  and  Formal  Parts  of  Papers  Omitted. — 
In  no  case  shall  the  summons  or  other  process  or  writ  be  inserted 
in  a  transcript  unless  a  question  arise  in  respect  to  the  same. 
Unless  some  question  is  predicated  upon  the  formal  parts  of 
pleadings,  motions,  depositions,  exhibits  or  other  papers  filed  in 
the  trial  court,  and  made  part  of  the  record  on  appeal,  the  same 
must  be  omitted  in  preparing  the  record,  after  once  stating  the 
venue  and  title,  giving  the  names  of  the  parties  in  full,  and 
thereafter  the  venue  and  title  may  be  indicated  by  the  words 
"title  of  case''  and  likewise. 

a.  Formal  Parts  of  Depositions^ — Xotices,  interrogatories, 
certificates  of  officers  taking  the  same,  signatures  of  witnesses, 
etc.,  may  be  omitted,  the  substance  of  the  testimony  contained 
in  the  depositions  being  reduced  to  narrative  form. 

b.  So  with  deeds,  mortgages,  contracts  and  other  exhibits, 
the  endorsement  thereon  of  certificates  of  acknowledgment  and 
recording  may  be  omitted,  and  only  the  material  part  stated. 

c.  All  endorsements  made  by  officers  may  be  omitted  in  pre- 
paring the  record,  except  the  date  of  the  filing  of  papers  in  the 
trial  court,  which  ought  to  appear  in  the  record  by  simply  not- 
ing ''filed ,"  giving  the  date  of  filing. 

d.  Xo  paper  shall  be  printed  or  written  in  the  transcript 
more  than  once.  Instead  of  repetition,  appropriate  reference 
raav  be  made. 

6.  Compliance  Enforced. — A  strict  compliance  with  the 
foregoing  requirements  will  be  exacted  in  all  cases,  whether 
objection  be  made  by  the  opposite  party  or  not;  and  for  any 
violation  or  neglect  in  these  respects  which  is  found  to  obstruct 
the  examination  of  records,  the  appeal  may  be  dismissed,  or 
the  court  may  order  the  offending  party  to  pay  the  costs  of  such 
transcript,  or  any  part  thereof,  unless  the  matter  objected  to  is 
inserted  by  order  of  the  court  or  judge  below. 
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VIII. 
OKIGIXAL  EXHIBITS. 

1.  Incorporation  of  an  Original  Exhibit  in  the  Record. — 
"Whenever  in  the  trial  of  an  action  or  other  proceeding  appealed 
to  this  court,  an  exhibit  of  a  printed  book  or  pamphlet  or  other 
printed  or  engraved  matter,  or  a  model,  drawing,  map,  trade 
mark,  plans  or  illustrations,  or  other  matter  formed,  drawn, 
printed  or  engraved,  is  introduced  or  offered  in  evidence,  and 
it  is  desired  by  either  party  to  use  the  same  original  exhibit  as 
part  of  a  statement  on  motion  for  a  new  trial,  or  in  a  bill  of 
exceptions,  such  exhibit,  authenticated  by  a  certificate  of  the 
judge  of  the  trial  court  thereon  or  attached  thereto,  may  be 
brought  to  this  court  in  its  original  form  as  introduced  in  evi- 
dence, either  bound  in  the  transcript  of  the  record  on  appeal, 
if  convenient  to  do  so,  or  as  an  exhibit  accompanying  such  record 
to  this  court  Any  such  exhibit  bound  in  the  record  filed  in  this 
court  shall  not  be  withdrawn ;  but  any  such  exhibit  not  bound 
in  the  record  may  be  withdra\vn  after  determination  of  the  case 
by  order  of  the  court  or  any  justice  thereof. 

2.  Whenever  the  record  contains  a  transcript  of  any  docu- 
ment, writing,  map,  drawing,  engraving,  or  printed  matter, 
which  was  introduced  in  evidence,  in  a  case  brought  to  this  court 
on  appeal,  and  it  is  deemed  expedient  to  have"  the  same  here  for 
examination  in  the  original  form,  an  order  will  be  made  requir- 
ing the  officer  or  party  having  the  same  in  custody  to  place  such 
original  exhibit  in  the  custody  of  the  clerk  of  this  court.  Any 
such  exhibit  may  be  withdra\vTi  by  the  party  entitled  to  the  cus- 
tody thereof,  after  determination  of  the  appeal,  by  application 
to  the  clerk  of  this  court. 

IX. 

SERVICE  AX  I)  FILIXG  OF  TRAXSCRTPTS. 

1.  In  all  cases,  civil  and  criminal,  the  transcript  shall  be 
filed,  and  a  copy  thereof  served  upon  the  adverse  party  or  his 
attorney  within  five  days  after  the  filing  of  the  same,  and  if 
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there  be  more  than  one  "adverse  party  appearing  by  different 
attorneys,  on  each  party  or  the  attorney  of  each  party  so  ap- 
pearing. 

2.  In  cases  wherein  transcripts  are  required  to  be  printed, 
a  duly  authenticated  printed  copy  thereof  shall  constitute  the 
record  of  the  case  in  this  court. 

3.  When  transcripts  are  printed,  a  copy  shall  be  lodged  with 
the  clerk  for  each  of  the  justices. 

4.  In  criminal  cases  no  copies  of  the  transcript  need  be 
served. 

X. 

BRIEFS. 

1.  iSize. — Briefs  shall  be  printed  upon  paper  of  the  same 
character,  with  type  of  the  same  size,  and  the  pages  shall  be  of 
the  same  dimensions,  as  provided  by  these  Rules  with  respect 
to  transcripts,  which  are  required  to  be  printed. 

2.  Time  of  Filing  and  Service. — The  counsel  for  appellant 
shall  file  with  the  clerk  of  this  court  eight  copies,  and  serve  on 
opposing  counsel  one  copy  of  the  printed  brief,  within  forty-five 
days  after  the  transcript  is  filed  in  this  court,  except  in  cases 
advanced  on  the  calendar,  in  which  cases  briefs  shall  be  filed 
and  served  within  such  time  as  may  be  ordered  by  the  court  in 
the  order  of  advancement. 

:].  Contents  of  Brief. — The  appellant's  brief  shall  contain, 
in  the  order  here  stated : 

a.  A  concise  abstract  or  statement  of  the  case,  presenting 
succinctly  the  questions  involved,  and  the  manner  in  which  they 
are  raised.  The  abstract  shall  refer  to  the  page  numbers  in  the 
transcrii)t  in  such  a  manner  that  pleadings,  evidence,  orders  and 
the  judgment  may  be  easily  found;  Provided^  that  in  cases  in 
which  the  transcripts  are  not  printed,  the  briefs  shall  contain 
s^i  much  of  the  record  as  is  necessary  to  make  out  the  appellant's 
case,  with  reference  to  the  transcri])t  by  page  and  marginal 
numliers. 
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b.  A  specification  of  errors  relied  upon,  which  shall  be  num- 
bered and  shall  set  out  separately  and  particularly  each  error 
intended  to  be  urged.  When  the  error  alleged  is  to  the  admis- 
sion or  to  the  rejection  of  evidence,  the  specification  shall  quote 
the  full  substance  of  the  evidence  admitted  or  rejected.  Wheti 
the  error  alleged  is  to  the  charge  of  the  coTirt,  the  si)ecification 
shall  set  out  the  part  referred  to  totidem  verbis,  whether  it  be 
instructions  given  or  instructions  refused. 

c.  A  brief  of  the  argument,  exhibiting  a  cl(»ar  statement  of 
the  points  of  law  to  be  discussed,  with  a  reference  to  the  page 
of  the  record,  and  the  authorities  relied  ui)on  in  support  of  each 
point. 

d.  Citation  of  authorities  shall  be  by  title  of  case,  and  vol- 
ame  and  page  of  report. 

e.  After  the  brief  on  behalf  of  the  appellant  has  been  filed, 
no  motion  for  leave  to  amend  the  same  by  inserting  therein,  or 
adding  thereto,  any  si)ecification  of  error,  or  by  incorporating 
new  matter  of  substance  in  the  statement  or  abstract  of  the  case, 
will  be  eutertained.  I]y  consent  of  resjumdent,  in  writing,  and 
without  l(»ave  of  court,  the  brief  may  l)e  amended  in  the  par- 
ticulars mentioned  or  in  any  other  respect,  or  a  new  brief  may 
be  fileil  at  anv  time  Ix^fore  the  cause  is  submitted.  The  court 
will,  in  ])roper  cases,  up(m  seasonable  a])plication  and  upon  such 
terms  as  it  nuiy  prescribe,  permit  tlie  l)rief  to  be  amended,  or  a 
new  brief  filed,  so  as  to  meet  the  retjuirements  of  Subdivision 
1  and  of  Paragraphs  c  and  d  of  this  subdivision.  Upon  its  own 
motion,  and  in  its  discretion,  the  court  nuiy,  at  any  time,  order 
a  brief  to  be  amended  or  changed  in  any  })articular,  or  a*  new 
brief  filed. 

?4.  Respondent's  Brief. — Counsel  for  respondent  shall  tile 
with  the  clerk  eight  j)rinted  copies  of  his  brief  and  serve  one 
upon  counsel  for  appellant  within  forty-five  days  after  appel- 
lant's brief  shall  have  been  served  u])on  him.  His  brief  sliall 
be  of  like  character  with  that  required  of  appellant,  omitting 
any  specification  of  errors,  and  a  statement  of  the  case,  unless 
that  ])resented  by  the  ap])ellant  is  controverted. 
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5.  Failure  to  File  Briefs. — When,  according  to  this  Rule, 
ai)i>ellant  is  in  default,  the  case  maj  be  dismissed  on  motion ; 
and  when  a  respondent  is  in  default,  he  will  not  be  heard  except 
on  consent  of  his  adversary  or  by  request  of  the  court. 

(k  Xo  extension  of  time  for  filing  briefs  shall  be  allowed, 
except  Tipon  a  showing  that  such  extension  is  necessary. 

XL 

ORAL  ARGUMENT. 

One  hour  and  ten  minutes  will  be  allowed  to  appellant  and 
fifty  minutes  to  respondent  for  argument  and  no  more,  without 
sjfccial  leave  of  court  gi'anted  before  the  argument  begins. 

XIL 

CALEXDAR. 

1.  Cases  shall  be  placed  upon  the  calendar  by  the  clork  in 
the  order  in  which  they  are  filed  and  docketed. 

2.  Setting  Cases  for  Argument. — As  often  as  found  con- 
venient cases  will  be  set  for  argument  by  the  court,  as  reached 
in  the  order  in  which  they  stand  upon  the  docket,  except  such 
cases  as  are  determined  to  be  entitled  to  precedence,  or  as  other- 
wise ordered  bv  the  court. 

;3.  Advanceraent  of  Cases. — Appeals  in  criminal  cases;  ap- 
peals from  orders  dissolving,  or  refusing  to  dissolve,  granting 
or  refusing  to  grant,  writs  of  injunction;  appeals  from  orders 
dissolving  or  refusing  to  dissolve  attachments;  appeals  from 
orders  appointing  or  refusing  to  appoint  receivers,  and  from 
orders  refusing  to  vacate  orders  appointing  receivers;  appeals 
from  orders  or  judgments  holding  appellant  in  custody;  and 
all  original  proceedings,  are  entitled  to  precedence,  and  will, 
upon  motion  of  either  party,  be  advanced  on  the  calendar. 

4r.     Short  Cases'. — There  will  be  placed  upon  the  short  cause 
calendar,  cases  in  which  it  is  made  to  appear  to  the  satisfaction 
of  the  court  that  the  cause  depends  solely  upon  the  former  de 
cisions  of  this  court. 
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5.  Submissions  on  Briefs. — Cases  on  appeal  may  be  sub- 
mitted on  briefs  at  any  time  by  filing  stipulation  of  counsel  to 
that  effect,  which  cases  will  then  be  considered  and  determined 
when  reached  in  chronological  order. 

XIII. 

PETITIONS  FOR  REHEARIXG. 

Petitions  for  re-hearing,  stating  the  grounds,  points  and  an 
thorities  relied  on,  may  be  tiled  within  fifteen  days  after  vho 
decision  of  the  court,  and  a  copy  thereof  served  upon  the  ad- 
verse party,  who  may  present  objections  thereto  within  ten  days 
after  such  service.  The  petition  for  re-hearing  will  be  con- 
sidered without  argument. 

XIV. 

SUBMISSIONS  OF  MOTIONS. 

1.  Motions  to  he  Filed  and  Copy  Served. — All  motions  shall 
be  printed  or  typewritten,  stating  the  grounds  thereof,  and  filed, 
and  copy  served  on  counsel  for  adverse  party,  if  any  counsel 
has  entered  an  appearance ;  otherwise  on  the  clerk  of  the  court 
for  the  party  or  counsel. 

2.  Motions  Determined  Without  Argument. — Unless  other- 
wise ordered,  motions  will  be  considered  and  disposed  of  with- 
out argument;  but  citation  of  authorities  may  accompany  the 
motion. 

8.  Motions. — Motions  shall  be  printed  or  typewritten,  ac- 
companied by  citation  of  authorities  relied  on,  and  filed ;  and 
copy  thereof  served  on  the  adverse  party  at  least  ten  days  before 
the  time  set  for  hearing  on  the  merits,  or  within  such  time  as 
may  be  fixed  by  the  court.  Thereupon  the  adverse  party  may, 
within  ten  davs  after  the  service  thereof,  or  within  such  time 
as  may  be  allowed  by  the  court,  file  and  serve  on  the  other,  his 
brief  in  opposition  to  the  motion.  Such  motion  shall  then  be 
considered  and  disposed  of  by  the  court  without  argument. 
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PERMISSIOX   TO   TAKE   RECORD   FROM   CLERK'S 

OFFICE. 

'The  record  and  other  papers  of  this  court  shall  not  be  taken 
therefrom  except  by  counsel,  on  permission  of  the  clerk,  and 
when  so  taken  shall  not  be  retained  out  of  the  clerk's  office  more 
than  ten  days  in  any  case,  and  shall  be  returned  within  a  shorter 
period  upon  notice. 

XVI. 

PROCEDURE  IX  CASE  OF  DEATH,  DISABILITY  OR 

TRANSFER  OF  INTEREST. 

In  event  of  the  death,  disability  or  transfer  of  interest  of  a 
party  to  an  appeal  pending  in  this  court,  such  fact  shall  be  sujs;- 
gested  in  writing,  and  (unless  the  cause  of  action  abate)  the 
legal  representative  of  the  party  deceased  or  disabled,  or  suc- 
cessor to  the  party  transferring  his  interest,  shall,  on  motion,  be 
substituted. 

XVIL 
COSTS  OX  APPEAL. 

To  Whom  Taxed. — In  all  cases  the  costs  of  appeal  shall  be 
taxed  against  the  unsuccessful  party,  unless  otherwise  ordered 
by  this  court,  and  the  remittitur  shall  be  accompanied  by  an 
itemized  statement  of  such  costs  as  are  paid  to  the  clerk  of  this 
court. 

In  all  such  cases  the  clerk  of  this  court  shall,  unless  otherwise 
directed  by  the  court,  include  in  the  order  or  judgment  of 
affirmance,  reversal  or  modification,  and  in  the  remittitur,  a 
clause  awarding  the  costs  of  appeal  to  the  prevailing  party, 
appellant  or  respondent,  to  be  recovered  of  the  unsuccessful 
party  after  ascertainment  or  taxation  thereof  in  the  court  below 
in  the  manner  prescribed  by  law. 
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XVIII. 

ASSESSMENT   OF  DAMAGES  FOR  APPEAL  WITH- 
OUT MERIT. 

If  the  court  is  satisfied  from  the  record,  and  the  presentation 
of  the  appeal,  that  the  same  was  taken  without  substantial  or 
reasonable  ground,  but  apparently  for  purposes  of  delay  only, 
such  damages  may  be  assessed,  on  determination  thereof,  as 
from  the  circumstances  are  deemed  proper. 

XVIIIa. 

JUDGMENT  BOOK. 

The  clerk  of  the  court  shall  keep  a  book  to  be  known  as  the 
"Judgment  Book,''  in  which  he  shall  enter  all  judgments  ren- 
dered in  actions  and  proceedings  originally  instituted  in  this 
c^^nirt. 

XIX. 

REMITTITUR,  WHEX  ISSUED. 

Remittitur  may,  in  cases  where  it  is  deemed  proper,  be  or- 
dennl  ft>rthwith ;  otherwise  tlie  same  shall  l>e  issued  on  appli- 
cation at  anv  time  after  fifteen  davs  after  decision,  unless  mo- 
tion  for  re-heariuir  or  modification  of  judirmeiit  or  order  has 
bei^n  made. 

A  ci^py  of  the  opinion  must  acc*ompany  the  n*mittitur  when 
the  judgment  or  order  of  the  trial  court  is  rt^versed  or  modified 
and  the  case  remaudetl  for  further  procvetlings  <  ihi»r  than  the 
entrv  of  a  final  judjinient  or  order  determiiiinir  the  pn^eeedinjjs 
in  the  trial  omrt. 

XX. 

MAXDATE   FROM    UNITED   STATES   SUPREME 
COURT— PUCK  EDURE  TIIEREOX. 

Uj^m  tlie  iweipt  by  the  clerk  of  this  c»mrt  of  a  mandate 
fr«>m  the  Supn*me  U^urt  of  the  United  States  in  any  case  at 
law  or  in  t*»iuit\\  tlu'ivtofore  takt'u  fn^m  this  omrt  bv  writ  of 
erry^r  t»r  a^;»i-al  t«»  saiil  <u]»ivme  ixmrt,  it  shall  Iv  the  dutv  of 

&       a.  1  « 
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said  clerk  forthwith  to  issue  under  his  hand  and  the  seal  of  this 
court  a  remittitur  to  the  district  court  of  the  district  and  countv 
in  which  the  judgment  was  rendered,  commanding  such  court 
to  take  such  action  in  the  premises  as  by  the  mandate  shall  be 
pro}>er,  and  said  remittitur  shall  also  contain  therein  a  recital 
in  haec  verba  of  the  said  mandate,  and  all  the  costs  subsequent 
to  the  appeal  from  said  district  court  shall  be  taxed  in  such 
remittitur. 

XXI. 

APPEALS  FEOM  IXJUNCTIOX  ORDERS. 

Upon  appeal  from  injunction  orders,  if  the  appellant  desires 
to  continue  in  force  the  injunction  order  dissolved  by  the  dis- 
trict court,  or  to  obtain  such  an  injunction  order  pending  the 
appeal,  he  shall  file  in  this  court  his  sworn  application,  setting 
forth  the  proceedings  .appealed  from,  and  the  relief  desired, 
and  present  with  it  to  this  court  a  verified  copy  of  the  affidavits 
or  evidence  used  on  the  hearing  in  the  court  below.  Such  appli- 
cations will  be  heard  ex  parte  and  without  argument,  and  the 
court,  upon  such  record,  will  make  such  order  in  the  premises 
as  may  be  proper. 

XXII. 

ADMISSIOX  OF  ATTORXEYS. 

1.  Admission  Upon  Examination, — Examination  of  candi- 
dates for  admission  to  practice  law  in  the  courts  of  this  state 
will  be  held  in  open  court  in  the  court  room,  at  10  o'clock  a.  m., 
on  the  second  days  of  the  June  and  December  terms  of  each 
year.  Any  person  desiring  to  enter  for  examination,  must,  at 
least  ten  days  prior  to  the  date  of  such  examination,  file  with 
the  clerk  his  verified  petition,  setting  forth  that  he  is  a  citizen 
of  the  United  States,  or  a  resident  of  this  state  who  has  hona  fide 
declared  his  intention  to  become  a  citizen  in  the  manner  re- 
quired by  law,  and  that  he  is  of  the  age  of  twenty-one  years. 
He  shall  also  file  with  his  petition  a  certificate  of  two  reputable 
counselors-at-law  that  he  has  been  engaged  in  the  study  of  law 
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for  two  successive  years  prior  to  the  making  of  his  application. 
He  shall  also  file  with  his  petition  testimonials  of  his  good  moral 
character,  which  must  be  satisfactory  to  the  court. 

If  the  court  is  satisfied  with  the  petition,  and  papers  accom- 

^panying  the  same,  the  name  of  the  applicant  will  be  entered  as 

a  candidate  for  examination.     He  will  be  at  once  notified  by 

the  clerk  of  the  acceptance  or  rejection  of  his  application  for 

examination. 

The  examination  will  be  principally  in  writing.  All  candi- 
dates will  be  required  at  the  commencement  of  the  examination 
to  state,  upon  their  oaths,  that  they  will  not  seek  or  accept  aid 
from  any  one  in  answering  questions,  or  tender  or  render  any 
such  aid  to  another;  that  they  will  not  consult  any  books  or 
persons  during  any  recess  that  may  be  granted,  and  that  they 
will  not  remove  from  the  court  room  any  of  the  examination 
papers,  or  make  copies  of  any  of  the  same. 

Examinations  will  be  strict  both  as  to  elementary  principles 
and  the  Codes  and  practice  of  this  state. 

fi.  Admission  of  Attorneys  from  Other  Jurisdictions. — Sec- 
tion 394  of  the  Code  of  Civil  Procedure,  1895,  is  as  follows: 
"Every  citizen  of  the  United  States  or  person  resident  of  this 
state  who  has  bojia  fide  declared  his  or  her  intention  to  become 
a  citizen  in  the  manner  required  by  law,  who  has  been  admitted 
to  practice  law  in  the  highest  court  of  another  state,  or  of  a 
foreign  country,  where  the  common  law  of  England  constitutes 
the  basis  of  jurisprudence,  may  be  admitted  to  practice  in  the 
courts  of  this  state,  upon  the  production  of  his  or  her  license, 
and  satisfactory  evidence  of  good  moral  character ;  but  the  court 
may  examine  the  applicant  as  to  his  or  her  qualifications. '' 

Candidates  for  admission  imder  this  section  may  make  appli- 
cation  in  open  court  at  any  time.  Application  must  be  made 
upon  motion  of  some  counselor  of  this  court,  and  upon  the  veri- 
fied petition  of  the  applicant,  showing  the  facts  recited  in  Sec- 
tion 394,  Code  of  Civil  Procedure,  and  also: 
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a.  Where,  with  whom,  and  the  period  of  time  the  petitioner 
studied  law,  and  where  he  was  first  admitted  to  practice;  all 
places  in  which,  and  the  period  of  time  he  has  practiced  as 
attorney  or  counselor  at  law  elsewhere  than  in  this  state. 

b.  Wliether  or  not  any  proceedings  for  his  disbarment,  or 
criminal  charges  have  been  instituted  or  prosecuted  against  him 
in  any  jurisdiction,  and  if  so,  a  statement  of  the  time,  place  and 
circumstances,  and  the  result  thereof.    And 

c.  Such  petition  must  be  accompanied  by  a  certificate  of  the 
presiding  judge  of  the  highest  trial  court  of  record  in  which 
the  petitioner  last  practiced,  exemplified  as  required  by  the  laws 
of  this  state  for  the  exemplification  of  records  from  another 
state  or  a  foreign  country  (Sec.  3193,  C.  C.  P.),  showing  that 
the  petitioner  was  of  good  reputation,  and  trustworthy  in  the 
practice  of  his  profession  as  attorney  and  counselor  at  law  in 
such  jurisdiction,  which  petition  and  certificate  last  mentioned 
shall  be  filed  and  preserved  in  the  office  of  the  clerk  of  this 
court.  If  the  applicant  has  never  practiced,  he  shall  so  state 
and  shall  furnish  the  same  evidence  of  good  moral  character 
that  a  candidate  for  examination  is  required  to  furnish. 

d.  All  such  applicants  for  admission  shall  be  personally 
present  in  court  when  the  motion  is  made. 

e.  If,  by  reason  of  the  fact  that  an  applicant  for  admission 
from  another  jurisdiction  has  not  practiced  his  profession  for 
a  considerable  period  or  at  all,  or  if  for  any  other  reason,  the 
court  is  of  opinion  that  he  should  be  required  to  pass  an  exam- 
ination as  to  his  qualifications,  if  his  application  in  other  re- 
spects conforms  to  the  requirements  for  admission  of  attorneys 
from  other  jurisdictions,  his  name  will  be  entered  in  the  list  of 
candidates  for  the  next  ensuing  examination. 

f.  Every  attorney  admitted  to  practice  must,  before  his  cer- 
tificate is  issued  to  him  by  the  clerk,  take  an  oath  to  support  the 
Constitution  of  the  United  States,  and  the  Constitution  of  the 
State  of  Montana,  and  to  faithfully  discharge  the  duties  of  an 
attorney  and  counselor  at  law  wuth  fidelity,  to  the  best  of  his 
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knowledge  and  ability.  A  certificate  of  his  oath  must  be  en- 
dorsed upon  the  license  issued  to  the  attorney,  and  a  duplicate 
filed  with  the  clerk. 

g.  All  attorneys  admitted  to  practice  must  sign  the  roll  of 
attorneys  kept  by  the  clerk  of  the  court,  before  the  license  is 
issued  to  them. 

'3.  Objections  to  the  Admission  of  Applicants, — Objection 
to  the  admission  of  an  applicant  to  practice  law  in  the  courts  of 
this  state  may  be  made  by  any  person  filing  with  the  clerk  of 
this  court  a  statement  setting  fortli  the  grounds  thereof;  and 
thereupon,  if  such  objection  is  deemed  of  sufficient  weight,  in- 
vestigation thereof  will  be  made  in  such  manner  as  the  court 
deems  appropriate. 

XXIII. 

Strict  compliance  with  the  foregoing  rules  will  be  required. 

ORDER. — These  Rules  shall  take  effect  vpon  Feb,  1st,  1905, 
on  which  day  all  other  Rules  will  be  considered  repealed. 
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BICKFORD,  Appellant,  v.  KIRWIX  et  al..  Respondents.     34  3oi 

(No.  1,789.) 
(Submitted  February  11,  1904.     Decided  February  24,  1904.) 

Judgment  Roll — Agreed  Case — W^aiver  of  Error — Lease — Con- 
struction— Liability  for  Rent. 

m 

1.      Though  there  Is  no  formal  Judgment  roll  consisting  of  the  papers  enumer-  ^" 

ated  In  Code  of  Civil  Procedure,  Section  1190,  because  there  was  no  formal 
answer,  yet  the  only  papers  which  could  be  incorporated  fc  the  roll — the 
complaint,  stipulation  with  exhibit  attached  (which  the  court  and  parties 
treated  as  amending  the  complaint  and  presenting  an  issue),  the  Judgment, 
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and  bill  of  exceptions — being  In  the  record,  properly  certified  as  constitut- 
ing the  Judgment  roll,  will  be  considered  as  such. 

2.  Where  a  complaint  is  filed  giving  Jurisdiction,  and  a  stipulation  is  then 
filed,  treated  by  the  court  and  parties  as  amending  the  complaint  and  rais- 
ing an  issue,  the  case  is  not  an  agreed  case,  which  has  to  be  submitted 
with  the  formalities  required  by  Code  of  Civil  Procedure,  Section  2050  ct 
aeq.j  to  give  Jurisdiction. 

3.  Even  If  ,lt  is  error  for  the  court,  in  an  action  for  rent,  to  undertake,  at  the 
instance  of  the  parties,  to  determine  defendants'  liability,  under  the  terms 
of  the  lease,  for  an  installment  of  rent  not  in  fact  due  at  the  commence- 
ment of  the  action,  defendants,  in  whose  favor  was  the  decision,  and  who 
have  not  appealed,  may  not  complain  of  such  action  of  the  court. 

4.  Under  the  first  paragraph  of  the  habendum  clause,  the  property  was  leased 
to  defendant  for  the  full  term  of  two  years,  unless  the  lease  was  sooner 
forfeited.  It  then  provided  that  the  lessee  should  pay  the  lessor,  as  rent 
for  the  premises,  $150  per  month  "during  occupancy"  thereof,  and  that, 
should  the  lessee  fall  to  make  such  payments,  the  lessor  might  re-enter 
without  this  working  a  forfeiture  of  the  rents  to  be  paid,  and  that  the 
lessee  should  not  sublet,  and  should  surrender  the  property  "at  the  expira- 
tion of  the  time  herein  recited."  Held,  that  "during:  occupancy"  meant 
"while  possession  continues,"  that  is,  during  the  whole  term ;  so  that  the 
lessee  could  not,  before  expiration  of  the  term,  surrender  possession  and 
relieve  himself  from  liability  for  further  rent. 

Appeal  from  District  Court,  Flath-ead  County;  D.  F.  Smith, 
Judge. 

Action  by  F.  L.  Bickford  against  Thomas  Kirwin  and  others. 
From  the  judgment,  plaintiff  appeals.  Eemanded  with  direc- 
tions. 

Statement  of  the  Case-. 

This  action  was  brought  to  recover  judgment  against  the 
defendants  for  the  sum  of  $450,  alleged  to  be  due  as  rent  for  the 
three  months  beginning  on  August  15,  and  ending  on  November 
15,  1901,  under  a  lease  by  the  plaintiff  to  the  defendant  Kirwin 
of  certain  premises  in  Kalispell,  Flathead  county.  The  lease 
was  for  a  term  of  two  years  from  and  after  March  15,  1901, 
rent  payable  monthly,  at  the  rate  of  $150  per  month.  As  con- 
strued by  the  parties,  payment  was  to  be  made  on  the  15th  of 
each  month*  in  advance.  To  secure  the  payment  of  the  rent  ae- 
cording  to  the  terms  of  the  lease,  the  other  defendants  became 
sureties  to  the  plaintiff  for  Kirwin  upon  a  bond,  of  even  date 
with  the  lease,  in  the  sum  of  $1,000.  Kirwin  went  into  possesr 
sion  of  the  property  and  occupied  it  up  to  and  including  October 
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15,  1901,  when  he  tendered  the  plaintiff  the  keys  of  the  build- 
ing and  offered  to  surrender  possession.  He  was  then  in  default 
for  the  rent  due  on  August  15  th,  and  thereafter  up  to  and  in- 
cluding October  15th.  Tbe  offer  being  declined,  Kirwin  went 
out  of^possession  and  refused  to  pay  rent  after  that  time,  claim- 
ing that  under  the  terms  of  the  leajse  he  had  the  right  to  surren- 
der the  property  at  -any  time  and  be  released  from  all  further 
liability.    The  action  was  thereupon  commenced. 

The  defendants  filed  no  answer,  because  they  did  not  care  to 
resist  payment  of  the  installments  of  rent  already  accrued;* but 
on  Xovember  9th  stipulated  with  the  plaintiff  that  the  com- 
plaint might  be  amended  so  as  to  include  a  demand  for  the  in- 
stallment to  fall  due  on  November  15th,  and  that  the  court 
might  render  judgment  for  this  installment,  also,  if  the  defend- 
ants were  liable  for  it  under  the  contract  The  stipulation 
stated  that  the  plaintiff  would,  if  the  evidence  was  admissible, 
testify  that  the  defendant  Kirwin  had  prepared  the  written 
contract  and  submitted  it  to  him  for  signature,  and  that  his 
understanding  of  it  was  that  it  embodied  a  "straight  lease"  for 
a  term  of  two  years^  to  be  forfeited  at  plaintiff's  option  for 
breach  of  any  of  its  conditions  by  Kirwin ;  that  the  defendant 
would  testify  that  he  understood  that  he  had  the  option  to  relin- 
quish occupancy  at  any  time  and  be  released  from  liability; 
that  the  installments  of  rent  alleged  to  be  due  up  to  October 
15th  were  actually  due  and  payable ;  that  the  installment  to  fall 
due  on  November  15th  would  be  treated  as  due  and  payable  at 
the  commencement  of  the  action;  and  that  the  sole  question  to 
be  determined  by  the  court  was  whether  the  defendants  were 
liable  for  rent  after  Kirwin  ceased  to  occupy  the  premises,  which 
in  fact  he  did  on  October  15th.  To  the  stipulation  was  attached 
a  certified  copy  of  the  lease. 

The  court  adjudged  that  installments  of  rent  had  become  due 
and  payable  on  the  15th  of  August,  September  and  October,  but 
that  the  plaintiff  was  not  entitled  to  recover  any  other  install- 
ment^ thus  sustaining  the  contention  of  the  defendants  that 
Kirwin  was  to  be  released  from  liability  upon  ceasing  to  occupy 
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the  property  'at  any  time.  Judgment  was  accordingly  entered 
for  the  plaintiff  for  $450  and  costs.  From  this  judgment  the 
plaintiff  appealed,  and  has  submitted  to  this  court  the  question 
whether  the  district  court  correctly  construed  the  contract. 

The  first  paragraph  of  the  lease  is  in  the  ordinary  from,  the 
habendum  clause  being  as  follows :  "To  have  and  to  hold  the 
above  rented  premises  to  the  said  party  of  the  second  part^  his 
heirs,  executors,  administrators  and  assigns  for'  and  during  the 
full  term  of  two  years  from  and  aft^  the  (15)  day  of  March, 
1901,  unless  sooner  forfeited."  It  then  proceeds:  "And  the 
said  party  of  the  second  part,  for  his  heirs,  executors,  adminis- 
trators and  assigns,  agrees  to  and  with  the  said  party  of  the  first 
part,  to  pay  his  heirs,  executors,  administrators  or  assigns,  as 
rent  for  the  above  mentioned  premises^  the  sum  of  one  himdred 
and  fifty  and  no-100  dollars  per  month  during  occupancy  of 
said  building.  And  it  is  further  agreed  by  and  between  the 
parties  as  follows:  That  should  the  said  party  of  the  second 
part,  his  heirs,  executors,  administrators  or  assigns,  fail  to  make 
the  above  mentioned  payments  as  herein  specified,  or  fail  to 
fulfill  any  of  the  covenants  herein  contained,  then  and  in  that 
case  it  shall  be  lawful  for  the  said  party  of  the  first  part,  his 
heirs,  executors,  administrators  or  assigns,  to  re-enter  and  take 
full  and  absolute  possession  of  the  above  rented  premises — 30 
days'  notice,  and  hold  and  enjoy  the  same  fully  and  absolutely, 
without  such  re-entering  working  a  forfeiture  of  the  rents  to 
be  paid  and  the  covenants  to  be  performed  by  the  said  party  of 
the  second  part,  his  heirs,  executors^  administrators  or  assigns.'' 
Then  follow  provisions  prohibiting  a  subletting  of  the  premises 
during  the  term  of  the  lease,  and  requiring  the  lessee  to  quietly 
yield  and  surrender  the  property  to  the  lessor  "at  the  expiration 
of  the  time  herein  recited." 

Mr.  W.  N.  Nojf singer,  for  Appellant. 

Messrs.  Downing  <&  Stephenson,  and  Mr.  F.  L.  Oray,  for 
Kespondent. 
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ME.  CHIEF  JUSTICE  BRANTLY,  after  stating  the  case, 
delivered  the  opinion  of  the  court 

1.  At  the  hearing  the  respondents  submitted  a  motion  to 
dismiss  the  appeal  on  the  ground  that  the  record  does  not  contain 
a  copy  of  the  judgment  roll.  There  is  no  merit  in  the  motion. 
It  is  true  there  is  no  formal  roll  consisting  of  the  papers  enu- 
merated in  Section  1196  of  the  Code  of  Civil  Procedure,  for  the 
obvious  reason  that  no  formal  answer  was  ever  filed  in  the  cause. 
The  only  papers  which,  could  be  incorporated  in  the  roll  were 
the  complaint,  stipulation — ^with  the  exhibit  attached — the  judg- 
ment, and  bill  of  exceptions'.  There  were  no  formal  findings. 
All  tlie  papers  mentioned  are  found  in  the  record,  properly  cer- 
tified as  constituting  the  judgment  roll,  and,  taken  together, 
must  be  so  considered.  The  stipulation  was  treated  by  the  court 
and  the  parties  as  amending  the  complaint  and  presenting  an 
issue  as  to  the  instatllment  due  on  November  15th.  In  so  far  as 
it  presented  an  issue  on  the  part  of  the  defendants  as  to  this 
item^  it  performed  the  oflBoe  of  a  formal  pleading. 

2.  The  point  is  also  made  by  the  respondents  that  the  dis- 
trict court  had  no  jurisdiction  to  render  judgment  at  all,  for 
the  reason  that,  it  being  in  fact  an  agreed  case,  the  controversy 
was  not  submitted  with  the  formalities  required  in  such  cases 
by  Section  2050  et  seq,  of  the  Code  of  Civil  Procedure.  The 
case  does  not  fall  within  the  purview  of  these  sections.  They 
authorize  judgment  without  action  where  the  parties  observe 
the  necessary  requirements,  and  the  jurisdiction  of  the  court 
depends  upon  observance  of  these  requirements.  In  the  present 
case  the  court  acquired  jurisdiction  by  the  filing  of  the  com- 
plaint Any  error  intervening  thereafter  was  error  within  juris- 
diction, and  subject  to  review  only  on  appeal.  But  if  it  be  con- 
ceded that  the  court  was  in  error  in  undertaking,  at  the  instance 
of  the  parties,  to  determine  the  question  of  the  liability  of  the 
defendants,  imder  the  terms  of  the  lease,  for  the  installment 
which  was  not  in  fact  due  at  the  time  the  action  was  commenced, 
yet  the  defendants  may  not  question  its  action  in  the  premises, 
because  the  decision  was  in  their  favor,  and  they  have  not  ap^ 
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pealed.  In  urging  this  point  they  assume  a  position  inconsistent 
with  that  assumed  in  the  remainder  of  their  argument,  whereby 
they  seek  to  sustain  the  judgment  as  correct 

3.  Counsel  for  the  appellant  argues  that  the  judgment,  in 
so  for  as  it  sustains  the  contention  of  the  defendants  as  to  Kir- 
win's  option  under  the  lease,  is  erroneous.  This  contention 
submits  to  this  court  the  question  what  meaning  should  be  given 
to  the  expression  "during  occupancy  of  said  building"  in  the 
second  paragraph  of  that  instrument.  This  paragraph  is  crude 
and  inaccurate  in  its  statement,  in  that  the  covenant  therein 
expressed  is  on  behalf  of  the  heirs,  executors,  administrators  or 
assigns  of  the  respective  parties.  But  from  the  other  provisions 
of  the  instrument  it  is  clear  that  the  parties,  in  contracting  with 

each  other,  intended,  but  failed,  to  follow  the  usual  form  o± 

• 

expression.  The  contention  is  that  the  anomalous  expression 
"during  occupancy  of  the  building''  is  eqilivalent  to  the  ex- 
pression "for  and  during  the  term,"  the  form  of  words  ordi- 
narily used,  and  granted  no  option  whatever  to  the  respondent 
Kirwin.  Counsel  for  respondents  argue  that  the  parties  in 
drafting  the  contract,  used  a  printied  form,  and  erased  the  words 
"for  and  during  the  term,"  substituting  therefor  the  other  form 
of  expression,  thus  clearly  indicating  their  purpose  that  Kirwin 
should  have  the  option  claimed.  They  cite  Section  2216  of  the 
Civil  Code  as  the  rule  of  interpretation  to  be  applied.  It  does 
not  appear,  however,  that  a  printed  form  was  used,  or  that  any 
erasure  or  substitution  of  words  was  made.  So  far  as  the  record 
shows,  the  instrument  was  written  by  the  parties  at  the  time  of 
its  execution.  Kothing  appears  showing  the  circumstances  un- 
der which  it  was  drafted  and  executed.  The  stipulation  reveals 
nothing  further  than  that  at  the  time  the  controversy  arose,  on 
October  15th,  each  party  insisted  on  its  own  construction  of  the 
contract  This  court  is  therefore  left  to  ascertain  the  intention 
of  the  parties  from  the  terms  employed  by  them.  In  this  con- 
nection the  rule  must  be  borne  in  mind  that  the  whole  of  a  con- 
tract is  to  be  taken  together,  so  as  to  give  effect  to  every  part — 
if  reasonably  practicable — each  clause  helping  to  interpret  the 
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other  (Civil  Code,  Section  2206),  as  well,  also,  as  another 
familiar  rule,  that  the  words  of  an  instrument,  as  between  con- 
flicting constructions,  are  to  be  construed  most  strongly  against 
him  whose  words  they  are  (Civil  Code,  Section  2219).  Exam- 
ining the  instrument,  we  find  that  under  the  first  paragraph 
the  premises  are  let  to  the  defendant  Kirwin  for  and  during  the 
full  term  of  two  years,  unless  the  contract  is  sooner  forfeited. 
This  provision  is  clear  and  explicit,  and  without  condition,  ex- 
cept that  upon  default  of  the  lessee  the  landlord,  at  his  option, 
may,  as  provided  in  the  third  paragraph,  upon  notice  re-enter. 
There  is  no  express  covenant  on  the  part  of  the  lessee  to  occupy, 
yet  that  he  shall  do  so  is  implied.  How  long  should  the  occu- 
pancy continue  ?  Certainly  during  the  term,  unless,*  by  express 
provision  or  clear  implication,  the  intention  wa®  otherwise. 
The  forfeiture  clause  was  clearly  for  the  benefit  of  the  lessor. 
He  might  or  might  not  enforce  it  at  his  own  option,  although 
the  enforcement  of  it  would  determine  the  lease.  (Taylor's 
Landlord  and  Tenant,  Section  492.)  The  lessee  could  not  elect 
that  the  lease  should  be  void  upon  a  forfeiture  of  any  of  its 
covenants,  nor  could  he  vacate  the  premises  and  avoid  liability 
for  rent,  except  by  consent  of  the  lessor.  {Id,  Sec.  492 ;  C reve- 
ling V.  West  End  Iron  Co.,  51  K  J.  Law,  34,  16  Ad.  184; 
Wood's  Landlord  and  Tenant,  Sec.  513 ;  Leatherman  v.  Oliver, 
151  Pa.  St.  646,  25  Atl.  309.) 

Are  the  words  "during  occupancy  of  said  building'-  in  the 
second  clause  to  be  construed  as  modifying  these  provisions,  so 
as  to  leave  it  optional  with,  the  lessee  to  enter  upon  the  occu- 
pancy of  the  premises  and  to  become  liable  for  the  rent  at  all  ? 
Surely  not.  Yet  this  would  be  the  result  if  resjxjndents'  claim 
should  be  sustained.  It  is  as  strongly  implied  that  he  should 
continue  his  occupancy  for  the  term  as  it  is  that  he  should  enter 
upon  it  in  the  first  instance,  for  not  only  is  the  term  absolute 
for  two  years,  subject  only  to  the  proviso  for  re-entry,  but  there 
is  also  a  covenant  in  the  last  paragraph  that  the  lessee  should 
surrender  the  property  "at  the  expiration  of  the  time  herein 
recited."     This  clearly  manifests  the  intention  of  one  to  let. 
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and  of  the  other  to  occupy,  the  premises  for  the  full  tenn  of 
two  years  at  the  stipulated  rent,  subject  only  to  the  option  re- 
ser\'^ed  to  the  lessor.  The  second  paragraph,  therefore,  though 
the  expression  "during  occupancy"  be  construed  most  strongly 
against  the  lessor,  can  have  no  other  meaning  than  that  the  rent 
should  be  due  and  payable  at  the  stipulated  times,  so  long  as  the 
landlord  did  not  re-enter  upon  default  and  put  an  end  to  the 
occupancy.  The  expression  means  "while  possession  continues," 
that  is,  while  the  terra  continues;  and  the  whole  instrument, 
taking  all  its  provisions  together,  must  bear  tlie  construction 
we  have  given  it,  or  else  it  must  be  held  to  be  inoperative  from 
the  beginning.  The  judgment  of  the  district  court  should  have 
included  the  installment  due  on  November  15th. 

The  cause  is  therefore  remanded,  with  directions  to  amend 
the  judgment  accordingly. 

Remanded. 


STATE  EX  BEL.  DAVIS,  Eelatok,  v:  DISTEICT  COUET 
OF  THE  SECOND  JUDICIAL  DISTEICT 

ET   AL.,   EeSPOXDEXTS. 

(No.   2,009.) 

(Submitted  February  9,  1904.     Decided  February  24,  1904.) 

Guardian  —  Appointment  —  Attorneys  —  Substitution — Pay- 
ment of  Fees — Mandamus, 

1.  That  a  party  becomes  insane  while  indebted  to  an  attorney  who  was  repre- 
senting him  at  the  time  with  respect  to  his  property  interests  does  not  give 
such  attorney  the  right  per  se  to  appear  as  attorney  for  the  party's  guard- 
ian, who  by  reason  of  such  appointment,  as  provided  by  Civil  Code,  Section 
3151,  becomes  responsible  for  the  estate  and  the  proper  conduct  of  the 
incompetent's  affairs. 

2.  Where  at  the  time  of  the  insanity  of  a  client  he  was  indebted  to  his  attor- 
ney who  had  charge  of  his  Interests,  the  appointment  of  a  guardian  for  the 
client  did  not  divest  the  attorney  of  any  lien  or  security  which  be  had  at 
the  time  to  secure  payment  of  his  fees. 

3.  Under  Code  of  Civil  Procedure,  Section  2810  ct  aeq.,  providing  for  the 
allowance  and  payment  of  claims  against  the  estate  of  an  incompetent  by 
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his  guardian,  a  guardian  appointed  for  an  Incompetent  who  was  indebted 
to  his  attorney  for  fees  at  the  time  of  such  appointment  could  not  pay  such 
attorney  the  fees  claimed  to  l)e  due  out  of  the  funds  of  the  incompetent's 
estate  until  such  claim  had  been  allowed  by  the  court. 

4.  Where,  from  the  facts  stated  on  an  application  for  the  substitution  of 
attorneys,  it  was  the  plain  legal  duty  of  the  court  to  grant  the  application, 
and  was  without  his  proper  discretion  to  refuse  the  same,  the  applicant 
was  entitled  to  mandamut  to  compel  the  court  to  grant  such  application. 

5.  Under  Code  of  Civil  Procedure,  Section  399,  providing  that  an  attorney  In 
an  action  may  be  changed  on  the  order  of  the  court  on  an  application  of 
either  client  or  attorney,  after  notice  from  one  to  the  other,  an  incompe- 
tent's guardian  was  absolutely  entitled  to  have  a  different  attorney  substi- 
tuted to  represent  him,  for  the  firm  which  had  represented  the  Incompetent 
prior  to  the  guardian's  appointment,  notwithstanding  the  fees  due  such 
substituted  attorneys  have  not  been  paid. 

Application  by  the  stete,  on  relation  of  Calvin  P.  Davis,  an 
incompetent,  by  his  guardian,  George  W.  Davis,  for  mandamus 
to  compel  the  district  c6urt  of  the  Second  judicial  district  and 
E.  W.  Harney,  judge  thereof,  to  enter  an  order  of  substitution 
of  attomevs.    Granted. 

Mr.  ^yiUi<^m  A.  Clark,  Jr.,  and  Mr.  Jesse  B.  Roote,  for  Rehi- 
tor. 

Mr.  C.  P.  Drennan,  and  Mr.  George  F.  Shelion,  for  Respond- 
ents. 

* 

MR.  COMMISSIONER  POORMAX  prepared  the  opinion 
for  the  court. 

This  is  an  application  for  a  writ  of  mandate  to  compel  tne 
district  court  to  enter  an  order  substituting  attorneys. 

It  appears  that  one  Calvin  P.  Davis,  by  virtue  of  contracts  of 
settlement  and  decrees  of  court  entered  in  accordance  therewith, 
became  and  is  entitled  to  a  certain  distributive  share  of  the  es- 
tate of  Andrew  J.  Davis,  deceased ;  that  he  had  been  represented 
during  all  the  time  of  this  settlement  by  the  law  firm  of  Logan, 
De  Mond  &  Harby,  of  Kew  York,  and  C.  P.  Drennan,  of  Butte, 
Montana,  and  that  they  still  appear  as  attorneys  of  record  in 
said  cause.  It  was  agreed  by  Calvin  P.  Davis  that  all  money 
coming  to  him  should  be  distributed  to  said  attorneys,  and  by 
them  paid  to  Davis.     On  Deceml^er  2,  1901,  said  Calvin  P. 
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Davis  was  adjudged  incompetent,  and  George  W.  Davis  was  ap- 
pointed guardian  of  his  estate.  He  qualified  as  such  guardian 
January  3,  1902,  and  letters  of  guardianship  were  issued  to 
him.  Thereafter  the  attorneys,  Logan,  De  Mond  &  Harby  and 
C.  P.  Drennan,  assumed  to  act  as  such  attorneys  for  the  estate 
of  such  incompetent,  and  are  by  the  district  court  adjudged  the 
right  as  attorneys  to  control  the  distribution  of  said  estate.  On 
January  24,  1902,  said  Calvin  P.  Davis,  by  his  said  guar- 
dian, after  notice  to  Logan,  De  Mond  &  Harby  and  O.  P.  Dren- 
nan, applied  to  the  district  court  for  an  order  changing  the 
attorneys  by  substituting  W.  A.  Clark,  Jr.,  and  Jesse  B.  Rooie 
in  lieu  of  said  C.  P.  Drennan  and  the  firm  of  Logan,  De  Mond 
&  Harby.  The  last-named  attorneys  contested  this  application. 
Xo  order  had  been  made  bv  the  court  with  reference  to  this 
application  up  to  November  14,  1903,  and  on  that  day  relator, 
by  his  guardian,  applied  to  this  court  for  a  writ  of  mandate 
commanding  the  district  court  to  make  the  order  of  substitution 
demanded.  The  district  court,  by  its  answer  filed  January  19, 
1904,  alleges,  among  other  things,  that  on  December  5,  1903, 
the  court  denied  the  application  for  such  substitution,  and  that 
the  said  attorneys,  Logan,  De  Mond  &  Harby  and  C.  P.  Dren- 
nan, "have  never  at  any  time  had  their  naAes  entered  nor  are 
they  attorneys  of  record  for  Greorge  W.  Davis  as  guardian  of 
Calvin  P.  Davis,  an  incompetent  person,  nor  said  attorneys 
have  not  been,  nor  do  they  assume  to  be,  the  attorneys  of  said 
guardian  in  any  manner  whatsoever." 

Neither  Calvin  P.  Davis,  an  incompetent  person,  nor  his 
estate,  can  make  any  appearance  whatsoever,  except  by  and 
through  the  legally  appointed  guardian ;  and  if  these  attorneys 
are  not  the  attorneys  for  the  guardian  it  is  not  apparent  by  what 
authority  they  can  make  any  appearance  whatsoever  in  any 
action  or  matter  affecting  the  interests  of  this  estate.  They, 
however,  by  their  affidavits  filed,  protest  against  any  order  being 
made  removing  them  as  attorneys  and  substituting  any  one  else, 
so  that  there  may  be  no  question  that  they  will  receive  the  bal- 
ance of  their  fees. 
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The  statute  leaves  parties  to  the  exercise  of  their  o^vn  judg- 
ment in  making  contracts  with  attorneys  at  law,  as  in  the  em- 
ployment of  other  agents,  and  the  mere  fact  that  a  party  be- 
comes insane  or  dies  while  he  is  indebted  to  the  attorney  who 
was  at  the  time  representing  him  with  respect  to  his  property 
interests  does  not  give  that  attorney  the  right  per  se  to  appear 
as  such  for  the  guardian  or  administrator  appointed,  and  who, 
by  reason  of  such  appointment,  becomes  responsible  for  the 
estate  and  the  proper  conduct  of  its  affairs.  (Section  3151, 
Civil  Code.)  Xeither  does  such  appointment  divest  the  attor- 
ney of  any  lien  or  security  which  he  at  the  time  had  to  secure 
him  in  the  amount  due.  In  this  case  the  guardian  could  not 
pay  the  attorney  fee  claimed  to  be  due  to  this  firm  of  attorneys 
out  of  the  funds  of  the  estate  until  the  same  had  been  allowed 
by  the  court,  and  when  allowed  by  the  court  it  becomes  a  valid 
charge  against  the  estate,  which  the  guardian  canot  refuse  to 
pay.    (Section  2810  et  seq,.  Code  of  Civil  Procedure.) 

Section  399,  Code  of  Civil  Procedure,  so  far  as  applicable  to 
this  proceeding,  provides  that  the  attorney  in  an  action  may  be 
changed  ^'upon  tlie  order  of  the  court  upon  the  application  of 
either  client  or  attomev,  after  notice  from  one  to  the  other." 
The  general  rule  under  similar  statutes  appears  to  be  that  a 
party  has  an  absolute  right  to  change  his  attorney  at  will,  and 
without  assigning  any  cause  therefor,  unless  it  appears  that 
some  good  reasons  exist  which  justify  the  court  in  refusing  to 
make  the  order.  (Weeks,  Attorneys  at  Law,  par.  250;  Lee  v. 
Superior  Court,  112  Cal.  354,  44  Pac.  666 ;  20  Ency.  PI.  and 
Prac.  1013.) 

It  is  claimed  by  the  respondents  that  the  action  of  the  court 
in  refusing  to  make  this  order  of  substitution  was  a  judicial  act, 
and  that  such  acts  cannot  be  controlled  by  manda/mus.  It  is 
elementary  that  mandamus  will  not  lie  to  interfere  with  the 
exercise  of  a  court's  discretionary  power.  (State  ex  rel.  Han-is 
v.  District  Court,  27  Mont  280,  70  Pac,  981.) 

A  different  rule,  however,  prevails  in  matters  where  the  court  ' 
cannot  exercise  any  discretion. 
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In  Rundberg  v.  Belcher,  118  Cal.  589,  50  Pac  670,  the  court 
says:  "While  mandate  will  lie  to  compel  judicial  action,  and 
in  some  instances  even  specific  action  (  Wood  v.  Strother,  76  Cai. 
545,  18  Pac.  766,  9  Am.  St  Kep.  249),  and  is  an  appropriate 
remedy  in  a  proper  case  to  obtain  the  relief  here  sought  {People 
V.  Norton,  16  Cal.  436),  it  may  not  be  invoked  to  require  a 
judicial  officer  to  act  in  a  particular  way  except  it  appear  by 
necessary  legal  deduction  f re<m  the  facts  stated  that  the  aggrieved 
party  has  been  denied  a  right  which  it  was  the  plain  legal  duty 
of  the  officer  to  grant,  and  without  his  proper  discretion  to 
refuse  (Keller  v,  Hewitt,  109  Cal.  146,  41  Pac.  871)."  The 
court  in  that  case,  which  was  a  proceeding  for  substitution  of 
attorneys  under  a  similar  etatute,  denied  the  writ,  because  it 
did  not  appear  from  the  record  why  the  court  had  refused  to 
grant  the  order. 

In  Lee  v.  Superior  Court,  supra,  which  was  also  an  applica- 
tion for  a  writ  of  mandate  to  compel  the  substitution  of  attor- 
neys, the  record  contained  the  reasons  why  the  court  had  re- 
fused the  order.  The  appellate  court  reviewed  these  reasons, 
and  held  that  thev  were  not  sufficient,  and  ordered  the  writ  to 
issue. 

So,  in  this  case,  it  appears  from  the  record  that  the  only  rea- 
son why  this  application  was  denied  was  based  upon  the  fact 
that  the  contract  of  employment  with  the  contesting  attorneys 
was  coupled  with  an  interest,  and  this  interest  was  that  (1)  they 
had  a  right  to  have  the  money  of  the  estate  pass  through  their 
hands;  (2)  that  they  had  not  yet  been  paid  their  fees. 

The  first  of  these  propositions  is  not  involved  in  this  pro- 
ceeding. The  second  is  untenable  for  the  reasons  above  stated. 
(Muth  V.  Goddard,  28  Mont.  237,  72  Pac.  621 ;  Matter  of  Pros- 
pect Avenue,  85  Him.  257,  1  N.  Y.  Ann.  Cas.  347,  32  IS".  Y. 
Supp.  1013 ;  Matter  of  Mitchell  et  ah,  9  X.  Y.  Ann.  Cas.  224, 
67  X.  Y.  Supp.  961 ;  Hunt  v.  Rousmaniers  Adm'rs,  8  Wheat. 
174,  5  L.  Ed.  589.) 

We  therefore  recommend  that  the  peremptory  writ  of  man- 
date be  issued  as  prayed  for. 
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Per  Cxjbiam. — For  the  reasons  stated  in  the  foregoing  opin- 
ion, it  is  ordered  that  the  peremptory  wiit  of  mandate  issue  as 
prayed. 


3IOOEE,  Appellant,  v.  MURRAY  et  al..  Defendants; 

MURRAY,  Respondent. 

(No.  1,790.) 
(Submitted  February  11,  1904.     Decided  February  24,  1004.) 

Pleadings — Denials  —  Sufficiency — Judgment  on  Pleadings — 
Determination  of  Motion — Entry  of  Final  Judgment, 

1.  Judgment  on  the  pleadings  cannot  be  entered  where  there  is  an  issue 
framed  thereby. 

2.  Denials  which  are  as  specific  as  the  allegations  they  are  Intended  to  meet, 
and  which  controvert  the  spirit  and  substance  of  the  adverse  pleading,  are 
sufficient  to  raise  issues. 

3.  Although  Code  of  Civil  Procedure,  Section  741,  provides  that  an  appeal 
cannot  be  taken  from  a  denial  of  Judgment  on  the  pleadings,  and  that  sub- 
sequent proceedings  of  either  party  are  not  prejudiced  thereby,  it  was  proper 
for  the  court  to  enter  Judgment  for  defendant  after  overruling  plaintiff's 
motion  for  Judgment  on  the  pleadings,  where  plaintiff.  Instead  of  proceeding 
to  trial  upon  the  merits,  announced  that  he  would  stand  on  the  motion  as 
made. 

Appeal  from  District  Court,  Silver  Bow  County;  Willuim 
Clancy,  Judge, 

Action  by  Donald  Moore  against  James  A.  Murray  and 
others.  From  a  judgment  in  favor  of  defendant  James  A.  Mur- 
ray, plaintiff  appeals.    Affirmed. 

Statement  or  the  Case. 

The  plaintiff  commenced  this  action  by  filing  a  complaint 
containing,  among  others,  the  following  paragraphs : 

"(1)  Thai  at  all  the  times  hereinafter  mentioned  the  defend- 
ant James  A.  Murray  was  the  owner  and  reputed  owner  of  the 
property  hereinafter  described,  and  that  the  defendants  James 
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Cummings  and  T.  J.  McKenzie  were  the  owners  of  an  interest 
in  said  realty  togethei  with  said  Murray,  as  the  plaintiff  is  in- 
formed and  believes,  and  were  the  owners  of  certain  improve- 
ments thereon,  made  by  them  and  said  Murray;  and  that  all 
funds  for  the  said  improvements  on  said  realty  were  made  by 
said  defendants  jointly,  and  with  moneys  advanced  by  said 
Murray  to  said  partnership  in  said  mines  for  the  purpose  of 
developing  the  same  for  the  benefit  and  use  of  all  of  the  said 
defendants. 

"(2)  That  bet\veen  the  25th  day  of  July,  1899,  and  the  17th 
day  of  February,  1900,  the  plaintiff  rendered  and  performed 
services  as  miner  upon  the  said  premises,  -the  same  being  under 
a  continuous  contract,  amounting  to  196  days'  labor  at  the  rate 
of  $3.50  per  day,  amounting  in  all  to  the  sum  of  $686,  said  work 
and  labor  being  performed  at  the  instance  and  request  of  the 
said  James  Cummings,  and  for  the  use  and  benefit  and  improve^ 
ment  and  development  of  the  said  property,  and  for  the  use  and 
benefit  of  the  said  defendants. 

"(3)  That  said  Cummings  agreed  to  pay  the  plaintiff  the 
sum  of  $686,  and  said  agreement  was  made  upon  the  part  of 
said  defendants  in  their  capacity  of  co-owners  of  said  property. 
Plaintiff  further  avers  that  the  said  sum  of  $686  was  due  and 
owing  and  entirely  unpaid  to  plaintiff,  and  is  now  so  due  and 
owing  at  the  date  of  commencement  of  this  action,  and  when  the 
lien  hereinafter  mentioned  was  filed." 

To  the  complaint  is  attached  a  copy  of  the  mechanic's  lien 
referred  to  in  the  complaint,  which  is  designated  "Exhibit  A." 

Thereupon  the  defendant  Murray  filed  an  answer  containing 
the  following  paragraphs: 

"Now  comes  the  defendant  James  A.  Murray,  and  for  him- 
self alone,  and  for  his  separate  answer  to  the  complaint  on  file 
herein,  denies  that  the  defendants  James  Cummings  and  T.  J. 
McKenzie  w^ere  the  owners,  or  that  either  of  them  was  the  owner 
of  an  interest  in  the  realty  and  mining  premises  mentioned  and 
described  in  said  complaint,  or  that  they  were  the  owners,  or 
that  either  of  them  was  the  owner,  of  certain  or  any  improve- 
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ments  thereon,  or  that  all  or  any  funds  for  any  improvements 
of  said  realty  and  mining  premises  were  made  by  defendants 
to  this  action  jointly,  or  with  money  advanced  by  this  defendant 
Murray,  for  the  purpose  of  developing  said  realty  and  mining 
premises  for  the  benefit  or  use  of  all  of  said  defendants. 

''Denies  that  plaintiff  rendered  or  performed  services  as  a 
miner  or  otherwise  upon  said  premises  for  the  use  or  benefit  of 
this  defendant,  or  at  the  request  of  this  defendant. 

"Denies  that  defendant  Cummings  agreed  to  pay  said  plain- 
tiff the  sum  of  $686,  or  any  other  sum  or  amount  whatever, 
upon  or  by  virtue  of  any  agreement  made  or  entered  into  by  or 
upon  the  part  of  this  defendant,  or  in  his  capacity  as  co-owner 
of  said  property,  or  that  this  defendant  ever  promised  or  agreed 
to  pay  said  plaintiff  said  sum  of  $686,  or  any  other  sum  or 
amount  whatever,  or  in  any  capacity  whatever." 

Upon  the  filing  of  this  answer  the  plaintiff  interposed  the 
following  motion:  "Comes  the  plaintiff,  and  moves  the  court 
for  a  judgment  upon  the  pleadings  herein,  as  against  the  said 
defendant  Murray,  in  accordance  with  the  prayer  of  the  plain- 
tiff's complaint,  for  the  reasons  that  it  appears  from  the  record 
herein  that  the  defendants  James  Cummings  and  T.  J.  McKen- 
zie  have  made  default  herein,  and  thereby  have  admitted  the 
allegations  of  the  plaintiff's  complaint ;  that  the  facts  and  mat- 
ters stated  in  the  answer  of  defendant  Murray  do  not  constitute 
a  defense  or  counterclaim  to  the  plaintiff's  complaint" 

This  recitation  is  found  in  the  bill  of  exceptions :  "Where- 
upon the  said  motion  for  judgment  upon  the  pleadings  is  by  the 
court  heard  and  considered,  and  is  by  the  court  overruled,  to 
which  ruling  of  the  court  the  plaintiff,  by  counsel,  duly  ex- 
cepted. Thereupon  the  plaintiff,  by  his  counsel,  announced  in 
open  court;  and  immediately  upon  the  overruling  of  the  said 
motion,  that  the  defendant  Murray  might  have*  judgment,  and 
that  the  plaintiff  would  stand  upon  the  motion  as  made." 

Immediately  a  judgment  was  entered  against  the  defendants 
James  Cummings  and  T.  J.  McKenzie  personally  for  the  sum 
of  $686,  with  interest  thereon,  and  costs  of  suit ;  and  it  was  also 
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provided  that  the  plaintiff  take  nothing  against  the  defendant 
Murray,  and  also  that  the  defendant  Murray  recover  from  the 
plaintiff  his  costs.  Ko  reference  to  the  lien  is  found  in  the 
judgment    From  this  judgment  the  plaintiff  has  appealed. 

Mr.  J.  E.  Ilealy,  for  Appellant. 
Mr.  J,  L.  ^Y^rves,  for  Respondent. 

ME.  COMMISSIONER  CALLAWAY  prepared  the  state- 
ment of  the  case  and  the  following  opinion  for  the  court : 

If  there  is  an  issue  framed  by  the  pleadings,  the  court  was 
right  in  refusing  to  grant  plaintiff's  motion  for  judgment  there- 
on. {Ilorsky  v.  Moran,  13  Mont.  250,  34  Pac.  360 ;  Bach,  Cory 
&  Co.  V.  Montana  L.  &  P.  Co.,  15  Mont.  345,  39  Pac.  291  ; 
Floijd  V.  Johnson,  17  Mont.  469,  43  Pac.  631 ;  SMower  v.  .46- 
bott,  19  Mont.  228,  47  Pac,  901 ;  Bryant  v.  Davis,  22  Mont. 
534,  57  Pac  143.) 

Xo  question  has  been  raised  by  counsel  as  to  the  sufficiency 
of  the  complaint.  We  think  material  portions  of  it  are,  in  effect, 
denied  by  the  answer,  though  the  latter  pleading  is  subject  to 
criticism. 

The  first  paragraph  of  the  answer  is  merely  a  literal  denial 
of  a  portion  of  the  first  paragraph  of  the  complaint,  and  is  in- 
suflicient 

In  the  second  paragraph  of  the  complaint  it  is  alleged  that  the 
plaintiff  performed  the  work  at  the  instance  and  request  of 
Cummings,  "and  for  the  use  and  benefit  and  improvement  and 
development  of  the  said  property,  and  for  the  use  and  benefit  of 
the  said  defendants."  The  answer  "denies  that  plaintiff  ren- 
dered or  performed  services  as  a  miner  or  otherwise  upon  said 
premises  for  the  use  or  benefit  of  this  defendant,  or  at  the  re- 
quest of  this  defendant." 

The  third  paragraph  of  the  complaint  contains  this  language : 
"That  said  Cummings  agreed  to  pay  the  plaintiff  the  sum  of 
$686,  and  said  agreement  was  made  upon  the  part  of  said  de- 
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fendants,  in  their  capacity  of  co-owners  of  said  property."  This 
is  met  by  the  answer  thus:  "Denies  that  defendant  Ciimmings 
agreed  to  pay  said  plaintiff  the  sura  of  $686,  or  any  other  sum 
or  amount  w'hatever,  upon  or  by  virtue  of  any  agreement  made 
or  entered  into  by  or  upon  part  of  this  defendant,  or  in  his  ca- 
pacity as  co-owner  of  said  property." 

Denials  which  are  as  specific  as  the  allegations  they  are  in- 
tended  to  meet,  and  which  controvert  the  spirit  and  substance 
of  the  adverse  pleading,  are  sufficients  {Miles  v.  Edsall,  7 
Mont,  185,  14  Pac.  701.)  We  think  the  court  was  justified  in 
overruling  the  motion. 

Section  741  of  the  Code  of  Civil  Procedure  declares:  "If  a 
demurrer,  answer,  or  reply  is  frivolous,  the  party  prejudiced 
thereby,  upon  a  previous  notice  to  the  adverse  party,  of  not  less 
than  five  days,  may  apply  to  the  court  or  to  a  judge  of  the  court 
for  judgment  thereupon,  and  judgment  may  be  given  accord- 
ingly. If  the  application  is  denied,  an  appeal  cannot  be  taken 
fronj  the  determination,  and  the  denial  of  the  application  does 
not  prejudice  any  of  the  subsequent  proceedings  of  either  party. 
Costs  m^y  be  awarded  in  the  discretion  of  the  court." 

After  the  court  overruled  the  motion,  the  plaintiff  was  at 
liberty  to  proceed  with  his  proof.  He  was  in  no  manner  injured 
by  the  action  of  the  court.  Instead  of  proceeding  to  trial  upon 
the  merits,  he  saw  fit  to  say  to  the  court  that  the  defendant  Mur- 
ray might  have  judgment,  and  it  wns  entered  accordingly.  This 
the  court  could  not  have  done  rightfully  in  the  absence  of  plain- 
tifi^s  action  in  the  premises,  because,  some  of  the  material  alle- 
gations of  the  complaint  being  denied  by  the  answer,  an  issue 
remained  to  be  tried.  Under  the  circumstances  the  court's 
action  was  proper. 

We  are  of  the  opinion  that  the  judgment  should  be  affirmed. 

Per  Curiam. — For  the  reasons  given  in  the  foregoing  opin- 
ion, the  judgment  is  affirmed. 

Rehearing  denied  March  31,  1904. 
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CITY  OF  BUTTE,  Respondent,  v.  PALTROVICH, 

Appelijus^t. 

(No.    1,788.) 
(Submitted  February  10,  1904.     Decided  February  24,  1904.) 

Municipal  Corporations — Ordinances  —  Regulating  Hours  of 
Business — Licenses^ — Constitution/il  Lww — Equal  Protection 
of  the  Law — Reasonahleness  of  Ordinances — Police  Power. 

1.  An  ordinance  making  it  unlawful  to  keep  open  a  pawnshop  after  6  o'clock 
p.  m.  is  not  a  prohibition  of  the  business,  but  a  regulation  of  It,  authorized 
by  Political  Code,  Section  4800,  Subd.  18. 

2.  One  taking  a  license  to  carry  on  the  pawnshop  business,  which  states 
nothing  as  to  the  hours  within  which  the  business  may  be  conducted,  takes 
with  notice  that  the  city  may  impose  reasonable  regulations  therefor. 

8.  It  is  only  where  persons  engaged  in  the  same  business  are  subjected  to 
different  restrictions,  or  are  granted  different  privileges  under  like  condi- 
tions, that  the  discrimination  is  open  to  the  objection  that  it  is  a  denial 
of  equal  protection  of  the  law. 

4.  An  ordinance  does  not  deny  the  equal  protection  of  the  law  because  regu- 
lating the  hours  of  operating  pawnshops,  loan  offices,  and  second-hand 
stores,  only. 

5.  In  the  exercise  of  the  "police  power,"  citizens  may,  for  the  public  good,  be 
constrained  in  their  conduct  with  reference  to  matters  in  themselves  lawful 
and  right. 

6.  An  ordinance  making  it  unlawful  to  keep  open  a  pawnshop,  loan  office  or 
second-hand  store  after  6  o'clock  p.  m.,  except  on  days  preceding  a  holiday, 
when  they  may  be  kept  open  till  10  o'clock  p.  m.,  will,  in  the  absence  of 
clear  proof  to  the  contrary,  be  held  reasonable. 

Appeal  from  District  Court,  Silver  Bow  County;  John  B. 
McCleman,  Judge. 

ViCTOB  Paltkovich  was  convicted  of  violating  an  ordinance. 
From  the  judgment,  and  an  order  denying  him  a  new  trial,  he 
appeals.    Affirmed. 

Mr.  J.  L.  Wines,  for  Appellant 

The  business  of  a  pawnbroker  is  neither  illegal,  immoral  nor 
against  public  policy.  Ordinances  in  oontravention  of  the  gen- 
eral policy  of  state  legislation  upon  the  same  subject,  are  void. 
The  state  has  not  attempted  to  prohibit  the  business  of  pawn- 
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brokerage,  and  the  state  has  only  delegated  to  cities  the  power 
to  tax,  license  and  r^ulate ;  the  power  to  "regulate"  does  not 
include  the  power  to  "prohibit"  for  any  portion  of  the  time 
embraced  or  included  in  the  license  issued  to  those  in  that  busi- 
ness. The  ordinance  in  question  is  also  void  as  being  unreason- 
able and  in  restraint  of  trade.  (Black's  Law  Dictionary,  1015 ; 
Webster's  Dictionary ;  Angell  &  Ames  on  Corporations,  pages 
337-349;  Cooley's  Constitutional  Limitations,  pages  191-211; 
1  Dillon  on  Mimicipal  Corporations^  4th  Ed.,  Sees.  317,  319, 
329,  357,  358,  366,  367,  386,  389,  and  notes;  17  Am.  &  Eng. 
Ency.  of  Law,  pages  248,  253,  254;  Berling  v.  West,  29  Wis. 
307 ;  Wreford  v.  The  People,  14  Mich.  41 ;  Dunham  v.  Trustees 
of  Rochester,  5  Cowan,  462 ;  The  Mayor  v.  Nichols,  4  Hill,  209 ; 
City  of  Emporia  v.  Volm^r,  12  Kan.  622 ;  City  of  Newton  v. 
Belger,  10  N.  E.  464 ;  City  of  St.  Paul  v.  Traeger,  25  Minn. 
248,  252,  253;  In  re  Fraser,  63  Mich.  396;  Cosgrove  v.  Au- 
gusta (Ga.),  42  L.  R  A.  711;  In  re  Gribben,  47  Pac.  1074; 
Stale  V.  Taft  (K  Car.),  32  L  R  A.  122;  May  v.  People 
(Colo.),  27  Pac.  1010;  Phillips  v.  City  of  Denver,  34  Pac 
902 ;  In  re  Jacobs,  98  N.  Y.  98 ;  State  v.  Pendergrass,  10  S.  E. 
1002 ;  City  of  Corvallis  v.  Carlile,  10  Oregon,  139 ;  Chaddock 
V.  Day,  75  Mich.  527 ;  Town  of  Greeriboro  v.  Ehrenreich  (Ala.), 
60  Am.  Eep.  130 ;  Jew  Ha  v.  Williamson,  103  Fed.  10 ;  City 
of  EvansvUle  v.  Miller  (Ind.),  38  L.  R.  A.  161 ;  City  of  Owens- 
boro  V.  Sparks,  36  S.  W.  pp.  4,  5.) 

Mr.  Edwin  M.  Lamb,  Mr.  H.  A.  Bolinger,  and  Mr.  J.  L. 
Templeman,  for  Respondent. 

The  city  council  had  authority  to  pass  Ordinance  No.  586, 
and  the  same  is  a  reasonable  regulation  of  the  pa^vnbroking 
business.  (Dillon's  Mun.  Corp.  4th  Ed.  Sees.  318,  328,  400 ; 
In  re  Hang  Kie,  69  Cal.  149 ;  City  Council  of  Oi-eenville  v. 
Kemmis,  4  Mun.  Corp.  Cases,  523 ;  Bush  v.  Seabury^  8  Johns. 
(K  Y.),  327;  Buffalo  v.  Webster,  10  Wend.  100;  Cronin  v. 
People,  82.  N.  Y.  318 ;  Ex  parte  Canto,  21  Texas  App.  61 ;  Ex 
parte  Byrd,  84  Ala,  17 ;  Ash  v.  People,  11  Mich.  347 ;  St.  Louis 
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V.  Weber,  44  Mo.  547 ;  City  of  New  Orleans  v.  Faber,  29  So. 
Kep.  507,  5  Mun.  Corp.  Cases,  413 ;  City  of  Jacksonville  v. 
Lediuith  (Fla,),  32  Am.  &  Eng.  Corp.  Cases,  382 ;  Grand  Rapids 
V.  Braudy  (Mich.),  32  L.  E.  A.  119;  Fisher  v.  Harrishurg^  2 
Grant's  Casea,  291 ;  Com,  v.  Robertson,  5  Cush.  438 ;  Mamet 
V.  State,  45  Ohio  St.  63 ;  Shuman  v.  City  of  Fort  Wayne  (Ind.) 
11  L.  K.  A.  379;  Soon  Hing  v.  Crowley,  113  U.  S.  703;  Bar- 
bier  V.  Connolly,  113  U.  S.  27;  Staates  v.  Borough  of  Washing- 
ton (X.  J.),  43  Am.  Eep.  402.) 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

The  appellant,  Victor  Paltrovich,  was  convicted  in  the  police 
magistrate's  court  of  the  city  of  Butte  of  violating  Ordinance 
Xo.  586  of  that  city.  He  appealed  to  the  district  court,  where 
the  cause  was  tried  on  an  agreed  statement  of  facts.  The  facts 
agreed  upon  are  that  Ordinance  Xo.  586  was  duly  passed  by 
the  city  council,  approved  by  the  mayor,  and  published  and  re- 
corded as  required  by  law;  that  defendant,  Paltrovich,  was  a 
pawnbroker  engaged  in  that  business  in  the  city  of  Butte;  that 
he  kept  his  place  of  business  open  and  transacted  such  business 
after  6  o'clock  p.  m.  on  January  7,  1902  (January  7,  1902,  not 
being  a  day  next  preceding  a  holiday)  ;  that  the  defendant  had 
a  license  to  conduct  such  business  from  the  city  of  Butte,  and  a 
like  license  from:  the  authorities  of  Silver  Bow  county ;  that  the 
city  of  Butte  has  not  required  any  trades  or  avocations  men- 
tioned in  Subdivision  16  of  Section  4800  of  the  Political  Code, 
as  amended  by  Act  of  the  Fifth  legislative  assembly  approved 
March  8,  1897  (Sess.  Laws  1897,  p.  203),  to  close  between  6 
o'clock  p.  UL  and  7  a.  m.  of  the  next  day,  except  pawnbrokers, 
loan  offices  and  secondhand  stores,  but  that  all  other  places  of 
business,  trades  and  professions  in  said  city  do  close  at  6  p.  m. 
by  consent,  without  being  required  to  do  so  by  ordinance.  Upon 
this  statement  of  facts,  the  district  court  found  the  defendant 
guilty,  and  adjudged  that  he  pay  a  fine  of  $50  and  costs.    From 
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this  judgment,  and  an  order  denying  him  a  new  trial,  defendant 
appeals. 

Section  1  of  Ordinance  Xo.  586  reads  as  follows:  *'That 
hereafter  it  shall  be  unlawful  for  any  person,  persons  or  corpo- 
ration to  keep  open  or  transact  business  wHith  the  public  between 
the  hours  of  six  o'clock  p.  m.  and  seven  o'clock  a.  m.  of  the  fol- 
lowing day  and  on  legal  holidays,  in  the  operation  of  a  pawn 
shop,  loan  office  or  secondhand  store;  provided,  however,  that 
on  the  next  day  preceding  d  legal  holiday  the  hour  of  closing 
said  place  of  business  shall  not  be  later  than  ten  o'clock  p.  m." 
Section  2  provides  a  penalty  for  a  violation  of  the  ordinance, 
and  Section  3  contains  a  repealing  clause. 

Both  parties  have  proceeded  upon  the  theory  that  Section 
4800,  above,  as  amended,  is  controlling  in  this  instance,  and  we 
shall  do  likewise,  as  it  is  immaterial  to  the  consideration  of  this 
case  whether  in  fact  it  is,  or  whether  the  Act  of  the  Third  legis- 
lative assembly,  approved  March  7,  1893  (Sess.  Law^  1893,  p. 
113),  is  in  force.  Subdivision  16  of  Section  4800,  above,  as 
amended,  reads  as  follows:  "The  citv  or  town  council  has 
power:  (16)  To  license,  tax  and  regulate  auctioneers,  peddlers, 
pawnbrokers,  secondhand  and  jimk  shops,  drivers,  porters,  sa- 
loons, billiard  tables,  tenpin  alleys,  shooting  galleries,  shows, 
circuses,  street  parades,  theatrical  performances  and  places  of 
amusements,  within  the  citv  or  town.  *  *  *"  Under  the 
authoritv  conferred  bv  this  section,  the  city  enacted  Ordinance 
Xo.  586. 

Appellant  contends  that  the  ordinance  is  invalid  for  the  rea- 
son that  the  city  exceeded  the  authority  delegated  to  it  by  Sul>- 
di vision  16  of  Section  4800  as  amended,  in  the  follow^ing  par- 
ticulars: (1)  The  ordinance  prohibits  the  prosecution  of  his 
business;  (2)  it  is  an  unlawful  interference  with  or  restraint  of 
trade;  and  (3)  under  this  ordinance  he  is  denied  the  equal  pro- 
tection of  the  law. 

1.  Appellant  contends  that  this  ordinance  prohibits  him 
from  conducting  his  business  during  a  i^rtion  of  every  day,  and 
that,  under  the  power  granted  to  the  city  to  license,  tax  and  regu- 
late such  business,  it  has  no  power  to  prohibit  it  altogether. 
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A  regulation  presupposes  the  existence  of  a  right.  "To  regu- 
late" means  to  adjust ;  to  govern  by  rule ;  to  direct  or  manage 
according  to  certain  standards  or  laws;  to  subject  to  rules,  re- 
strictions or  governing  principles.     (Standard  Dictionary.) 

But  does  the  ordinance  in  fact  operate  as  a  "prohibition,"  as 
that  term  is  used  in  the  adjudicated  cases?  An  examination  of 
the  authorities  discloses  that,  where  the  term  "prohibit"  is  used, 
it  is  in  the  sense  of  interdict;  that  is,  to  stop  altogether.  Most, 
if  not  all,  police  regulations  do  in  fact  operate  as  an  interference 
with  the  free  exercise  of  the  classes  of  business  made  subject  to 
them,  but  this  interference  alone  cannot  be  made  the  test  of  their 
validity.  If  they  afford  reasonable  facilities  for  the  conduct  of 
the  business,  they  do  not  amount  to  a  prohibition,  but  to  a  regu- 
lation, thereof.  {City  of  Jacksonville  v.  Ledwith,  26  Fla.  163, 
7  South.  885,  9  L.  R  A.  69,  23  Am.  St.  Kep.  558 ;  1  Dillon  on 
Mun.  Corporations  (4th  Ed.),  See.  400 ;  Ex  parte  Byrd,  84  Ala. 
17,  4  South.  397,  5  Am.  St  Eep.  328.) 

2.  Appellant  also  contends  that  as  he  had  a  city  and  state 
license  to  conduct  his  business,  and  neither  license  imposed  any 
limitation  on  the  time  w^ithin  which  he  might  conduct  such  busi- 
ness, the  ordinance  in  question  operates  as  an  unlawful  restraint 
of  trade.  But  appellant's  licenses  were  mere  permits  to  conduct 
his  business,  and  he  took  them  charged  with  the  knowledge  that 
the  city  might  impose  any  reasonable  regulation  for  the  conduct 
of  that  business  which  might  be  necessary  to  the  peace  and  good 
order  of  the  city.  {Smith  &  Lackey  v.  Mayor,  etc.  of  Knoxville 
(Tenn.),  3  Head,  245;  Horr  &  Bemis  on  Mim.  Police  Ordi- 
nances, Sec.  132.) 

3.  Appellant  makes  particular  complaint  that  only  pawn- 
brokers, secondhand  stores  and  loan  offices,  of  all  the  classes  of 
business  enumerated  in  Subdivision  16,  supra,  are  made  subject 
to  this  ordinance,  and  that  he  is  thus  denied  the  equal  protection 
of  the  law;  but  he  does  not  say  that  any  other  pawnbroker  is 
exempt  from  the  operations  of  this  ordinance.  It  is  only  where 
persons  engaged  in  the  same  business  are  subjected  to  different 
restrictions,  or  are  granted  different  privileges  under  like  con- 
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ditions,  that  the  discrimination  is  open  to  objection,  or  can  be 
said  to  impair  the  equal  right  which  all  may  claim  under  the 
law.  (Soon  Hing  v.  Crowley,  113  U.  S.  703,  5  Sup.  Ct  730, 
28  L  Ed.  1145 ;  Barbier  v.  Connolly,  113  U.  S.  27,  5  Sup.  Ct. 
357,  28  L.  Ed.  923.) 

The  power  conferred  upon  the  city  of  Butte  by  Subdivision 
IG,  above,  is  primarily  to  enact  such  police  regulations  with 
reference  to  the  occupations  therein  enumerated  as  shall  be  nec- 
essary to  the  good  order  and  general  welfare  of  its  citizens. 

•The  only  remaining  question  is,  is  the  regulation  provided  by 
this  ordinance  a  reasonable  one  ?  The  mere  fact  that  appellant's 
business  is  legitimate,  and  specifically  recognized  as  such  by 
legislative  enactment,  does  not  render  ineffectual  the  power  con- 
ferred by  Subdivision  16  above.  The  police  power  is  not  con- 
fined to  the  regulation  of  those  classes  of  business  which  are 
essentially  illegal,  for,  if  illegal,  in  the  sense  that  they  are  pro- 
hibited by  law,  it  is  not  easily  understood  how  they  could  be 
regulated  at  all. 

It  is  of  the  very  essence  of  the  exercise  of  police  powers  that 
citizens  may,  for  the  public  good,  be  constrained  in  their  conduct 
with  jef erence  to  matters  in  themselves  lawful  and  right.  (Hop- 
per V.  StacJc,  69  K.  J.  Law,  562,  56  Atl.  1.)  It  is  not  a  material 
inquiry  to  attempt  to  ascertain  the  reason  which  impelled  the  leg- 
islature to  designate  the  business  of  pawnbrokers  as  subject  to 
police  regulations.  It  is  sufficient  for  us  to  know  that  it  has 
done  so,  and  deal  with  the  law  as  we  find  it. 

The  fact  that  appellant  cannot  prosecute  his  business  when- 
ever he  may  desire  to  do  so  is  hardly  a  sufficient  reason  for  say- 
ing that  the  restrictions  imposed  are  unreasonable.  However 
comprehensive  the  terms  "individual  liberty,"  so  frequently 
made  use  of,  are,  and  however  broad  the  claim  which  may  be 
advanced  that  every  one  may  employ  his  time  in  a  lawful  un- 
dertaking as  may  best  serve  his  own  interests,  still  the  liberty 
referred  to  is  a  relative  term,  and,  at  most,  means  liberty  regu- 
lated by  just  and  impartial  laws,  while  all  sorts  of  reasonable 
restrictions  are  imposed  upon  the  actions  of  men  for  the  common 
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welfare  and  good  of  society.  (State  v.  Freeman,  38  X.  H.  426.) 
However,  the  question  of  the  reasonableness  of  the  regulation 
is  one  of  fact,  of  which  the  city  council  is  the  best  judge, 
(Staates  v.  Borough  of  Washington,  44  X.  J.  Law,  005,  43  ^\in. 
Eep.  402 ;  City  of  Grand  Rapids  v.  Braudy,  105  Mich.  670,  64 
X.  W.  29,  32  Li  R  A.  119,  55  Am.  St,  Rep.  472),  and  in  the 
absence  of  a  clear  showing  to  the  contrary,  its  reasonableness 
will  be  presumed.  (Ivins  v.  Inhabitants  of  Trenton,  68  X.  J. 
Law,  501,  53  Atl.  202.) 

Tlie  express  power  to  enact  an  ordinance  of  this  character  is 
conferred  by  Subdivision  16,  al>ove,  and  the  legislature  thereby 
indicated  that  it  is  safe  to  trust  to  the  judgment  and  discretion 
of  the  common  councils  of  our  cities  to  determine  to  what  extent 
the  jx)wer  conferred  should  be  exercised ;  and  there  is  every  pre- 
sumption to  be  indulged  in  this  instance  that  the  city  council 
of  Butte  was  actuated  l)y  pure  motives,  and  that  it  was  thor- 
oughly familiar  with  the  peculiar  surrounding  circumstances, 
with  .the  defects  of  prior  regulations,  and  with  the  particular 
evils  to  be  remedied.  In  addition  to  this  presumption,  it  is 
made  to  ap]x?ar  from  the  record  that  all  other  ]>laces  of  business 
close  at  6  o'clock  p.  m.,  so  that,  after  all,  appellant  is  in  no4)Osi- 
tion  to  say  that  he  is  discriminated  against  in  any  sense.  The 
ordinance  i)ermits  him  to  c<mduct  his  business  until  10  p.  m,  on 
every  day  next  preceding  a  holiday,  and,  as  more  than  sixty 
holidays  are  provided  for  by  our  CNxle  (Political  Code,  Sec.  10), 
it  is  not  apparent  that  the  regulation  is  in  any  wise  unreason- 
able. 

In  numerous  instances  like  ordinances  have  lx?en  calle<l  in 
question,  where  the  business  affected  was  the  proper  subject  of 
police  regulation,  and  sustained  as  reasonable.  (State  v.  ^YeIch, 
36  Conn.  215 ;  City  of  Bowling  Green  v.  Carson  (Ivy.),  10  Bush 
64;  State  v.  Freeman,  supra;  Staates  v.  Borough  of  Washing- 
ton, 44  X.  J.  Law,  605,  43  Am.  Rep.  402;  Sooii  Jling  v.  Crow- 
ley, supra;  Barbier  v.  Connolly,  supra;  Smith  tf  Lackey  v. 
Mayor,  etc,  of  Knoxville  (Tenn.),  3  Head,  245  ;  Ex  parte  Wolf, 
14'XeK  24,  14  X.  W.  660;  Maxwell  v.  Joneshoro  (Tenn.),  11 
Heisk.  257.) 
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We  are  of  the  opinion  that  the  authority  to  enact  Ordinanaee 
Xo.  586  is  specifically  given  by  Subdivision  16  of  Section  4800 
above,  as  amended;  that  it  is  a  police  regulation,  and,  in  the 
absence  of  clear  proof  to  the  contrary,  it  will  be  deemed  reason- 
able. 

The  defendant  was  pro}>erly  convicted,  and  the  judgment  and 
order  denying  his  motion  for  a  new  trial  are  affirmed. 

Affirmed, 


HYXES,  Respondent,  t?.  BARXES,  Appellant. 

(No.   1,772.) 
(Submitted  January  15.  1904.     Decided  February  26,  1904.) 

Claim  and  Delivery —  Verdict — Judgment — Alternative — Colo- 
re ciion — Appeal, 

1.  In  a  claim  and  delivery  action  tlie  verdict  of  the  jury  need  not  be  in  the 
alternative. 

2.  The  Judgment  in  a  claim  and  delivery  action  must  be  in  the  alternative. 

3.  The  verdict  must  support  the  Judgment,  and  both  verdict  and  Judgment 
must  conform  to  the  law. 

4.  The  trial  court  haa  no  authority, — after  an  appeal  from  a  Judgment  in  a 
claim  and  delivery  action  haa  been  perfected,  to  correct  the  Judgment  by 
entering  a  Judgment  in  the  alternative. 

5.  A  party  in  whose  favor  a  Judgment  is  rendered  cannot,  by  failing  to  see 
that  a  proper  Judgment  is  entered,  deprive  his  adversary  of  the  right  of 
appeal. 

Appeal  from  District  Court,  Granite  County ;  ^\^clling  Nap- 
ton,  Judge. 

Replevin  by  Annie  M.  Hynes  against  Frank  E.  Barnes, 
constable.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Remanded,  intli  directions. 

Mr.  D.  M.  Durfee,  Mr.  N.  W.  McConnell,  and  Mr.  Josiah 
ShuU,  for  Appellant. 

Mr.  George  A.  May  wood,  for  Respondent. 
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MR.  COMMISSIONER  POORMAN  prepared  the  follow- 
ing opinion  for  the  court: 

1.  This  is  an  appeal  by  the  defendant  from  a  judgment  in 
favor  of  the  plaintiff  entered  on  a  verdict  in  a  claim  and  de- 
livery action. 

The  judgment  appealed  from  is  a  money  judgment  for  the 
value  of  the  property.  Prior  to  the  service  and  filing  of  the 
notice  of  appeal,  plaintiff  had  filed  a  motion  to  amend  the  judg- 
ment. This  motion,  however,  was  not  passed  upon  until  subse- 
quent to  the  perfection  of  the  appeal,  when  an  amended  judg- 
ment was  ordered  entered.  It  is  claimed  by  the  appellant  that 
the  verdict  is  erroneous  in  not  providing  for  the  return  of  the 
property,  that  it  is  indefinite,  and  that  it  "is  not  in  the  alter- 
native." The  respondent  contends  that  both  the  verdict  and 
the  original  judgment  are  correct  in  form,  and  that,  if  the  judg- 
ment was  erroneous,  it  was  the  duty  of  the  appellant  to  apply 
to  the  trial  court  for  its  correction. 

The  assignment  of  error  relative  to  the  alleged  defects  in  the 
verdict  is  not  referred  to  in  the  brief,  except  in  the  somewhat 
extended  objection  under  the  heading  "Specifications  of  Error.'' 
No  authorities  are  cited,  nor  have  counsel  given  the  court  the 
benefit  of  their  opinion  as  to  why  they  think  the  verdict  defect- 
ive, further  than  th^  mere  assignment  of  error.  We  have,  how- 
ever, examined  this  assignment,  and  find  that  the  verdict  is  not 
open  to  the  objections  made.  (Section  1103,  Code  of  Civil 
Procedure;  Wheeler  v.  Jones,  16  Mont.  87,  40  Pac  77;  Etche- 
pare  v.  Aguirre,  91  Cal.  288,  27  Pac.  668,  25  Am.  St.  Rep. 
180.) 

2.  The  judgment  appealed  from,  however,  does  not  conform 
to  the  requirements  of  the  statute.  It  is  not  in  tlie  alternative, 
as  required  by  Section  1193,  Code  of  Civil  Procedure.  The 
defendant  is  not  given  the  option  of  returning  the  property. 
The  entry  of  a  judgment  on  a  verdict  is  made  the  duty  of  the 
clerk  by  Section  1190,  Code  of  Civil  Procedure,  which  reads, 
in  part,  "When  trial  by  jury  has  been  had  judgment  must  be 
entered  by  the  clerk  in  conformity  to  the  verdict;"  and  the 
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judgment  so  entered  must  also  conform  to  said  Section  1193. 
The  entry  of  the  judgment  is  the  act  of  the  clerk,  but,  when 
entered,  becomes  the  judgment  of  the  court. 

In  Boley  v.  OriswoU  (1874),  20  Wall.  486,  22  L.  Ed.  375, 
appealed  from  the  Montana  territorial  court  (1872,  1  Mont. 
545),  the  Supreme  Court  of  the  United  States  held  that  a  judg- 
ment for  the  value  of  the  property  in  a  claim  and  delivery 
action  was  suJ95cient,  without  providing  for  the  return  thereof, 
when  it  appeared  to  the  court  that  the  property  could  not  be 
returned;  but  this  question  was  not  presented  to,  nor  passed 
upon  by,  the  territorial  court  • 

The  gist  of  a  claim  and  delivery  action  is  the  wrongful  de- 
tention of  the  property.  The  demand  is  for  the  return  of  the 
property,  or  the  payment  of  its  value  if  a  return  cannot  he  had, 
Damages  for  the  wrongful  detention  are  incidental.  The  return 
of  the  property  is  the  primary  thing  sought.  The  very  nature 
of  the  action  would  seem  to  indicate  an  alternative  judgment, 
and  that  is  undoubtedly  the  meaning  of  the  statute.  The  ver- 
dict must  support  the  judgment,  and  both  verdict  and  judgment 
must  conform  to  the  law.  {Etchepare  v.  Aguirre,  91  Cal.  288, 
27  Pac  668,  25  Am.  St.  Rep.  180 ;  Cooke  v.  Aguirre,  86  Cal. 
479,  25  Pac.  5 ;  Dwight  v.  Ems,  9  K  Y.  470 ;  Fitzhugh*  v. 
MViman,  9  X.  Y.  559 ;  Berson  v.  Nunan,  63  Cal.  550 ;  Stewart 
V.  Taylor,  68  Cal.  5,  8  Pac  605 ;  Washburn  v.  Huntington,  78 
Cal.  573,  21  Pac.  305.) 

3.  Section  1724,  Code  of  Civil  Procedure,  provides  that  an 
appeal  is  taken  by  filing  a  notice  of  appeal,  and  serving  the  same 
on  the  adverse  party.  This  corrected  judgment  was  not  ren- 
dered nor  entered  until  long  after  this  appeal  had  been  per- 
fected. Section  1730,  Code  of  Civil  Procedure,  provides  that, 
where  an  appeal  is  perfected,  it  stays  all  further  proceedings 
in  the  court  below  upon  the  judgment  or  order  appealed  from, 
or  upon  the  matters  embraced  therein.  The  action  of  the  trial 
oourt  in  attempting  to  correct  this  judgment  was  certainly  a 
"proceeding  in  the  court  below  upon  the  judgment,"  and  a 
"matter  embraced  therein." 
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Under  a  similar  statute  the  Supreme  Court  of  California  has 
repeatedly  held  that  the  trial  court  has  no  authority  to  take  any 
proceedings  whatsoever  with  respect  to  matters  embraced  in  the 
appeal  after  the  appeal  is  perfected. 

"The  trial  court  has  no  jurisdiction  pending  an  appeal  to 
allow  an  amendment  to  any  pleading."  (Kirby  v.  Superior 
Court,  68  Cal.  604, 10  Paa  119.)  "An  order  of  the  court  below 
amending  a  judgment  after  an  apj^eal  is  taken  is  erroneous."' 
(Biyan  V.  Berry,  8  Cal.  130;  Shay  v.  Chica{/o  Clock  Co,,  111 
Cal.  549,  44  Pac.  237.)  "The  trial  court  has  no  powder  to  so 
change  the  judgment  appealed  from  as  in  effect  to  prevent  the 
review  of  alleged  errors  brought  up  by  bill  of  exceptions." 
{Reynolds  v.  Reynolds,  67  Cal.  176,  7  Pac.  480.)  "The  su- 
perior court  cannot  deprive  the  supreme  court  of  jurisdiction  of 
an  appeal  from  a  judgment  by  amending  it  while  the  appeal  is 
pending."  {San  Francisco  Sav.  Union  v.  Myers,  72  Cal.  161, 
13  Pac.  403.)  "Pending  an  apj)eal  from  an  order  denying  a 
motion  for  a  new  trial,  the  lower  coiirt  has  no  authoritv  to  va- 
cate  or  set  aside  the  same."  {Stewart  v.  Taylor,  68  Cal.  5, 
8  Pac.  605.)  "Pending  an  appeal  the  court  below  so  far  loses 
jurisdiction  of  the  cause  that  it  cannot  on  its  ovm  motion  set 
aside  the  judgment."  (Peycke  v.  Keefe,  114  Cal.  212,  46  Pac. 
78 ;  Finlen  v.  Heinle,  27  Mont.  107,  69  Pac.  829,  70  Pac  517 ; 
Finlen  v.  Ileinze,  28  Mont.  548,  569,  73  Pac.  123;  Bordeaux 
V.  Bordeaux,  29  Mont.  478,  (decided  February  1,  1904),  75 
Pac.  359;  Glamnv.  Lane,  29  Mont.  228,  74  Pac.  406.) 

The  corrected  judgment  entered  in  this  case  on  January  3, 
1903,  cannot,  therefore,  have  any  effect  upon  this  appeal,  nor 
be  considered  any  further  than  as  a  mere  fact  apjiearing  in  the 
amended  record. 

4.  The  district  court,  prior  to  appeal,  has  the  i)ower  to  cor- 
rect its  judgments  in  certain  particulars.  {Egan  v.  Egan,  90 
Cal.  15,  27  Pac.  22;  Efchcpare  v.  Aguirre,  supra;  Stewart  v. 
Taylor,  68  Cal.  5,  8  Pac.  605.)  But  it  is  the  primary  duty  of 
the  party  in  whose  favor  a  judgment  is  ordered  to  see  that  the 
proper  judgment  is  entered;  and  if,  by  his  inattention,  an  er- 
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roneous  judgment  is  entered,  he  cannot  complain  if  the  ag- 
grieved party  exercises  his  statutory  right  of  appeal.  It  has 
been  said:  *'If  the  judgment  is  objectionable  in  form,  the 
remedy  is  by  motion  to  correct  in  the  court  below,  and  an  appeal 
may  be  taken  from  a  denial  of  the  motion,  but  an  appeal  mth- 
out  making  such  motion  is  not  proper."  (Black  on  Judgments 
(2d  Ed.),  par.  16S -^Kindel  v.  Beck  £  P.  L.  Co,,  19  Colo.  310, 
35  Pac,  538,  24  L.  R  A.  311.)  This  is,  in  effect,  saying  that 
there  is  no  appeal  from  a  judgment  for  an  error  which  the  trial 
court  had  authority  to  correct.  In  counties  where  the  district 
court  is  in  session  but  once  in  three  months,  and  where  the  judge 
does  not  reside,  great  injustice  might  be  donepending  defend- 
ant's motion  to  have  the  plaintiff's  erroneous  judgment  cor- 
rected ;  nor  can  the  plaintiff,  by  keeping  a  motion  on  file*to  cor- 
rect his  judgment,  deprive  the  defendant  of  his  statutory  right 
of  appeal  from  the  judgment,  nor  prevent  him,  on  such  appeal, 
from  presenting  to  the  appellate  court  any  error  appearing  from 
the  judgment  roll.  The  right  of  appeal  commenced  with  the 
entry  of  the  judgment,  and  continued  for  one  year.  This  right 
cannot  be  held  in  abeyance,  nor  the  time  shortened,  except  by 
some  act  or  acquiescence  of  appellant. 

We  therefore  recommiend  that  this  cause  be  remanded  to 
the  district  court,  with  direction  to  modify  the  judgment  so  as 
to  make  the  same  conform  to  the  provisions  of  Section  1193  of 
the  Code  of  Civil  Procedure,  and  that  the  judgment,  when  so 
modified,  be  affirmed. 

Per  Curiam. — For  the  reasons  stated  in  the  foregoing  opin- 
ion, this  cause  is  remanded  to  the  district  court,  with  directions 
to  modify  the  judgment  so  as  to  make  the  same  conform  to  the 
requirements  of  Section  1193  of  the  Code  of  Civil  Procedure, 
and  that  when  so  modified  it  be  afl&rmed. 
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SMITH,  Kespondent^  v.  SHOOK,  Appellant. 


(No.   1,794.) 


(Submitted  February  12,  1904.    Decided  February  26,  1904.) 


New  Trial — Newly  Discovered  Evidence — Diligence — Ignor- 
ance of  Existence — l^inie  for  Filing  Additional  Affidavits — 
Witnesses — Cross-Examination — Propriety. 

1.  In  an  action  to  recover  an  alleged  loan  it  appeared  that  plaintiff  had  been 
employed  by  defendant's  firm,  and  had  been  paid  a  certain  compensation, 
and  that  he  had  borrowed  a  sum^of  money  from  the  firm,  which  he  had 
afterwards  repaid.  Defendant  sought  to  show  by  cross-examination  of 
plaintiff's  wife  that  plaintiff's  statement  of  the  amount  received  by  him 
for*the  labor  was  not  true,  and  that  plaintiff  had  secured  $50  from  defend- 
ant to  send  witness  to  Chicago,  and  at  that  time  had  no  money.  Held  im- 
proper cross-examination. 

2.  Code  of  Civil  Procedure,  Section  1171,  authorizes  the  granting  of  a  new 
trial  for  newly  discovered  evidence,  which  the  moving  party  could  not  with 
reasonable  diligence  have  discovered  and  produced  at  the  trial.  In  an 
action  to  recover  a  loan  plaintiff  testified  in  Justice's  court  that  no  one  was 
present  when  the  loan  was  made,  but  in  the  district  courf  testified  that  his 
wife  was  present.  Defendant  asked  no  continuance  to  secure  impeaching 
witnesses,  and  made  no  effort  to  that  end,  but  himself  testified  to  the  con- 
tradiction.    Heldy  that  a  new  trial  was  properly  refused. 

3.  The  party  moving  for  a  new  trial  on  the  ground  of  newly  discovered  evi- 
dence must  show  by  his  own  affidavit  that  the  new  evidence  was  not  known 
to  him  at  the  time  of  the  trial,  and  the  affldavits  of  other  persons  on  that 
question  are  not  sufficient. 

4.  Where  it  appears  that  nine  aflidavits  relative  to  an  alleged  contradiction 
between  the  opposing  party's  testimony  at  a  former  and  at  the  present 
trial  were  read  in  support  of  a  motion  for  a  new  trial,  it  was  not  error  to 
refuse  to  extend  the  time  to  enable  the  moving  party  to  secure  additional 
afBdavits. 


Appeal  from  District  Court,  Missoxda  County;  F.  C/ Web- 
ster, Judge, 

Action  by  Charles  G.  Smith  against  George  L.  Shook  From 
a  judgment  for  plaintiff,  and  from  an  order  denying  a  new 
trial,  defendant  appeals.     Aflfirmed. 

Mr.  A.  L.  Duncan,  for  Appellant. 

A  new  trial  should  have  been  granted  on  the  ground  of  sur- 
prise, and  also  on  the  ground  of  newly  discovered  evidence. 
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(Am.  &  Eng.  Ency.  PL  &  Pr.  p.  742 ;  Phoenix  v.  Baldwin,  14 
Wend.  62 ;  Leavy  v.  Brown,  2  Ark.  16;  LocJcwood  v.  Rose,  125 
Ind.  588 ;  Oberlcmder  v.  Fixen  &  Co.,  129  Cal.  690.) 

Mr.  John  M.  Evans,  and  Messrs.  Sanders  &  Sanders,  for 
Respondent. 

The  allied  facts  do  not  in  law  constitute  surprise,  the  ap- 
pellant has  been  guilty  of  laches  and  his  grounds  are  frivolous. 
If  he  was  surprised  he  should  have,  then  and  there,  during  the 
progress  of  the  trial,  asked  for  delay,  a  continuance  or  a  new 
trial.  By  continuing  the  case  without  so  asking  he  waived  any 
alleged  surprise;  he  conies  too  late  after  verdict.  {Outcalt  v. 
Johnston,  (Colo.)  49  Pac.  1058;  L.  C.  A.  Hardware  Co.  v. 
Yankee,  (Colo.)  48  Pac  1050;  Heath  v.  Scott,  (Cal.)  4  Pac. 
557 ;  Bailey  y.  Richardson,  (Cal.)  5  Pac.  911 ;  Smith  v.  Smith, 
(Cal.)  48  Pac  730;  Beal  v.  Codding,  (Kan.)  4  Pac  180; 
Knujfke  v.  "do."  (Kan.)  56  Pac.  326;  City  of  Argentine  v. 
Simvfwns,  (Kan.)  52  Pac  424;  Romero  v.  Desmarias,  (N. 
Mex.)  20  Pac  787;  Pincus  v.  Puget  Sound,  (Wash.)  50  Pac 
93;  Huster  v.  Wynn,  (Okla.)  58  Pac  736;  Walker  v.  Gray, 
(Ariz.)  57  Pac  614.) 

Where  the  respondent  simply  proves  the  allegations  of  his 
petition,  the  appellant  cannot  complain  of  surprise.  (Fran- 
cisco V.  Benepe,  (Mont.)  11  Pac  637;  Martin  v.  Hill,  (Utah) 
2  Pac  62;  Rogers  v.  Marshall,  13  Fed.  65.) 

Appellant's  so-called  newly  discovered  evidence  is  nothing 
but  cumulative  evidence  and  impeaching  evidence,  and  he  seeks 
to  impeach  respondent  and  his  wife  on  immaterial  matters; 
courts  do  not  grant  new  trials  on  such  character  of  evidence. 
{State  v.  Brooks,  23  Mont.  146 ;  State  v.  Anderson,  14  Mont 
541 ;  Baxter  v.  Hamilton,  20  Mont.  327 ;  Leyson  v.  Davis,  17 
Mont.  220;  Chalmers  v.  Sheehy,  (Cal.)  64  Pac  709;  Fist  v. 
Fist,  (Colo.)  32  Pac  719;  State  v.  Smith,  (Kan.)  11  Pac 
908 ;  Lee  v.  Bermingham,  18  Pac  219 ;  Denver  Co.  v.  Simpson, 
(Colo.)  41  Pac  499;  Holland  v.  Htiston,  (Mont)  49  Pac 
390.) 
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There  is  ample  and  sufficient  evidence  to  support  the  verdict 
and  the  judp^nent.  To  justify  a  reopening  of  this  case  by  a 
new  trial  on  the  ground  of  newly  discovered  evidence,  such  evi- 
dence m.ust  of  itself  be  sufficient  to  make  it  affirmatively  appear 
probable  that  its  introduction  would  change  the  result.  It  will 
not  be  opened  to  afford  an  op]x>rtunity  to  explore  for  further 
proofs.  {Kuhlman  v.  Burns,  (Cal.)  49  Pac.  585;  Munson  v. 
The  Mayor,  11  Fed.  72;  Rand  v.  Kipp,  (Mont.)  69  Pac.  714; 
Beals  v.  Cone,  (Colo.)  62  Pac.  948;  Huston  v.  Wynn,  (Okla.) 
58  Pac.  736;  Ilotchkiss  v.  Patterson,  (Kan.)  48  Pac.  435; 
Bauntgardjier  v.  Huffman,  (Utah)  34  Pac.  294;  Turner  v. 
Stevens,  (Utah)  30  Pac.  24;  Klopenstitie,  \.  Hayes,  (Utah) 
57  Pac.  712.) 

The  contention  that  appellant  should  have  been  granted  an 
extension  of  time  in  which  to  file  additional  affidavits  is  without 
any  merit.  There  is  not  even  a  charge  of  abuse  of  discretion — 
that  sound  discretion  which  has  all  the  presumptions  in  its  favor 
and  which  will  not  be  interfered  -with  on  appeal,  especially 
where  the  refusal  of  the  court  is  to  grant  a  new  trial  on  the 
grounds  named.  {Oberlander  v.  Fixen  Co.,  129  Cal.  696; 
Rand  v.  Kipp,  (Mont.)  69  Pac.  714;  Spottiswood  v.  Weir,  22 
Pac.  289;  Code  of  Civil  Proc.  Sec.  1173,  1.) 

Appellant's  motion  for  extension  was  not  filed  until  fourteen 
days  after  service  of  the  notice  of  motion  for  new  trial,  whereas 
Section  1173,  1,  Code  of  Civil  Procedure,  requires  same  to  be 
filed  and  served  within  ten  days  after  such  notice,  unless 
granted  further  extension  by  the  <jourt.  Appellant  is  guilty  of 
laches;  he  comes  too  late.  (Ogle  v.  Potter,  24  Mont.  501; 
Sidlivan  v.  Helena,  10  Mont.  134;  Power  v.  Lenoir,  22  Mont. 
169.) 

MK.  COMMISSIONER  POORMAN  prepared  the  follow- 
ing opinion  for  the  court : 

This  action  was  conmienced  in  the  justice  court  to  recover 
the  sum  of  $50  alleged  to  have  been  theretofore  loaned  by  plain- 
tiff to  defendant.    The  defendant  made  general  denial.    Verdict 
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and  judgment  for  plaintiff.  Defendant  api)ealed  to  the  district 
c^jurt,  where  a  trial  again  resulted  in  a  verdict  and  judgment 
for  the  plaintiff.  The  defendant  apjx^als  from  the  judgment 
and  from  the  order  denying  his  motion  for  a  new  trial. 

It  appears  from  the  record  that  the  plaintiff  and  his  wife  had 
l)oen  (employed  by  the  firm  of  Shook  &  Hinchman,  and  had  been 
paid  a  certain  eomi)ensation ;  that  plaintiff  had  borrowed  a  sum 
of  money  from  the  firm,  which  he  had  afterwards  repaid.  Plain- 
tiff claims  also  that  he  had  some  monev,  derived  from'  other 
S4>urces,  at  the  time  he  made  the  alleged  loan  to  defendant. 

1.  At  the  trial  the  defendant  sought  to  show  by  cross- 
examination  of  plaintiff's  wife,  Mrs.  C.  G.  Smith,  that  plain- 
tiff's statement  of  the  amount  of  monev  received  bv  him  for  the 
lalx)r  was  not  true;  that  plaintiff'  had  secured  $50  from  defend- 
ant for  the  purpose  of  sending  witness  to  Chicago ;  that  plaintiff 
at  the  time  had  no  money.  This  o^'idence  was  objected  to  as 
inipro}X»r  cross-examination,  and  the  olgection  was  sustained. 
The  defendant  does  not  claim  that  lie  ever  loaned  the  plaintiff 
anv  monev.  It  is  admitted  bv  defendant  that  the  monev  bor- 
rowed  from  the  firm  by  plaintiff  had  l)eeii  repaid  prior  to  the 
commencement  of  this  action.  There  was  no  dispute  between 
plaintiff  and  defendant  as  to  the  amoimt  received  by  plaintiff 
for  labor  performed  for  Shook  k  Ilinclnnan,  and  the  witness 
had  not  testified  on  direct  examination  as  to  anv  other  monev 
jdaintiff  had  at  any  time.  The  court  did  not  err.  in  sustaining 
this  objection. 

2.  It  is  also  claimed  that  a  new  trial  should  have  been 
granted  on  the  ground  of  surprise  and  newly  discovered  e\i- 
dence  under  Section  1171  of  the  Code  of  Civil  Procedure,  and 
that  an  extension  of  time  should  have  been  given  appellant  in 
which  to  file  additional  affidavits  on  his  motion  for  a  new  trial. 
The  showing  of  surprise  and  newly  discovered  evidence  consists 
in  the  alleged  fact  made  to  ai)pear  that  plaintiff  had  testified  in 
the  justice  court  that  no  one  was  pres^ent  when  this  loan  w^as 
made,  while  in  the  district  court  he  testified  that  his  wife  was 
present ;  and  that  Mrs.  C.  G.  Smith,  after  the  trial,  made  state- 
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ments  to  the  effect  that  she  was  not  present  at  the  time  the  loan 
was  made,  while  in  her  testimony  she  had  stated  that  she  was 
present  at  that  time.  This  newly  discovered  evidence  in  either 
case  is  no  more  than  impeaching  evidence,  and  that  relating  to 
plaintiff  does  not  go  to  his  testimony  regarding  the  loan  itself, 
but  to  the  incidental  fact  as  to  who  was  present  at  that  time. 
At  the  trial  in  the  district  court  the  defendant  knew  of  the  state- 
ments made  by  the  plaintiff  at  the  former  trial,  and  knew  in 
whose  presence  they  were  made,  but  no  continuance  was  asked 
for,  and  apparently  no  effort  then  made  to  secure  the  evidence. 
The  trial  proceeded  without  any  objection,  and  defendant  testi- 
fied on  this  very  point.  This  impeaching  evidence  as  to  plain- 
tiff then  became  cumulative.  The  defendant  should  have  made 
some  effort,  when  it  first  became  known  to  him  that  this  im- 
peaching evidence  was  necessary,  to  have  secured  a  continuance 
or  permission  to  have  these  witnesses  called.  Objection  after 
verdict,  in  such  cases,  comes  too  late.  (Heath  v.  Scott,  65  Cal. 
648,  4  Pac.  557;  Knuffke  v.  Knujfke,  8  Kan.  App.  857,  56 
Pae-  326;  Pincxis  v.  Puget  S.  B.  Co.,  18  Wash.  108,  50  Pac. 
930;  Walker  Y,  Gray,  (Ariz.)  57  Pac.  614;  Huster  v.  Wynn, 
8  Okl.  569,  58  Pac  736;  Lee  Clark  A.  H.  Co.  v.  Yankee,  9 
Colo.  x\pp.  443,  48  Pac.  1050 ;  Rand  v.  Kipp,  27  Mont.  138, 
69  Pac.  714;  Romero  v.  Desmarais,  4  N.  Mex.  367,  20  Pac. 
787.) 

3.  The  defendant  filed  an  affidavit  in  support  of  his  motion 
for  a  new  trial,  but  made  no  reference  whatsoever  to  this  newly 
discovered  impeaching  evidence  as  to  the  witness  Mrs.  C.  G. 
Smith,  nor  did  defendant  offer  any  affidavits  of  the  witnesses 
by  whom  he  exepected  to  make  the  proof,  nor  give  any  reasons 
why  he  did  not  make  reference  thereto  or  submit  the  a'ffidavits, 
though  it  is  stated  in  the  affidavit  of  defendant's  attorney  that 
he  knew  the  names  of  some  of  those  witnesses.  (Elliatt  et  al. 
V.  Martm  et  al.,  27  Mont.  519,  71  Pac.  756.) 

It  is  fundamental  that  the  moving  party  must  show  by  his 
own  affidavit  that  the  new  evidence  was  not  known  to  him  at 
the  time  of  the  trial.    Upon  that  question  the  affidavits  of  other 
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persons  are  not,  as  a  general  rule,  sufficient.  (1  Spelling,  New 
Trial  &  App.  Prae,  par.  207,  and  cases  cited ;  Hayne,  New  Trial 
&  App^  par.  92 ;  Arnold  v.  Skaggs,  35  Cal.  684.) 

It  is  a  general  rule  that,  before  a  new  trial  will  be  granted 
on  the  ground  of  newly  discovered  evidence,  cumulative  or  im- 
peaching, it  must  be  made  to  appear  affirmatively  thaj  the  new 
evidence  would  probably  be  sufficient  to  change  the  verdict  and 
produce  a  different  result  (Hayne,  New  Trial,  par.  90 ;  Hus- 
ter  V.  Wynn,  supra,;  Leyson  v.  Davis,  17  Mont.  220,  42  Pac 
755,  31  L.  R  A.  429 ;  Springer  v.  Schultz,  105  111.  App.  544 ; 
Francisco  v.  Benepe,  6  Mont.  243,  11  Pac.  637.  See,  also, 
Baxter  V.  Hamilton,  20  Mont.  327,  51  Pac.  265;  State  v. 
Broolcs,  23  Mont.  147,  57  Pac  1038.) 

Statutes  similar  to  Section  1171  of  our  Code  of  Civil  Pro- 
cedure have  been  so  construed.  {Oherlander  v.  Fixen  &  Co., 
129  Cal.  690,  62  Pac  254.) 

"The  additional  evidence  to  afford  opportimity  for  the  intro- 
duction of  whidi  a  new  trial  is  sought,  must  be  newly  dia- 
covered,  by  which  expression  is  meant  that  it  must  have  been 
discovered  since  the  trial.  If  discovered  before  or  at  the  trial, 
and  no  continuance  of  the  trial  was  applied  for,  an.  answer  to 
the  motion  that  no  diligence  is  shown  will  be  sufficient  to  defeat 
it,  no  matter  what  else  may  be  shown."  (1  Spelling,  New  Trial, 
supra;  Curran  v.  A.  H.  Stamge  Co.,  98  Wis.  598,  74  N.  W. 
377.) 

It  appears  from  the  record  that  nine  affidavits  relative  to  the 
alleged  statements  made  by  plaintiff  at  the  former  trial  were 
read  and  used  in  support  of  the  nw)tion  for  a  new  trial,  and  the 
court  did  not  err  in  refusing  to  extend  the  time  in  order  to  en- 
able the  defendant  to  secure  additional  affidavits  on  tliat  point, 
even  if  the  application  for  such  extension  had  been  made  within 
the  time  required  by  Section  1173,  Code  of  Civil  Procedure, 
as  that  section  is  construed  in  Wright  v.  Mathews,  28  Mont. 
442,  72  Pac  820,  and  State  ex  rel.  Stromberg-Mvllins  Co.  v. 
Second  Judicial  District  Court,  28  Mont  123,  72  Pac  412. 
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We  find  no  material  error  in  this  ease,  and  recommend  that 
the  judgment  and  order  ap])ealed  from  he  aliirmed. 

Per  C'uriam. — For  the  reasons  stated  in  the  foregoing  opin- 
ion, the  judgment  and  order  are  affirmed. 


BOKDEAUX,   Kksi>(>ndext,    v.   BORDEAUX,   AppEELAxr. 

(No.    1,787.) 
31    6121  (Submitted  February  9.  1904.     Decided  February  26.  19U4.) 

Divorce — Dei>eriion — Adultery  —  Condonation — Suit  Money — 
Allowance — Abuse  of  Discretion — Uecrlininaiion — Trial  by 
Court — Issues — Findings — Appeal — Implied  Findings. 

1.  Where,  in  an  action  for  divorce,  plaintiff  alleged  that  his  wife  had  been 
Ruilty  of  desertion  and  adultery,  which  she  denied,  and,  on  her  application 
for  suit  money  and  attorney  s  fees,  it  appeared  that  plaintiff  had  property 
of  the  value  of  .'?69.rHiO.  and  it  was  uncontradicted  that  a  much  larger  sum 
than  $'J00  was  necessary  to  enable  defendant  to  properly  prepare  her  de- 
fense, together  with  her  cause  of  action  for  a  divorce  on  the  ground  of 
desertion  and  extreme  cruelly,  alleged  in  a  cros.s-bill,  an  order  denying 
defendant's  application  for  attorney's  fees,  and  allowing  only  $200  for  suit 
money,  was  an  abuse  of  discretion. 

2.  Where,  in  a  suit  for  divorce  on  the  ground  of  adultery,  plaintiff's  wife,  by 
way  of  recrimination,  alleged  crueltj'  and  desertion  on  the  part  of  plaintiff, 
which  he  denied  by  replication,  and  the  jury  specifically  found  against  de- 
fendant on  all  the  issues  in  the  case,  but  the  court  adopted  only  certain 
findings  returned  by  the  Jury — all  of  which  related  to  the  adultery  of  de- 
fendant, and.  of  its  own  motion,  set  aside  and  refused  to  adopt  all  tlie 
further  findings,  and  granted  plaintiff  a  divorce,  without  making  any  ex- 
press findings  on  the  issues  raised  by  defendant's  answer, — the  Judgment, 
on  api)eal,  will  be  reversed  as  not  supported  by  the  findings,  notwithstand- 
ing the  prevalence  of  the  doctrine  of  implied  findings. 

3.  Held,  in  an  action  for  divorce  on  the  ground  of  a  wife's  adultery,  that  where 
plaintiff's  witne.*!ses  informed  him  of  such  adultery  within  two  or  three  days 
after  its  occurrence,  on  December  2.3.  1S97.  and.  notwithstanding  such 
knowledge,  he  continued  to  live  with  def*»ndant  as  his  wife  until  January 
2.'^,  1S08.  occupying  the  same  room  with  her,  in  which  there  was  but  one 
bed.  etc..  he  thereby  condoned  her  offense,  and  was  not  entitled  to  a  divorce 
by  reason  thereof. 

J/y//rY//  fnnn   District  Court,  ^'^ilrer  Bow  County;  William 
Clancy,  Judge, 
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Action  by  John  E.  Bordeaux  against  Ella  F.  Bordeaux. 
From  a  judgment  in  favor  of  plaintiff,  and  from  an  order  over- 
ruling a  motion  for  a  new  trial,  defendant  appeals.     Reversed. 

Mr.  Jesse  B.  Roote,  Mr.  William  A.  Clark,  Jr.,  and  Mr.  John 
J.  McHatton,  for  Appellant. 

Mr.  B.  S.  Thresher,  Messrs.  Stapleton  &  Stapleton,  and  Mr. 
Peter  Breen,  for  Respondent. 

As  to  the  contention  of  the  appellant,  that  the  trial  court 
erred  in  not  making  a  special  finding  of  fact  as  to  all  tlie  allega- 
tions of  the  appellant's  cross-bill,  it  is  only  necessary  that  we 
look  for  a  minute  into  the  record.  Beginning  with  line  10  of 
page  711  of  the  record  and  running  to  line  10  of  page  712  we 
find  motions  were  made  by  both  parties  as  to  the  findings,  but 
nowhere  do  we  find  the  motion,  nor  at  any  place  in  the  state- 
ment or  bill  of  exceptions  do  we  find  what  findings  were  re- 
quested by  the  defendant  and  appellant.  We  simply  find  in  the 
statement  and  bill  of  exceptions  the  findings  adopted,  but  no 
request  for  findings,  nor  any  rejected  findings  are  to  be  found 
thereip.  At  line  3  of  page  712  of  the  record  we  find  the  court 
using  this  language  in  connection  with  the  adoption  of  findings, 
"and  the  court  rejects  the  finding  of  cruelty  of  plaintiff  to  de- 
fendant and  further  adopts  the  general  verdict  of  the  jury  for 
plaintiff  and  against  the  defendant."  From  this  it  would  ap- 
jiear  that  a  finding  based  u|)on  the  defendant's  charge  of  cruelty 
was  by  the  court  rejected  or  found  against  the  said  defendant, 
but  this  court  is  left  to  speculate  as  to  what  such  finding  was. 
Xor  does  it  appear  at  any  place  in  the  statement  or  bill  of  ex- 
ceptions that  the  defendant  requested  a  single  finding  upon  any 
particular  issue  of  fact.  Sections  1114  and  1115,  Code  of  Civil 
Procedure,  definitely  state  the  procedure  to  be  followed  in  order 
to  have  a  question  of  this  kind  reviewed  by  this  court,  and  the 
mere  fact  that  there  apj^ars  to  have  been  filed  with  the  clerk 
of  the  trial  court  at  some  time  a  request  for  special  findings  by 
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the  jury,  and  that  the  same  has  by  said  clerk  been  certified  to* 
this  court  is  by  no  means  a  compliance  with  the  provisions  of 
the  above  sections.  Xor  can  such  be  considered  as  part  of  the 
judgment  roll.  Section  1196,  Code  of  Civil  Procedure,  gives 
the  matters  to  constitute  a  judgment  roll,  and  requests  for  find- 
ings are  not  mentioned.  Besides  this  court  has  decided  tliat 
such  questions  can  only  be  considered  when  brought  up  in  bill 
of  exceptions  or  statement.  (Galliglier  v.  Conielnts,  23  Mont. 
27;  Yellowstone  Nafl  Bank  v.  Oagnon,  25  Mont.  271.)  In 
the  absence  of  a  compliance  with  the  requirements  of  the  sec- 
tions referred  to,  the  presumption  obtains  that  the  court  im- 
pliedly found  for  the  prevailing  party  upon  the  issues  of  fact 
not  covered  by  the  express  findings.  Unless  the  party  seeking 
a  reversal  has  followed  the  course  prescribed  by  Sections  1114 
and  1115,  the  express  findings  are  supplemented  by  implied 
findings.     (Yellowstone  Nat'l  Bank  v.  Oagn^n,  supra.) 

MK.  COMMISSIONER  CLAYBERG  prepared  the  follow- 
ing opinion  for  the  court : 

Appeal  from  judgment  and  order  overruling  motion  for  new 
trial. 

The  action  was  commenced  by  John  R.  Bordeaux,  as  plaintiff, 
against  Ella  F.  Bordeaux,  as  defendant,  for  a  divorce  on  the 
groimd  of  desertion,  by  filing  a  complaint  on  January  26,  1899. 
Defendant  answered,  denying  all  the  material  allegations,  and, 
by  way  of  "recrimination,  defense,  counterclaim  and  cross- 
complaint,"  set  forth  a  claim  for  a  divorce  on  the  ground  of 
desertion  and  extreme  cruelty.  To  this  answer  plaintiff  filed  a 
replication  denying  all  the  material  affirmative  allegations.  On 
February  25,  1899,  plaintiff  filed  an  amended  complaint,  in 
which  was  set  forth  desertion  as  one  cause  of  action,  and,  as 
another,  several  specific,  and  many  general,  acts  of  adultery 
on  the  part  of  the  defendant.  Further  reference  to  this  "first 
amended  complaint  is  immaterial,  because  it  was  again  amended 
as  hereinafter  set  forth. 


30  Mont.]  Bordeaux  v.  Bordeaux.  39 

Defendant  filed  a  demurrer  to  this  amended  complaint,  which 
was  sustained  by  "consent,"  and  ten  dajs  allowed  to  file  a  fur- 
ther amended  complaint. 

On  March  3,  1899,  a  second  amended  complaint  was  filed, 
which  consisted  of  two  causes  of  action :  First,  desertion ;  and, 
second,  adultery.  The  specific  adulterous  acts  set  forth  were 
that  the  defendant  committed  adultery  with  an  unknown  per- 
son on  the  1st  day  of  September,  1891,  in  the  "Old  Owsley 
Building;"  also  with  Lyman  A.  Sisley  on  the  23d  day  of  Sep- 
tember, 1897,  "at  a  house  on  the  west  side  of  Missoula  Gulch, 
which  was  then  in  an  unfinished  condition,  and  is  now  num- 
bered 825  West  Broadway  street,  in  Butte  City;"  also  with 
Lyman  A.  Sisley  on  the  2d  day  of  October,  1897,  "on  the  west 
side  of  Missoula  GKilch,  in  a  new  building,  which  was  then  in 
an  unfinished  condition,  and  is  now  numbered  825  West  Park 
street,  Butte  City;"  also  with  Lyman  A.  Sisley  dur- 
ing the  month  of  August,  1897,  "in  a  lodging  house 
on  tlie  east  side  of  Main  street,  in  Butte  City,  *  *  *  known 
as  and  called  the  'Red  Boot  Lodging  House' ;"  also  on  the  30th 
day  of  Xovember,  1896,  with  Lyman  A.  Sisley,  "in  room  num- 
ber 27  in  what  was  then,  and  is  now,  known  as  the  'Weyerhorst 
Block' ;"  also  with  Lyman  A.  Sisley  on  or  about  the  25th  day  of 
Xovember,  1897,  at  plaintiff's  residence.  This  complaint  con- 
tains some  five  or  six  other  all^ations,  charging  adultery  gen- 
erally, at  different  times  and  places,  and  with  Lyman  A.  Sisley, 
or  persons  unknown. 

Defendant  demurred  to  this  second  amended  complaint.  This 
demurrer  was  overruled.  Defendant  then  filed  her  answer, 
denying  each  and  every  material  allegation  of  the  complaint, 
and  alleging,  "by  way  of  recrimination,  defense,  coimterclaim 
and  crossbill,"  as  a  ground  for  divorce,  first,  the  desertion  of 
the  defendant ;  second,  his  extreme  cruelty.  To  the  affirmative 
matter  set  forth  in  this  answer,  plaintiff  filed  a  replication  de- 
nying all  the  material  allegations  thereof.  Upon  these  plead- 
ings the  cause  came  on  for  trial  on  the  IGtli  day  of  August,  1901, 
before  the  court  and  a  jury. 
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1.  Suit  Money  and  Attorney's  Fees.  The  first  error  ur^e'l 
is  based  upon  the  action  of  the  court  in  entering  the  order  of 
August  iTth  on  the  hearing  of  defendant's  application  for  at- 
torney's fees  and  suit  money.  This  application  was  filed  on 
August  r)th.  The  court  made  an  order,  returnable  August  lOth, 
requiring  plaintiff  to  show  cause  why  the  application  should  not 
be  granted.  On  this  return  day  the  court  refused  to  hear  the 
application,  for  the  reason  that  the  proper  notice  had  not  lx?en 
entered  in  the  motion  book.  On  August  17th,  the  time  the  order 
was  granted,  the  trial  was  proceeding.  The  court  refused  to 
consider  the  application  as  to  attorney's  fees,  and  refused  to 
gi'ant  plaintiif  any  greater  sum  than  $200  for  suit  money.  By 
the  uncontradicted  showing  made  upon  this  application,  a  much 
larger  sum  than  $200  appeared  to  be  necessary  to  enable  the 
defendant  to  proix>rly  prepare  and  present  to  the  court  her 
defense,  and  her  own  cause  of  action  against  the  plaintiff,  as 
alleged  in  her  answer.  The  $200  was  allowed  by  the  court  '^to 
pay  Avitness  fees  for  witnesses  who  might  attend  ujyon  tlie  trial 
in  behalf  of  the  defendant,"  and  nothing  was  allowed  to  pay  the 
other  necessary  exix?nses  of  properly  preparing  her  case  for  trial, 
and  presenting  the  same.  Tlie  court  refused  to  consider  the 
application  as  to  attoiiiey's  fees  ''until  after  tlie  case  had  l>een 
tried  and  determined." 

We  are  of  the  opinion  that  the  court  abused  the  discretion 
vested  in  it,  in  refusing  to  make  a  larger  allowance  for  ^'suit 
money,"  and  in  refusing  to  consider  the  application  as  to  attor- 
ney's fees.  As  said  by  the  Supreme  Court  of  California  in  the 
case  of  fSharon  v.  Sharon,  75  Cal.  1,  48,  16  Pac.  345,  300: 
**The  discretion  of  the  court  is  a  legal  discretion,  to  be  reason- 
ably exercised.  'Abuse  of  discretion'  in  making  such  orders 
does  not  necessarily  imply  a  A\411ful  abuse  or  intentional  wrong. 
In  legal  sense,  discretion  is  abused  whenever,  in  its  exercise,  a 
court  exceeds  the  ]X)int  of  reason,  all  the  circumstances  before 
it  Ijeing  considered.'' 

The  defendant  stood  accused  of  various  acts  of  adulterv — 
one  of  the  most  heinous  offenses  that  could  l>e  charged  against 
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any  woman  of  respectability.  The  dates  of  the  offenses  charged 
were,  for  the  most  part,  some  years  prior  to  the  trial  of  the  suit. 
It  was  important,  therefore,  that  the  defendant  investigate  the 
facts  in  connection  vdth  these  charges,  ascertain  the  witnesses 
in  her  behalf,  and  generally  to  so  prepare  her  case  as  to  meet 
the  diarges  made  in  the  complaint,  and  prepare  her  case  against 
the  plaintiff  for  trial.  From  her  showing,  which,  as  said  l)e- 
fore,  was  uncontradicted,  it  ap]>eared  that  she  was  without  funds 
of  any  kind ;  and  the  court  had  already  found,  upon  a  former 
application  for  alimony,  expenses,  etc.,  that  the  plaintiff  was 
possessed  of  property  exceeding  in  value  the  smn  of  $69,000. 
This  order  of  the  court  was  introduced  as  a  part  of  plaintiff's 
showing  on  this  application. 

We  are  therefore  satisfied  that  the  allowance  made  was  so 
grossly  inadequate,  under  all  the  circumstances,  that  it  was,  in 
effect,  a  denial  to  her  of  the  funds  necessary  to  be  ex])ended  in 
the  proper  preparation  and  presentation  of  her  case  to  the  court. 

2.  Recrimination.  The  comi)laint,  as  above  stated,  charged 
the  defendant  with  two  statutory  grounds  of  divurce,  viz.,  de- 
sertion and  adultery.  The  answer  denied  the  allegations  of  the 
c<nnplaint,  and  sot  up,  ^*l>y  way  <^f  recrimination,"  that  the 
plaintiff  was  gniilty  of  extreme  cruelty  and  desertion — two  other 
statutory-  grounds  of  divorce.  Tlie  ])laintiff  filed  a  replication 
to  this  answer,  thus  raising  issues  upon  its  allegations.  Plain- 
tiff's cause  of  action  on  the  ground  of  desertion  was  abandoned 
at  tlie  trial,  but  all  the  other  issues  were  tried.  The  lurv,  in 
reply  to  requests  for  special  findings  submitted  by  tlie  defend- 
ant, answered  that  the  defendant  did  commit  adulterv,  that  the 
plaintiff  was  not  guilty  of  extreme  cruelty,  and  that  he  did  not 
desert  the  defendant.  In  rejdy  to  special  findings  submitted  by 
plaintiff,  the  jury  found  that  defendant  did  conmiit  some  of 
the  offenses  of  adulters-  charged.  After  the  jury  had  rendered 
their  verdict,  written  application  was  made  to  the  court  by 
plaintiff  to  adopt  the  findings  of  the  jury,  and  by  the  defendant 
to  disregard  the  findings  returned  against  her,  and  to  make 
other  and  further  findings.    The  court  adopted  findings  1,  2,  3, 
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4,  5  and  7  returned  in  favor  of  plaintiff,  all  of  which  related 
to  the  adultery  of  defendant,  and,  at  his  request^  made  a  further 
finding  to  the  effect  that  plaintiff  had  been  a  resident  of  the 
state  of  Montana  for  five  years  last  past.  The  court  then,  of  its 
own  motion,  set  aside  and  refused  to  adopt  all  the  further  find- 
ings of  the  jury. 

Section  160  of  the  Civil  Code  provides  that  divorce  must  be 
denied  upon  a  showing  of  recrimination. 

Section  170  of  the  Civil  Code  defines  '^recrimination"  as  "a 
showing  by  the  defendant  of  any  cause  of  divorce  against  the 
plaintiff.  ""^ 

By  Section  132  of  the  Civil  Code,  extreme  cruelty  and  deser- 
tion are  grounds  of  divorce. 

As  above  stated,  the  answer  set  forth,  '*by  way  of  recrimina- 
tion," these  two  grounds  of  divorce  as  against  the  plaintiff.  The 
jury  found  specially  against  defendant  on  both  grounds.  The 
court  set  aside  these  findings,  and  denied  defendant's  applica- 
tion to  mate  findings  on  the  other  issues  in  the  case.  The  con- 
clusion resulting  from  this  action  of  the  court  is  apparent,  viz., 
that  no  findings  were  made  upon  the  recriminatory  allegations 
in  the  answer.  In  such  case  the  judgment  cannot  be  maintained. 
These  issues  were  material,  and  the  findings  must  cover  all 
matters  at  issue  made  by  the  pleadings.  (Cassidy  v.  Cassidy, 
63  Cal.  352.) 

The  above  cited  case  is  peculiarly  in  point.  The  action  was 
by  the  husband  for  divorce.  The  wife  denied  the  allegations  of 
the  complaint,  and  set  up  the  defense  of  extreme  cruelty.  The 
court  found  that  all  the  material  allegations  of  plaintiff's  com- 
plaint were  true,  and  rendered  judgment  for  the  husband.  Xo 
finding  was  made  by  the  court  u^wn  the  issues  tendered  by  the 
wife  as  to  cruelty.  The  court  say :  "It  is  well  settled  in-  this 
state  that  the  findings  must  respond  to  all  the  material  issues 
made  by  the  pleadings;"  (citing  Swift  v.  Canavan,  52  Cal.  417 ; 
Billings  v.  Everett,  52  Cal.  661 ;  Phipps  v.  Harlan,  53  Cal.  87.) 
That  court  held  that  the  defendant  may  allege  and  .prove  facts 
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constituting  cause  of  divorce  against  plaintiff  in  bar  of  the 
plaintiff's  cause  of  action,  and  the  averment  of  the  facts  consti- 
tuting such  recriminatory  defense,  and  the  denial  thereof  by 
plaintiff,  create  a  material  issue,  upon  which  the  court  must 
find. 

If  these  issues  had  been  found  in  favor  of  defendant,  plain- 
tiff would  not  have  been  entitled  to  a  divorce.  (Nagel  v.  Nagel, 
12  Mo.  53;  Church  v.  Church,  16  R  I.  667,  19  Atl.  244,  7  L. 
R.  A.  385 ;  Riiet  v.  Rihet  39  Ala,  348 ;  Pease  v.  Pease,  72  Wis. 
136,  39  X.  W.  133;  Reading  v.  Reading,  (N.  J.  Ch.)  5  Atl. 
721;  Corimit  v.  Comnt  10  Cal.  249,  70  Am.  Dec.  717;  Estill 
V.  Irvine,  10  Mont.  509,  26  Pac.  1005.) 

We  are  aware  that  the  doctrine  of  implied  findings  prevails 
in  this  state,  but  such  doctrine  cannot  apply  to  this  case.  The 
jury  made  special  findings  upon  the  issues  raised  by  defendant's 
answer,  and  the  court  below  set  them  aside  on  its  own  motion. 

If  any  findings  upon  these  issues  are  to  be  implied  from  the 
above  stated  facts,  such  findings  would  be  contrary  to  those  of 
the  jury  and  in  favor  of  the  defendant,  thus  defeating  the  judg- 
ment for  plaintiff. 

Therefore,  we  must  conclude  that  the  judgment  must  be  re- 
versed on  this  ground. 

3.  Condonation.  Section  160  of  the  Civil  Code  provides 
that  a  divorce  must  be  denied  upon  a  showing  of  condonation. 

Section  163  of  the  same  Code  defines  condonation  as  being 
*^the  conditional  forgiveness  of  a  matrimonial  offense  consti- 
tuting a  cause  of  divorce." 

Section  164  provides:  "The  following  requirements  are  nec- 
essary to  condonation:  (1)  A  knowledge  on  the  pai*t  of  the 
injured  party  of  the  facts  constituting  the  cause  of  divorce. 
(2)  Reconciliation  and  remission  of  the  offense  by  the  injured 
party.  (3)  Restoration  of  the  offending  party  to  all  marital 
rights." 

The  verdict  of  the  jury  in  this  case  finds  the  defendant  guilty 
of  adultery  on  the  23d  day  of  December,  1897,  and  at  other 
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dates  prior  thereto.  The  witnesses  who  testified  to  the  adulter- 
ous act  of  December  2»3,  1S97,  testify  that  within  two  or  three 
days  after  the  occurrence  of  this  act  they  informed  plaintiff, 
who  admits  that  he  received  such  information.  That  he  must 
have  believed  it  is  sufficiently  evidenced  by  the  fact  that  he 
called  the  same  persons,  as  his  witnesses  upon  the  trial,  to  make 
proof  of  the  allegations  of  the  complaint.  Yet  he  continued  to 
live  with  the  defendant  until  the  26th  dav  of  January,  1808, 
and  occupied  the  same  room  with  her,  in  which  there  was  only 
one  bed.  He  denies  that  he  cohabited  with  his  Avife  after  the 
receipt  of  this  information ;  but  she,  on  the  otlier  hand,  testifies 
that  they  did  live  together,  and  occupied  the  same  room  and  bed. 
Another  witness  testified  that  he  spent  two  nights  at  plaintiff's 
house,  and  during  those  two  nights  the  plaintiff  and  defendant 
occupied  the  same  room  and  bed.  All  the  offenses  found  by  the 
jury  against  the  defendant  occurred  long  prior  to  the  time  of 
the  actual  separation,  and  the  record  discloses  that  the  plaintiff 
had  full  knowledge  of  the  existence  of  the  facts  to  which  the 
witnesses  would  testify,  and,  with  that  knowledge,  cohabited 
.   with  the  drfendant  until  the  26th  day  of  January,  1898. 

Under  these  circumstances,  and  under  the  authorities,  it  is 
very  clear  that  the  plaintiff  condoned  the  offenses  of  adultery 
which  he  had  charged  in  his  complaint,  and  therefore  was  not 
entitled  to  a  decree  of  divorce.  (Marsh  v.  Marsh,  13  X.  J.  Eq.. 
281;  Dclliher  v.  DcUiher,  0  Conn.  233;  Turnbull  v.  TurnhuU, 
23  Ark.  615;  Home  v.  Home,  72  X.  C.  530;  Fanner  v.  Far- 
mer, 86  Ala.  322,  5  South.  434;  Phillips  v.  Phillips,  91  Ga. 
551,  17  S.  E.  633;  Todd  v.  Todd,  (X.  J.  Ch.)  37  Atl.  766; 
Tilton  v.  Tilton,  16  Ivy.  Law  Rep.  538,  29  S.  W.  290.) 

In  Marsh  v.  Marsh,  supra,  it  is  said:  '^Condonation  may  be 
implied  if  the  husband,  after  reasonable  knowledge  of  the  in- 
fidelity of  his  wife,  continues  to  admit  her  as  the  partner  of 
his  bed.  Poynter  on  Mar.  &  Div.  232.  *  *  *  Reasonable 
knowledge  may  be  said  to  have  been  had  when  information  of 
a  fact  is  given  by  credible  }:)ersons,  speaking  of  their  own  knowl- 
edge, particularly  if  the  same  facts  be  afterwards  proved,  and 
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they  become  instriimeutal  in  the  proof.    Poynter  on  Mar.  &  Div. 
232 ;  Dohhyn  v.  Dohhyn,  Ibid.  233,  note  'z.'  " 

The  adultery  charged  in  the  complaint  in  the  foregoing  ac- 
tion was  alleged  to  have  been  committed  from  March  to  »Tuly, 
1857,  and  the  act  more  especially  relied  upon  was  charged  to 
have  occurred  the  23d  day  of  March,  1857.  The*plaintiff  was 
told  all  about  this  prior  to  July  4,  1857,  by  a  witness  whom  he 
afterward  put  on  the  stand  to  prove  it,  and  suit  was  commenced 
January  C,  1858,  and,  during  all  \he  time  between  receiving 
knowledge  of  the  act  and  commencing  the  suit,  plaintiff  con- 
tinued to  cohabit  ^vith  his  wife  as  if  notliing  had  occurred. 
They  lived  in  the  same  room  in  a  boarding  house.  The  court, 
in  regard  to  these  facts,  uses  the  following  language:  **Tt  aj)- 
pears,  then,  as  early  as  July  4,  1857,  the  })etitioner  had  not  only 
probable  knowledge,  but,  if  his  witness  is  truthful,  certain  in- 
formation, of  his  wife's  guilt.  He  had  the  very  information 
from  the  lips  of  the  same  witness  upon  which  he  asks  this  court 
to  pronounce  his  wife  guilty.  He,  at  least,  must  lx>  presumed 
to  have  deemed  the  witness  credible  (for  he  has  placed  her  on 
the  stand),  to  sustain  his  case." 

In  Turnhidl  v.  TurnhuU,  supra,  the  court  say:  *'He  had  the 
right  to  forgive  her  or  not,  as  he  saw  iit,  but,  having  once  for- 
given, it  is  not  his  privilege  to  retract  his  pardon,  to  subserve 
the  purposes  of  his  passion,  his  caprice,  or  his  interest.  He  has 
passed  an  act  of  oblivion  which  heals  all,  and,  in  the  eyes  of  the 
law,  for  all  time  to  come." 

In  Home  v.  Home,  supra,  the  Supreme  Ccmrt  of  Xorth  Caro- 
lina uses  the  following  vigorous  language:  **A  husband  who 
admits  his  wife  to  conjugal  embraces  after  he  knows  that  she 
has  conunitted  adulterv  is  looked  on  as  a  di^ii^l•aced  man.  'a 
cuckold,  a  beast  with  horns,'  " 

In  Todd  v.  Todd,  snpra,  the  court  uses  the  following  lan- 
guage: "If  a  man — a  stranger — and  a  woman  had  occupied 
the  same  room  and  the  same  bed  for  a  whole  nidit,  would  anv 
"(•urt  accept  his  statement  that  he  did  not  take  off  his  clothes 
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as  a  refutation  of  the  natural  inference  which  would  be  drawn 
that  the  transactions  between  those  people  were  such  as  would 
justify  a  belief  in  a  connubial,  or  at  least  a  copulative  relation  ? 
But  when  this  husband  got  into  bed  with  that  wife  he  got  into 
bed  with  a  woman  whose  person  he  had  enjoyed.  He  felt  en- 
tirely free  to  make  any  approaches  to  her  that  he  might  like, 
and  obviously  he  was  not  repelled  by  the  knowledge  of  her 
^VTongdoing,  else  he  would  not  have  been  there  at  all ;  so  that  he 
must  be  presumed  to  be  a  pferson  who  came  to  that  degree  of  in- 
timate relation  with  that  woman  on  that  occasion,  not  deterred 
by  liis  knowledge  of  her  previous  unfaithfulness,  else  it  is  im- 
possible to  believe  that  he  would  have  been  in  such  a  place  with 
her.  *  *  *  ^  manly  character  would  in  all  probability 
never  have  been  found  in  the  same  house  mth  the  woman  who 
had  committed  such  an  offense,  save  to  denounce  her;  but  this 
man  was  able  to  occupy  not  only  the  samiC  house,  but  the  same 
room  and  the  same  bed,  ^vith  his  unfaithful  wife." 

In  Tilton  v.  Tilton,  supra,  Chief  Justice  Pryor  says:  ^^The 
judgment  in  this  case  against  her,  establishing  a  want  of 
chastity,  has  taken  from  her  a  hitherto  pure  and  spotless  char- 
acter, that  took  her,  as  a  welcome  guest,  to  her  neighbors,  tliat 
she  might  ply  her  needle  from  day  to  day,  and  enjoy  the  asso- 
ciations of  the  best  and  purest  women  of  the  village.  The  facts 
of  this  record  show  this  proceeding  by  the  husband  to  be  a  mer- 
ciless assault  u{X)n  women  and  virtue,  and  brand  the  appellant 
with  infamy  and  disgrace,  when  it  is  apparent,  even  if  the  wife 
was  guilty,  that  the  husband  sustained  his  relations  wdth  her 
\d\h  a  full  knowledge  of  what  he  claims  to  be  the  facts  evidenc- 
ing her  guilt,  and  therefore  the  chancellor  should  have  dismissed 
his  petition." 

We  cannot  refrain  from  saying  that  the  record  discloses  in 
many  instances  a  most  reckless  disregard  for  the  truth  on  the 
part  of  some  of  plaintiff's  witnesses,  and  also  a  character  to 
some  of  plaintiff's  witnesses  which  is  not  enviable,  to  say  the 
least. 
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We  have  directly  considered  only  three  important  errors  upon 
which  the  case  must  be  reversed.  There  are  over  100  errors 
assigned  in  the  brief  of  appellant,  and,  after  an  examination  of 
all  these  errors  and  the  record,  we  are  of  the  opinion  that  a  great 
majority  of  them  are  such  that  if  considered  would  be  sufficieni 
to  reverse  the  judgment  and  order  appealed  from,  but  inasmuch 
as  they  all  pertain,  either  to  the  introduction  or  rejection  of 
testimony,  or  matters  of  mere  practice  which  may  be  avoided 
on  another  trial,  and  as  the  judgment  and  order  must  be  re- 
versed and  a  new  trial  granted,  we  do  not  deem  it  necessary  to 
further  refer  to  these  various  errors. 

We  advise  that  the  judgment  and  order  appealed  from  be 
reversed,  and  the  case  remanded  for  a  new  trial. 

Per  Curiam. — ^For  the  reasons  stated  in  the  foregoing  opin- 
ion, the  judgment  and  order  appealed  from  are  reversed,  and 
the  cause  remanded. 

Rehearing  granted  April  4,  19t)4. 
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1.  Supreme  Court  Rule  X,  Subdivision  3,  does  not  require  appellant  to  set 
out  in  his  brief  the  reasons  why  he  claims  that  the  decision  objected  to  is 
erroneous,  and  hence  a  specification  that  the  court  erred  in  sustaining  de- 
fendant's motion  for  a  nonsuit  is  sufficient  without  further  statement. 

2.  A  bill  of  exceptions  need  not  contain  a  specification  of  errors  of  law  relied 
upon. 

3.  Code  of  Civil  Procedure,  Section  1173,  Subdivision  3,  refers  exclusively  to 
a  statement  of  the  case,  and  has  no  reference  to  bills  of  exception. 

4.  Where  plaintiff  saved  his  exception  to  a  ruling  granting  defendant's  motion 
for  a  nonsuit,  and  settled  his  bill  of  exceptions  containing  the  testimony 
and  exception  to  the  ruling  of  the  court,  such  exception  is  all  that  is  re- 
quired to  be  shown  by  the  bill  in  order  to  save  plaintiff's  right  to  urge  that 
the  court's  ruling  in  granting  the  nonsuit  was  erroneous. 

6.     The  question  presented  on  a  motion  for  a  nonsuit  is  one  of  law. 

t,  A  nonsuit  should  be  granted  only  when  the  facts  are  undisputed  and  such 
that  "all  reasonable  men  must  draw  the  same  conclusions  from  them." 

T.  While.  In  an  action  for  Injuries  to  a  servant,  the  burden  is  on  the  plaintiff 
to  prove  that  defendant  was  negligent,  and  that  the  injury  complained  of 
was  the  direct  or  proximate  result  of  the  negligence  alleged,  the  burden  is 
on  the  defendant  to  show  that  plaintiff  was  guilty  of  such  contributory 
negligence  as  would  prevent  his  recovery,  or  that  plaintiff  assumed  the  risk 
of  the  employment. 

8.  Though  the  burden  Is  on  the  master,  in  an  action  for  injuries  to  his  ser- 
vant, to  prove  contributory  negligence  or  assumption  of  risk,  if  the  exist- 
ence of  such  defense  Is  disclosed  by  plaintiff's  witnesses,  defendant  Is  en- 
titled to  the  same  advantage  thereof  as  though  proven  on  his  part. 

9.  In  an  action  for  injuries  to  a  servant,  alleged  to  have  resulted  from  the 
master's  failure  to  provide  a  safe  place  for  plaintiff  to  work,  evidence  re- 
viewed, and  field  not  to  Justify  a  nonsuit  on  the  ground  that  it  conclusively 
showed  plaintiff  to  have  been  guilty  of  contributory  negligence,  or  that 
plaintiff  assumed  the  risk. 

10.  Where,  in  an  action  for  injuries  to  a  servant,  the  negligence  alleged  was 
defendant's  failure  to  provide  and  maintain  a  reasonably  safe  place  for 
plaintiff  to  work,  and  there  was  sufficient  proof  of  such  negligence  to  go  to 
the  Jury,  a  variance  relating  merely  to  the  details  of  the  occurrence  by 
which  the  injury  was  caused  did  not  entitle  defendant  to  a  nonsuit. 

11.  Where,  in  an  action  for  injuries  to  a  servant,  defendant  moved  for  a  non- 
suit at  the  close  of  plaintiff's  evidence,  on  the  ground  that  the  evidence 
conclusively  showed  that  plaintiff  was  guilty  of  contributory  negligence  or 
that  he  assumed  the  risk,  it  could  not  be  alleged  for  the  first  time  on  appeal 
that  the  nonsuit  was  properly  granted  by  reason  of  an  alleged  variance 
between  the  pleading  and  proof. 

Appeal  from  District  Court,  Cascade  County;  J.  B.  Leslie, 
Judge. 

Action  by  Xels  Xord  against  the  Boston  &  Montana  Con- 
*  solidated  Copper  &  Silver  Mining  Company.     From  a  judg- 
ment  of  nonsuit,  plaintiff  appeals.    Reversed. 

Mr.  A.  C.  Gomiley,  and  Messrs,  V/ord&  Word,  for  Appellant 

Mr.  ir.  T.  Pigott,  and  Mr.  Ransom  Cooper,  for  Respondent. 
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Section  89  of  the  Code  of  Civil  Procedure,  Compiled  Statutes 
of  1887,  required  the  denial  of  each  allegation  of  the  complaint 
to  be  made  positively  or  according  to  the  information  and  belief 
of  the  defendant.  In  State  ex  rel.  Milstead  v.  Butte  City  WcUer 
Co.,  18  Mont.  199  (approved  in  Rossiter  v.  Loeber,  ib.  372), 
this  court  held  bad  a  denial  couched  in  these  words:  "As  to 
whether  relator  is  a  tenant  in  possession  of  the  said  premises, 
it  has  no  knowledge  or  information  upon  which  to  found  a  be- 
lief, and  therefore  denies  the  same."  The  word  "therefore" 
destroyed  the  effect  of  what  would  else  have  been  a  good  denial. 
The  principle  of  that  case  is  applicable  here. 

The  proximate  cause  of  the  injury  was  the  act  of  the  appel- 
lant himself.  This  appears  from  the  complaint  and  also  from 
the  evidence.  It  likewise  appears  that  such  act  created  the  pre- 
sumption of  negligence  on  appellant's  part.  In  Montana  the 
rule  in  such  case  is  that  the  plaintiff  must  allege  and  (if  denied) 
prove  his  freedom  from  negligence  in  doing  the  act.  (Kennon 
V.  Gilmer^  4  Mont  433 ;  Nelson  v.  City  of  Heletia,  16  Mont. 
21;  Prosser  v.  Montana  Central  Ry.  Co.,  17  Mont.  372.) 

The  evidence  was  insufficient  to  prove  that  the  cause  of  the 
accident  was  respondent's  failure  to  exercise  ordinary  care  in 
respect  of  appellant.  Negligence  is  the  gist  of  the  action.  Ap- 
pellant's sole  contention  is  that  respondent  omitted  to  discharge 
one  of  the  absolute  or  positive  duties  which  it  owed  to  appel- 
lant. Failure  to  cover  the  bin  and  furnish  light  enough  to  en- 
able appellant  to  see  the  supposed  hand-hold,  is  the  only  wrong 
alleged.  He  cannot  recover  for  negligence  in  any  other  respect 
(Pierce  v.  Ry.  Co.,  22  Mont  448.)  Was  it  guilty  of  a  delict 
in  the  particular  specified  ?  Not  unless  the  law  imposed  upon 
it  an  obligation  in  that  regard.  "An  obligation  is  a  legal  duty 
by  which  a  person  is  bound  to  do  or  not  to  do  a  certain  thing," 
and  arises  either  from  contract  or  operation  of  law.*  (Section 
1921,  Code  of  Civil  Procedure.) 

The  master  is  not  the  insurer  of  the  safety,  or  reasonable 
safety,  of  the  place.  His  full  duty  in  that  regard  is  discharged 
when  he  has  used  ordinary  care  to  provide  and  maintain  a  rea- 
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sonably  safe  place.  (Kelley  v.  Fourth  of  July  Mining  Co.,  16 
Mont  484,  497 ;  Spelman  v.  Oold  Coin  Mining  Co.,  26  Mont 
80;  BaiLgh  Case,  149  U.  S.  368;  Hollenback  v.  Dingwell,  16 
Mont  340.) 

However  unsafe  the  place  may  be,  the  master  is  not  liable 
for  injuries  caused  thereby  without  proof  of  his  failure  to  use 
ordinary  care.  The  fact  of  the  accident  and  consequent  injury 
is  notj  as  between  master  and  servant,  any  proof  of  negligence. 
The  legal  presimiption  is  that  the  master  has  used  ordinary  care, 
and  the  presumption  stands  until  rebutted  and  overcome  by 
evidence  showing  the  contrary.  (Nolan  v.  Montana  Central 
Ry.  Co.,  25  Mont  107.) 

The  master  has  the  right  to  provide  and  maintain  such  a 
place  as  experience  sanctions  as  reasonably  safe.  {Wash.  By. 
Co.  V.  McDadCj  135  U.  S.  569;  Loftus  v.  Union  Ferry  Co., 
84  K  Y.  455;  Hubbell  v.  Yonkers,  104  K  Y.  434;  Carr  v. 
Tunnel  Co.,  (Mich.)  92  K  W.  Eep.  110.) 

There  is  no  presumption  that  the  master  knows  that  a  servant 
is  inexperienced  or  cannot  appreciate  obvious  risks  (Railroad 
V.  Frawley,  110  Ind.  18),  and  he  need  not  specially  provide 
for  the  safety  of  the  careless.  His  duty  does  not  extend  so  far 
as  to  require  that  he  protect  a  servant  against  himself.  (C rafter 
V.  Met.  Ry.  Co.,  1  CJommon  Pleas,  300.) 

Appellant's  negligence  contributed  directly  to  the  injury  of 
which,  he  complains.  (Wharton  on  Negligence,  Sec  46 ;  Cum 
mings  v.  Helena  &  L.  S.&  R.  Co.,  26  Mont  451 ;  7  Am,  &  Eng 
Ency.  of  Law,  383 ;  Patterson  v.  Hemeriway,  (Mass.)  19  N".  E 
15 ;  McAndrews  v.  Railway  Co.,  15  Mont.  290 ;  Railway  Co.  v 
Ives,  144  XT.  S.  408 ;  Taylor  v.  Ca/rew  Mfg.  Co.,  140  Mass.  150 ; 
Huddleston  v.  Lowell  Machine  Shojys,  106  Mass.  282 ;  Pingree 
V.  Leyland,  135  Mass.  398;  Sullivan  v.  Ind.  Mfg.  Co.,  119 
Mass.  396 ;  Coal  Co.  v.  Jones,  127  111.  379 ;  Pawling  v.  Hos- 
hins,  132  Pa.  St  617;  Michael  v.  Stamley,  75  Md.  464.) 

Appellant  assumed  the  risk  of  injury.     (7  Am.  &  Eng.  Ency. 
of  Law,  413 ;  Tuttle  v.  Milwaukee  Railway,  122  TJ.  S.  189 ; 
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Johnson  v.  Bailway  Co.,  (Ore.)  31  Pac.  286;  Kelley  v.  Fourth 
of  Jvly  Mining  Co,,  16  Mont,  last  paragraph  on  page  501; 
McAndrews  v.  Railway  Co.,  15  Mont.  290 ;  Keen  v.  Detroit  Co., 
66  Mich.  277,  11  Am.  St.  Eep.  578 ;  Wharton  on  Negligence, 
Sec.  214,  page  195 ;  Cummings  v.  Helena  &  L.  S.  &  R.  Co^,  26 
Mont.451 ;  20  Am.  &  Eng.  Ency.  of  Law,  115-122,  and  caaes 
cited ;  Seymour  v.  Maddox,  16  Ad.  &  El.  (Q.  B.)  326 ;  Ladd  v. 
New  Bedford,  119  Mass.  432.) 

^Vhen  the  dangerous  condition  is  equally  well  known  to,  or 
alike  open  to  the  observation  of,  master  and  servant,  both  are 
\ipon  common  ground  and  the  master  is  not  liable  for  a  result- 
ing injury.  (7  Am.  &  Eng.  Ency.  of  Law,  1057,  1064,  and 
cases;  20  ib.  119,  and  cases;  Taylor  v.  Carew  Mfg.  Co.,  140 
Mass.  150;  Kohn  v.  McNulta,  147  U.  S.  238;  Feeley  v.  Cord- 
age Co.,  (Mass.)  37  X.  E.  Eep.  368 ;  Soxdhem  Pac.  Ry.  Co.  v. 
Seeley,  152  U.  S.  145;  Gibson  v.  Erie  Ry.  Co./63  jST.  Y.  449 
Murphy  v.  Rubber  Co.,  (Mass.)  34  N.  R  Rep.  268;  Tuttle  v 
Mihcaukee  Ry.,122  U.  S.  189 ;  Michael  v.  Stanley, 7 6  Md.  464 
Lmiberg  v.  Glenwood  Lumber  Co.,  (Cal.)  49  L.  R.  A.  33 
Sweeney  v.  Eiivelope  Co.,  Ill  N.  Y.  520 ;  Appel  v.  Ry.  Co. 
Ill  X.  Y.  550 ;  Kraeft  v.  Meyer,  (Wis.)  65  X.  W.  Rep.  1032 
McMillan  v.  Spider  Co.,  (Wis.)  60  L.  R.  A.  589;  Koepcke  v. 
Wisconsin  Bridge  Co.,  (Wis.)  92  X.  W.  Rep.  558.) 

A  servant  assumes  the  risk  of  injury  caused  by  the  negli- 
gence of  a  fellow  servant.  Xelson,  the  "straw"  boss,  was  not  a 
\'ice  principal,  but  Xord's  fellow  servant.  (Hastings  v.  Mon- 
tana Union  Ry.  Co.,  18  Mont.  493;  Ooodwell  v.  Montana  Cen- 
tral Ry.  Co.,  ib.  298 ;  Mulligan  v.  Montana  Union  Ry.  Co.,  19 
Mont.  135 ;  Wastl  v.  Montana  Union  Ry.  Co.,  24  Mont,  on 
page  169.  These  cases  seem  to  overrule  the  Berg  Case,  12  Mont. 
212.) 

The  proximate  cause  having  been  the  carelessness  of  a  fellow 
porvant,  the  a])])eUant  must  fail  ovoii  thougli  tlie  primary  cause 
was  rospoudeiit's  wronc;.  (Liiman  v.  Milling  Company,  (Cal.) 
74  Pac.  Hop.  :]0.)     Manifestly  the  accident  would  not  have  hap- 
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pened  but  for  Xelson's  act  Again,  if  the  accident  was  caused 
bv  Nelson's  negligence  in  combination  with  Xord's,  appellant 
was  properly  nonsuited. 

The  correct  rue  is  "that  the  court  should  grant  a  nonsuit  if, 
in  view  of  all  the  evidence  introduced  by  the  plaintiff,  it  would 
grant  a  new  trial  if  the  jury  should  bring  in  a  verdict  in  his 
favor"  {Garver  v.  Lynde,  7  Mont  108),  and  that  there  must 
be  more  than  a  mere  scintilla  of  evidence  to  justify  a  verdict 
{Pierce  v.  Great  Falls  &  Canada  Ry,  Co.,  22  Mont  445 ;  Pat- 
ton  V.  Railway  Co.,  177  U.  S.  658.) 

MR  COMMISSIOXER  CLAYBERG  prepared  the  follow- 
ing opinion  for  the  court : 

Appeal  from  a  judgment  of  nonsuit  The  action  was  for 
damages  resulting  from  a  personal  injury  caused  by  the  alleged 
negligence  of  defendant  in  not  using  ordinary  care  to  provide 
and  maintain  a  reasonably  safe  place  for  plaintiff  to  work. 

It  appears  from  the  record  that  defendant  had  constructed 
six  ore  bins,  in  a  continuous  line,  for  the  purpose  of  receiving 
ore  from,  loaded  freight  cars.  Only  three  of  these  bins  were  at 
the  time  of  the  accident  in  actual  use,  and  these  were  at  the 
viiesterly  end  of  the  lino.  The  next  bin  to  those  in  actual  use 
was  full  of  ore,  which  had  been  placed  therein  prior  to  plain- 
tiff's emploj-ment  Bins  5  and  6  (those  farthest  to  the  east) 
were  empty,  and  about  twenty-two  feet  in  depth.  Lengthwise, 
over  this  line  of  bins,  two  railway  tracks  had  been  constructed 
and  maintained,  over  which  cars  containing  ore  were  moved 
from  the  east  to  west,  for  the  purpose  of  unloading  in  bins  1, 
2  and  3.  Two  board  walks  were  also  constructed  parallel  to  the 
railway  tracks  over  all  the  bins — one  about  2'iA  feet  wide,  be- 
t^veen  the  two  railway  tracks,  and  another  on  the  north  side  of 
the  tracks.  These  walks  seem  to  have  been  constructed  for  the 
accommodation  of  the  men  working  there,  as  a  means  of  passage. 
It  was  the  duty  of  the  men  who  unloaded  the  cars  in  bins  1,  2 
and  3  to  bring  the  loaded  cars  from  the  east,  where  they  were 
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stored,  to  the  place  of  unloading-  For  this  purpose  three  men 
were  usually  employed ;  one  to  attend  to  the  brake  on  the  loaded 
car,  one  to  uncouple  the  car  from  the  others,  and  one  to  start 
the  car  with  a  pinch  bar,  if  necessary.  Bins  5  and  6  were  not 
covered  between  the  tracks ;  bin  4  was  full  of  ore ;  the  nearest 
light  was  about  one  hundred  and  twenty  feet  away  from  the 
place  where  the  accident  occurred,  being  suspended  over  the 
center  of  bin  3.  Plaintiff  was  hired  to  unload  ore,  and  do  such 
other  work  connected  therewith  as  was  required  of  men  in  like 
employment.  The  injury  complained  of  occurred  about  2  o'clock 
a.  m.  Plaintiff  had  worked  only  ten  shifts  prior  to  that  time, 
and  had  never  before  uncoupled  cars.  One  !N'elson,  the  "straw 
boss."  who  had  charge  of  the  men  working  on  the  shift,  told 
plaintiff  and  one  Morris  to  go  with  him  after  a  loaded  car. 
When  they  reached  the  car,  Nelson  mounted  it  on  the  end  near- 
est to  bin  Xo.  3  to  attend  to  the  brake.  Plaintiff,  under  Nelson's 
directions,  passed  along  the  car  to  uncouple  it  at  the  other  end. 
He  says  he  placed  his  left  foot  on  the  board  walk  between  the 
tracks,  his  right  foot  on  the  timber  rail  or  on  the  rail  of  the 
track,  and  reached  over  to  uncouple  the  car,  and  fell  in  the  bin, 
breaking  his  back.  There  .was  a  little  light  between  the  tracks, 
but  it  was  very  dark  between  the  cars. 

At  the  conclusion  of  plaintiff's  case  defendant  m,ade  a  motion 
for  nonsuit,  which  was  sustained,  and  judgment  entered  for 
defendant.     From  the  judgment  this  appeal  is  prosecuted. 

1.  Counsel  for  respondent  first  objects  to  the  sufficiency  of 
the  third  specification  of  error  in  appellant's  brief,  and  insists, 
as  the  motion  for  nonsuit  was  based  upon  tlie  proposition  that 
the  evidence  given  on  the  trial  in  behalf  of  plaintiff  conclusively 
showed  that  plaintiff  was  guilty  of  contributory  negligence,  or 
had  assumed  the  risk  of  the  employment,  as  well  as  upon  the 
proposition  that  plaintiff's  proof  did  not  tend  to  support  the 
allegations  of  the  complaint,  that  appellant  could  not  be  heard 
to  attack  the  judgment  of  nonsuit  on  the  ground  that  the  testi- 
mony did  not  show  contributory  negligence  or  assumption  of 
risk.    This  specification  is  as  follows :    "It  was  error  in  the  court 
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to  hold  that  the  evidence  was  insufficient  to  go  to  the  jury  as 
tending  to  support  the  allegations  of  plaintiff's  complaint.  It 
was  accordingly  error  to  sustain  the  defendant's  motion  for  non- 
suit." 

Kespondent's  objection  is  purely  technical,  and  should  only 
he  sustained  if  no  other  conclusion  can  be  reached.     The  error 

• 

complained  of  is  clearly  as  to  the  action  of  the  court  below  in 
granting  a  nonsuit.  Appellant's  reasons  why  he  claims  the  de- 
cision was  error  are  immaterial,  and  are  not  required  to  be  set 
forth  by  the  rules  of  this  court.  They  are  therefore  mere  sur- 
plusage, and  should  not  be  considered.  The  provisions  relied 
on  are  found  in  Kule  X,  Subd.  3,  which,  among  other  things, 
provides  that  the  appellant's  brief  shall  contain  "a  specification 
of  errors  relied  upon,  which  shall  be  numbered  and  shall  set 
out  separately  and  particularly  each  error  intended  to  be  urged.'' 
There  is  no  requirement  that  the  specification  shall  set  out 
appellant's  reasons  Avhy  he  claims  the  decision  is  error.  That 
is  purely  a  matter  of  argument.  It  is  sufficient  under  the  pro- 
visions of  this  rule,  therefore,  to  simply  specify  that  the  court 
below  "committed  error  in  granting  the  motion  for  nonsuit." 

The  rules  of  the  court  are  not  established  for  the  purpose  of 
befogging  attorneys,  and  a  reasonable  interpretation  of  them, 
therefore,  should  obtain.  The  purpose  of  this  subdivision  of 
Bule  X,  above  cited,  is  to  require  attorneys  to  specify  and  point 
out  the  errors  of  which  they  complain,  and  not  to  give  their 
reasons  why  they  complain  it  is  error,  and,  if  more  than  one 
error  is  charged,  to  nuinber  them  and  set  them  out  separately 
and  particularly. 

Counsel  for  appellant  at  the  hearing  requested  permission  to 
amend  specification  of  error  Xo.  3,  which  was  objected  to  by 
respondent  on  the  ground  that  the  specification  in  the  brief 
should  correspond  with  the  specification  of  error  in  the  bill  of 
exceptions,  and  that  the  bill  of  exceptions  could  not  l)e  amended, 

ergo  the  brief  could  not.  It  seems  that  attorneys  generally  have 
fallen  into  the  error  that  the  statutes  require  a  bill  of  exceptions 
to  contain  a  specification  of  errors  at  law  relied  upon  bv  the 
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parties  settling  the  same.  We  are  of  the  opinion  that  this  is  not 
required.  Xone  of  the  sections  of  the  statutes  providing  for 
the  settlement  of  bills  of  exception  require  that  such  bills  shall 
contain  specifications  of  errors  at  law.  The  statutes  providing 
what  the  bill  of  exceptions  shall  contain,  it  is  complete  when  it 
contains  such  matter,  and  therefore  there  can  be  no  authority 
for  requiring  matters  to  be  stated  in  the  bill  of  exceptions  which 
are  not  required  by  the  statutes. 

The  error  probably  arose  from  the  provisions  of  Section  1173 
of  the  Code  of  Civil  Procedure,  which  requires  that  in  state- 
ments, "when  the  notice  designates  as  the  ground  of  the  motion 
errors  in  law,  occurring  at  the  trial  and  excepted  to  by  the  mov- 
ing party,  the  statement  shall  specify  the  particular  errors  upon 
which  the  partv  will  relv."  But  an  examination  of  this  section 
shows  that  it  only  applies  to  statements,  and  has  no  reference 
to  bills  of  exception.  Subdivision  2  of  this  section  referes  to 
bills  of  exception.  Subdivision  3,  which  contains  the  foregoing 
language,  refers  exclusively  to  a  statement  of  the  case  settled 
on  motion  for  a  new  trial.  The  California  statutes  are  the  same 
as  ours,  and  that  court  has  uniformly  held  the  doctrine  above 
announced.  (Reay  v.  Butler,  69  Cal.  572,  11  Pac.  463 ;  Shad- 
hurnc  v.  Daly,  76  Cal.  355,  18  Pac.  403;  Hagnian  v.  WilluiTns, 
88  Cal.  140,  25  Pac,  1111 ;  Barfield  v.  South  Side  Irrigation 
Co.,  Ill  Cal.  118,  43  Pac.  406;  Snell  v.  PaA/7ie,  115  Cal.  218, 
46  Pac.  106X).) 

In  this  case  motion  for  nonsuit  was  made  and  granted.  Plain- 
tiff below  saved  his  exceptions,  and  settled  his  bill  of  exceptions 
containing  the  testimony  and  his  exceptions  to  the  ruling  of  the 
court.  This  exception  is  all  the  statute  requires  to  be  shown  in 
the  bill  of  exceptions  to  save  his  right  to  urge  the  error  in  this 
court. 

2.  Did  the  court  err  in  granting  the  nonsuit  I  We  shall 
preface  our  consideration  of  this  question  with  a  statement  of 
some  legal  principles,  and  then  apply  such  principles  to  the 
question  in  hand. 

(1)  The  question  presented  on  a  motion  of  nonsuit  is  one  of 
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law.     {Emerson  v.  Eldoi^ado  Ditch  Co.,  18  Mont.  247,  44  Pac- 
969;  Donahue  v.  Gallavan,  43  Cal.  573.) 

(2)  The  following  are  generally  questions  of  fact:  (a) 
Whether  the  defendant  was  negligent,  (b)  Whether  the  injury 
complained  of  was  the  direct  or  proximate  result  of  the  negli- 
gence alleged,  (c)  W^hether  the  plaintiff  was  guilty  of  such 
oontributory  negligence  as  will  prevent  his  recovery,  (d) 
Whether  the  plaintiff  assumed  the  risk  of  the  emplojTuent.  The 
burden  is  always  upon  plaintiff  to  show  the  facts  specified  in 
"a''  and  ^*b.''  The  burden  in  this  case  was  upon 
defendant  to  show  the  facts  specified  in  "c"  and  "d." 
The  decisions  of  this  court  have  settled  the  propo- 
sition that  in  a  case  of  this  character  the  burden  is  upon  the  de- 
fendant to  allege  and  prove  contributory  negligence.  (Ctuni- 
mings  v.  Helena  &  Livingston  S.  &  R.  Co,,  26  Mont.  434,  08 
Pac  852.)  This  court,  in  the  ease  last  cited,  uses  the  following 
language:  ^'In  actions  for  ]iersonal  injuries  tlie  absence  of 
contributory  negligence  is  not  required  to  be  pleaded  or  proved 
by  the  plaintiff,  but  its  presence  is  a  matter  of  defense.  Such 
is  tlie  law  in  Montana.  Iligley  v.  Gilmer,  3  ^^Eont.  90,  35  Am. 
Rep.  450;  Mulville  v.  Pac,  Mutual  Life  Lis.  Co.,  19  Mont.  95, 
47  Pac.  ()50.  The  contrary  rule  was  aimounciid  in  Jlyan  v.  Gil- 
mer, 2  Mont.  517,  25  Am.  Ilep.  744,  but  has  been  ovortunied 
by  the  cases  cited  and  those  referred  to  by  the  opinions  therein. 
If,  howm'er,  the  complaint  shows  tlie  proximate  (or  a  proxi- 
mate) cause  of  the  injury  to  have  been  the  act  of  the  plaintiff, 
the  complaint  must  also  state  his  freedom  from  negligence  in 
the  doing  of  the  act,  otlienvise  the  pleading  is  bad.  Kennon  v. 
Gilmer,  4  ^Mont.  433,  2  Pac.  21 ;  and  so,  if  the  evidence  in  l>e- 
half  of  riie  plaintiff  shows  the  injury  to  have  been  directly 
caused  (either  in  whole  or  in  ]>art)  by  his  act,  the  burden  is 
immediately  uix)n  him  to  prove  tliat  lie  was  exercising  ordinary 
care  at  the  time.  Nelson  v.  Citf/  of  Helena,  10  Mont.  21,  39 
Pac.  905."  This  doctrine  has  l)oen  reannounced  and  reaflirmed 
mthe  case  of  Ball  v.  GusseuhoveU',  29  Mont.  321,  74  Pac.  871. 
Of  course,  the  existence  of  these  defenses  mav  l)e  disclosed  by 
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plaintiif's  witnesses,  and,  if  so  disclosed,  defendant  can  have 
the  same  advantage  of  them  as  if  proven  on  his  part. 

(3)  The  rule  of  this  court  governing  nonsuits  is  well  stated 
in  the  case  of  Cain  v.  Gold  Mmtniain  Mining  Company,  27 
Mont.  529,  71  Pac.  1004,  in  the  following  language:  "Upon  a 
motion  for  a  nonsuit,  everj'thing  will  be  deemed  to  be  proved 
which  the  evidence  tends  to  prove.  Staie  ex  reh  Pigott  v.  Ben- 
tmi,  13  Mont.  306,  34  Pac.  301 ;  Morse  v.  Granite  Coimiy  Com- 
nvissiojiers,  19  Mont.  450,  48  Pac.  745.  The  rule  is  well  estab- 
lished 'that  no  cause  should  ever  be  withdrawn  from  the  jury 
unless  the  conclusion  from  the  facts  necessarily  follows,  as  a 
matter  of  law,  that  no  recovery  could  be  had  upon  any  view 
which  could  reasonably  be  drawn  from  the  facts  which  the  evi- 
dence tends  to  establish.'  Great  Northern.  By,  Co.  v.  McLaugh- 
lin, 17  C.  C.  A.  330,  70  Fed.  669."  See,  also,  Coleman  v.  Perry, 
28  Mont.  1,  72  Pac.  42;  Ball  v.  Gusscnlioven,  29  Mont.  321, 
74  Pac.  871 ;  Miclumer  v.  Fransliam,  29  Mont.  240,  74  Pac. 
448 ;  Gardner  v.  Mich,  Central  R,  Co,,  150  U.  S.  349,  14  Sup. 
Ct.  140,  37  L.  Ed.  1107;  Patton  v.  Southern  By,  Co,,  82  Fed. 
979,  27  C.  C.  A.  287.  These  questions,  being  generally  ques- 
tions of  fact,  only  become  questions  of  law  where  the  facts  are 
such  that  ''all  reasonable  men  must  draw  the  same  conclusions 
from  them." 

In  Patton  v.  Southern  By\  Co.,  supra,  the  court  says:  ''It  is 
difficult  to  mark  with  precision  the  exact  line  which  separates 
the  functions  of  the  judge  from  the  functions  of  the  jury  in  ac- 
tions of  negligence ;  for  this  being  a  mixed  question  of  law  and 
fact,  and  the  terms  by  which  it  is  usually  defined  having  a  rela- 
tive significance,  the  rule  requiring  judges  to  decide  questions 
of  law,  and  juries  to  decide  questions  of  fact,  is  perplexed  with 
subtleties  when  applied  to  the  special  circumstances  of  each 
particular  case.  When  the  facts  are  undisputed,  and  such  that 
all  reasonable  minds  must  draw  the  same  conclusion  from  them, 
it  i§  clearly  the  duty  of  the  judge  to  say,  as  matter  of  law, 
whether  or  not  they  make  a  case  of  actionable  negligence;  but 
such  is  the  infirmity  of  the  human  mind,  and  such  its  idiosyn- 
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crasies,  that  minds  equally  honest  may  sometimes  draw  different 
conclusions  from  the  same  facts.  In  all  such  cases,  and  wher- 
ever the  facts  are  in  dispute,  it  is  as  clearly  the  duty  of  the  judge 
to  submit  them  to  the  jury;  for  the  law  holds  that  twelve  im- 
partial men,  applying  their  separate  and  varied  observations 
and  experiences  of  everyday  life  to  the  decision  of  questions  of 
fact,  are  more  likely  to  reach  a  correct  conclusion  than  a  single 
judge;  and  this  must  be  so,  if  the  jury  system  is  worthy  to  be 
preserved.  The  courts  have  long  since  abrogated  the  doctrine 
that  a  mere  scintilla  of  evidence  from  which  there  might  be  a 
surmise  of  negligence  is  sufficient  to  carry  a  case  to  a  jury,  and 
have  adopted  the  more  reasonable  rule  that  in  all  cases  there  is 
a  preliminary  question,  which  the  judge  must  decide — whether, 
granting  to  the  testimony  all  the  probative  force  to  which  it  is 
entitled,  a  jury  can  properly  and  justifiably  infer  negligence 
from  the  facts  proved ;  for,  while  negligence  is  usually  an  in- 
ference from  facts,  it  must  be  proved,  and  competent  and  suffi- 
cient evidence  is  as  much  required  to  prove  it  as  to  prove  any 
other  fact.  The  simplest  definition  of  ^negligence'  is  absence  o£ 
due  caro  under  the  circinnstances.  This  seems  easy  of  compre- 
hension, hut,  w^hen  one  attempts  to  apply  it  to  a  particular  case, 
the  inherent  vagueness  of  the  terms  'due  care'  and  'reasonable 
pnidence'  becomes  apparent ;  for  there  is  no  fixed  and  immuta- 
ble  standard  by  which  to  measure  duty  in  the  varying  and  di- 
verse transactions  and  happenings  of  life,  and  w^hat  may  be  due 
care  in  one  condition  and  relation  is  the  want  of  it  in  another. 
A  process  of  ratiocination,  therefore,  becomes  necessary — com- 
parison and  deduction.  When  this  comes  into  play,  new  diffi- 
culties arise  from  the  distinctive  individualities,  peculiarities 
and  anfractuosities  of  the  human  mind.  Of  all  the  reported 
cases  wherein  judges  have  granted  nonsuits  or  directed  verdicts 
in  actions  of  negligence,  there  are  few  where  other  judges, 
equally  conscientious,  might  not  have  discovered  some  fact  which 
would  be  considered  rightly  capable  of  producing  a  different  im- 
pression on  other  minds,  and  therefore  properly  cognizable  by 

a  jury.     One  clear  thread  seems  to  nm  through  them  all,  and 
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that  is  that  in  all  actions  founded  on  negligence,  whenever  the 
facts  are  in  dispute  or  conflicting,  or  the  credibility  of  vrit- 
nesses  is  involved,  or  the  preponderance  of  testimony,  and  wher- 
ever the  facts  admitted  or  not  denied  are  such  that  fair-minded 
men  might  draw  different  inferences  from  them,  it  is  a  case  for 
a  jury ;  and  a  case  should  not  be  A\'ithdrawn  from  the  jury  un- 
less the  inferences  from  the  facts  are  so  plain  as  to  be  a  legal 
conclusion." 

We  have  carefully  examined  the  testimony  disclosed  by  the 
record,  and  cannot  say  that  "the  facts  are  such  that  all  reason- 
able men  must  draw  the  same  conclusions  from  them."  There- 
fore we  must  conclude  that  the  above  stated  questions  in  this 
case  were  questions  of  fact,  and  that  the  court  erred  in  granting 
a  nonsuit. 

3.  Counsel  for  res^wndent  claim  that  appellant's  owti  testi- 
mony conclusively  shows  that  he  eitlier  had  full  knowledge  that 
bins  5  and  6  were  oi>en,  empty  and  dangerous,  or  was  charged 
with  such  knowledge  from  the  fact  that  he  passed  over  them 
frequently  to  and  from  his  work.  But  appellant  denies  such 
knowledge,  and  this  fact,  taken  in  connection  with  other  facts 
and  circumstances  disclosed  in  the  evidence  for  plaintiff,  is  suffi- 
cient, wo  think,  to  go  to  the  jury  upon  the  question  of  plaintiff's 
knowledge  or  means  of  knowledge  of  the  dangerous  condition  of 
the  place  of  his  employment. 

4.  It  is  also  claimed  that  there  was  a  variance  between  the 
allegations  of  the  complaint  and  the  proof.  As  before  stated, 
the  negligence  charged  was  that  defendant  did  not  use  ordinary 
care  to  provide  and  maintain  a  reasonably  safe  place  for  plain- 
tiff to  work.  We  think  the  proof  of  this  negligence  was  suffi- 
cient to  go  to  the  jury.  The  variance  claimed  does  not  go  to  the 
showing  of  the  negligence  alleged,  but  merely  to  the  details  of 
the  occurrence  by  which  the  injurj'  was  caused,  and  we  cannot 
say  that  such  variance  entitled  defendant  to  a  nonsuit ;  besides, 
the  motion  for  nonsuit  was  not  based  upon  variance,  and  no  new 
grounds  can  be  advanced  in  this  court. 
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Further  reference  to  the  many  other  propositions  urged  by 
respondent  seems  unnecessary.  We  advise  that  the  judgment 
appealed  from  be  reversed,  and  the  case  remanded  for  trial. 

Per  Curiam. — For  the  reasons  stated  in  the  foregoing  opin- 
ion, the  judgment  is  reversed,  and  the  case  remanded  for  trial. 

Rehearing  denied  April  4,  1904. 


McMillan  et  al..  Appellants^  v.  FRANK,  Respondent. 

(No.  1,418.) 
(Submitted   February  10,   1904.      Decided  March  3,  1904.) 

Mines — Contract — Lease — Suit  by  Adjoining  Owner — Indem- 
mty — Pleading — Arnendmeni^ — Evidence  —  Instructions — 
Harmless  Error. 

1.  It  is  not  error  to  permit  an  amendment  to  an  answer,  during  the  progress 
of  the  trial,  where  the  testimony  necessary  to  support  the  amendment  would 
have  been  admissible  without  It. 

2.  In  an  action  by  the  lessees  of  a  mining  claim  on  an  alleged  agreement  to 
pay  them  $8,000  to  Indemnify  them  for  expenses  Incurred  In  case  the  lessor 
should  compromise  an  adjoining  owner's  suit  for  possession  of  a  mine,  or 
should  sell  the  mining  claim,  the  lessor's  testimony  that  he  sold  the  claim, 
together  with  other  mining  property,  for  $2,500,  was  admissible. 

3.  Where  the  lessees  of  a  mining  claim  showed  that  a  suit  against  the  lessor 
for  possession  of  a  mine  In  the  claim  was  ordered  dismissed  as  settled,  the 
lessor's  testimony  that  he  knew  nothing  about  a  compromise  of  the  suit, 
and  did  not  know  It  was  dismissed  as  settled,  was  admissible. 

4.  In  an  action  against  the  lessor  of  a  mining  claim  on  an  alleged  agreement 
to  indemnify  the  lessees  for  expense  in  working  a  mine  thereon  in  case  an 
adjoining  owner's  suit  for  possession  of  the  mine  should  be  compromised, 
or  the  claim  sold,  where  the  witnesses  for  the  lessees,  in  the  examination 
in  chief,  purported  to  give  the  entire  conversation  on  which  their  claim  of 
a  contract  was  based,  testimony  in  rebuttal  as  to  whether  the  promises  to 
indemnify  the  lessees  were  made  dependent  on  finding  that  the  apex  of  the 
mine  in  the  lessor's  claim  was  properly  excluded. 

5.  Where  a  mine  worked  by  lessees  of  a  claim  had  its  apex  In  an  adjoining 
claim,  the  lessor  was  under  no  obligation  to  protect  them  against  a  suit  of 
the  adjoining  owner  for  possession  of  the  mine,  and  his  promise  to  do  so 
is  not  binding,  unless  supported  by  some  other  consideration  than  the 
covenants  of  the  lease. 


62  McMillan  et  al,  v.  Frank.        [Mar.  T.'04 

6.  In  an  action  against  the  lessor  of  a  mining  claim  on  an  alleged  agreement 
to  indemnify  the  lessees  for  expenses  incurred  in  case  an  adjoining  owner's 
suit  should  be  compromised,  or  the  mining  claim  sold,  any  error  in  an  In- 
struction that  the  order  of  dismissal  in  the  adjoining  owner's  suit  was  not 
final  was  harmless,  where  it  was  undisputed  that  the  lessor  sold  the  claim. 

7.  Where  the  evidence  was  conflicting  as  to  whether  there  was  a  contract,  the 
Jury's  finding  is  conclusive. 

Appeal  from  District  Court,  Silver  Bow  County;  John  Lind- 
say.  Judge. 

Action  by  A.  A.  McMillan  and  others  against  H.  L.  Frank. 
From  a  judgment  for  defendant,  and  from  an  order  overruling 
a  motion  for  a  new  trial,  plaintiffs  appeal.    Affirmed. 

Statement  of  the  Case. 

The  facts  in  this  case,  in  so  far  as  it  is  necessary  to  state  them, 
are  that  in  October,  1890,  the  respondent,  Frank,  leased  to  one 
Cusick,  appellants'  assignor,  an  undivided  one-half  interest  in 
and  to  the  Clark  lode  claim.  The  lease  contained  the  usual 
covenant  for  quiet  possession.  In  the  month  of  J^e,  1891,  the 
appellants  discovered  within  Jthe  exterior  boundaries  of  the 
Clark  claim  a  large  body  of  ore,  and  commenced  to  extract  the 
same.  On  June  29th  the  Anaconda  Mining  Company,  which 
then  owned  a  claim  adjoining  the  Clark,  called  the  "Mountain," 
began  an  injunction  suit  against  appellants  and  respondent; 
claiming  that  the  ore  body  ujxin  which  the  appellants  were  work- 
ing was  part  of  a  vein  which  had  its  apex  in  the  Mountain  claim, 
and  consequently  was  no  part  of  the  Clark.  When  the  writ  of 
injunction  was  sei-ved,  the  appellants  and  respondent  had  a 
conference,  in  which  the  situation  was  thoroughly  discussed. 
Both  believed  that  the  ore  body  upon  which  the  appellants  were 
working  was  part  of  a  vein  which  had  its  apex  within  the  limits 
of  the  Clark  claim.  Respondent  agreed  with  appellants  that  he 
would  employ  an  attorney  and  defend  the  suit,  and  that  he 
would  exploit  the  Clark  claim  for  the  purpose  of  demonstrating 
that  the  apex  in  question  was  in  fact  within  the  boundaries  of 
the  Clark.  The  foregoing  facts  are  undisputed.  Appellants 
also  alleged  "that  tliereafter  plaintiffs  surrendered  to  defendant 
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the  entire  possession  of  said  lode  claim,  and  permitted  defendant 
to  use  their  tools  and  appliances  with  which  they  had  been  oper- 
ating the  said  mine  to  make  the  said  development  work  as  afore- 
said, and,  in  consideration  of  the  matters  and  things  above  set 
out,  and  a  surrender  of  the  said  lode  claim,  and  of  the  use  of 
the  tools  and  appliances  for  the  purpose  of  doing  the  said  de- 
velopment work,  the  defendant  then  and  there  agreed  that  he 
would  litigate  said  suit  to  a  successful  termination,  and  in  such 
event,  or  in  the  event  of  his  compromising  said  suit,  or  in  the 
event  of  his  selling  his  said  undivided  one-half  interest  in  the 
said  Clark  lode  claim  to  the  said  Anaconda  Mining  Company, 
he  would  then  pay  and  reimburse  plaintiffs  for  all  the  money 
and  labor  that  they  had  expended  and  all  costs  and  expenses  that 
they  had  incurred  in  doing  development  work  on  the  said  Clark 
lode  claim  as  aforesaid."    They  further  alleged  that  respondent 
did  afterward  compromise  the  suit  and  sell  his  interest  in  the 
Clark  claim  to  the  Anaconda  Mining  Company,  but  did  not 
repay  or  reimburse  them  for  any  of  the  expenditures  made,  labor 
done  or  materials  furnished  by  them.     All  these  allegations 
were  fully  denied  by  respondent.    He  denied  that  the  ore  body 
in  question  was  a  part  of  the  Clark  claim ;  alleged  that  the  Ana- 
conda Mining  Company  "claimed  to  be  the  o\\Tier  of  said  vein  by 
reason  of  its  ownership  of  certain  claims  lying  north  of  the  said 
Clark  lode  claim,  and  that  it  also  claimed  that  the  said  vein  or 
body  of  ore  had  its  apex  in  the  vein  so  OAvned  by  the  said  com- 
pany, or  one  of  them,  and  that  it  did  not  have  its  apex  in  the 
Clark  lode  claim,  and  was  not  part  of  the  latter ;"  alleged  that 
the  Anaconda  Mining  Company  did  not  lay  any  claim  or  set  up 
any  title  to  the  one  undivided  half  part  of  the  Clark  claim  leased 
by  him  to  Cusick,  or  to  any  part  of  the  Clark  claim  itself ;  de- 
nied that  he  claimed  or  asserted  to  appellants  that  the  said  vein 
or  ore  body  was  a  part  of  the  Clark  claim,  or  that  the  apex  of 
said  vein  or  ore  body  was  within  the  boundaries  of  the  Clark 
claim ;  averred  that  he  had  no  knowledge  concerning  these  mat- 
ters, and  no  information  except  such  as  was  given  and  furnished 
to  him  by  the  appellants  themselves.    Under  the  statute  in  force 
at  the  time,  the  answer  was  deemed  denied  without  reply. 
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At  the  trial,  after  appellants  had  closed  their  case  in  chief, 
the  court,  over  appellants'  objection,  permitted  respondent  to 
amend  his  answer  by  adding  thereto  certain  allegations,  in  which 
respondent,  without  admitting  any  contract  between  himself  and 
appellants,  averred  that  any  and  all  stipulations,  agreements, 
or  transactions,  if  any,  that  may  have  been  had  between  the  par- 
ties relating  to  the  matter  alleged  in  the  complaint,  were  "made, 
done  and  had  upon  the  understanding  and  condition"  that  the 
vein  in  question  should  be  shown  to  be  a  part  of  the  Clark  claim, 
and  that  it  had  its  apex  therein,  and.  that  it  was  not  intended 
by  the  parties,  or  either  of  them,  that  respondent  should  pay 
anything  to  the  appellants,  or  assume  any  liability  towards  them, 
in  case  the  apex  of  the  vein  should  be  found  to  be  in  one  of  the 
claims  of  the  Anaconda  Mining  Company,  or  outside  the  Clark 
claim;  and  averred,  upon  his  information  and  belief,  that  the 
apex  w^^as  found  to  be  in  the  Mountain  claim,  belonging  to  the 
Anaconda  Mining  Company,  and  that  the  location  of  the  Moun- 
tain claim  was  prior  to  that  of  tlic  Clark. 

Appellants  did  not  attempt  to  show  that  the  apex  of  the  vein 
or  ore  body  was  in  the  Clark  claim.  They  relied  upon  the  con- 
tract alleged  in  their  complaint.  McGovern,  one  of  the  appel- 
lants, in  relating  a  conversation  with  respondent,  said,  in  part^ 
^^He  told  me  he  tvas  going  to  fight  that  lawsuit  right  to  a  finish ; 
was  going  to  develop  that  lead,  and  show  the  Anaconda  Company 
that  the  apex  of  that  lead  was  in  the  Clark  ground.  Frank  made 
the  remark  right  there,  in  the  presence  of  three  of  us,  that  he 
would  pay  us  what  we  were  out,  in  case  it  came  to  a  settlement 
or  compromise."  Speaking  of  a  conversation  subsequent  to  the 
one  just  quoted,  MoGovem  said:  '*He  repeated  just  what  he 
said  that  afternoon — that,  if  it  ever  came  to  a  compromise  ^vith 
the  Anaconda  Company  or  anybody  else,  that  w^e  would  get  every 
dollar  that  we  were  out.  I  have  given  Frank's  exact  words 
about  reimbursing  us,  as  nearly  as  I  can  remember.  Mr.  Frank 
said  he  would  sink  a  shaft  right  on  his  own  ground,  and  show 
the  Anaconda  Company  that  it  was  his  mine,  and  on  his  lead. 
He  asked  Mike  Devine  [one  of  the  appellants]  if  he  would  take 
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chai^  of  the  development  work,  and  he  also  asked  for  the  privi- 
lege of  using  the  shaft  and  tools  to  do  this  development  work 
with.  *  *  *  Mr.  McMillan  and  Mr.  Frank  and  the  other 
gentlemen  present,  who  were  not  miners,  all  took  our  judgment 
as  to  what  ground  this  lead  belonged  to.  I  told  them  all  that  I 
was  satisfied  that  the  lead  belonged  to  the  Clark  ground,  and  I 
had  nothing  else  to  point  diiferent.  I  really  did  believe  that 
statement  at  the  time." 

To  sustain  his  answer,  respondent  introduced  evidence  tend- 
ing to  show  that  the  apex  of  the  ore  body  in  question  was  in  fact 
in  the  Mountain  claim,  belonging  to  the  Anaconda  Mining  Com- 
pany, and  in  his  testimony  denied  that  he  had  made  any  kind 
of  a  contract  with  the  appellants  in  which  he  agreed  to  reimburse 
them  for  their  time  or  money  expended  in  developing  the  Clark 
lode,  and  discovering  the  ore  body  therein.  He  testified  that 
he  had  expended  about  $3,000  in  an  endeavor  to  show  that  the 
apex  of  the  ore  body  was  in  the  Clark  lode,  but  without  avail. 

The  jury  found  a  verdict  in  favor  of  respondent.  A  motion 
for  a  new  trial  was  made,  which  was  denied,  and  appellants 
then  perfected  this  appeal. 

Messrs.  McBride  &  McBride,  and  Mr.  E.  N.  Harwood,  for 
Appellants. 

Defendant's  amendment  to  his  answer,  made  after  plaintiffs 
had  put  in  their  evidence  in  chief,  was  and  is  inconsistent  with 
the  original  answer.  The  original  answer  denied  that  defend- 
ant had  made  any  contract  or  agreement  with  plaintiffs.  The 
amendment,  without  admitting  the  existence  of  any  contract 
or  agreement  between  the  plaintiffs  and  defendant,  averred  that 
any  contract  or  agreement,  if  any  made  by  plaintiffs  and  de- 
fendant, was  conditional  upon  the  finding  of  the  apex  of  the 
ore  body  in  question  in  the  Clark  lode  claim.  If  the  original 
answer  was  true,  then  the  amendment  was  untrue;  and,  vice 
versa,  if  the  proposed  amendment  was  true,  then  the  answer 
was  untrue.    A  party  to  an  action  shall  not  be  allowed  to  obtain 
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benefits  from  contradictory  and  inconsistent  allegations,  delib- 
erately made  by  himself  in  his  pleadings;  our  Civil  Code  does 
not  contemplate  any  such  thing.  A  thing  cannot  be  true  and 
untrue  at  the  same  time,  and  any  pleading  containing  allegations 
made  by  the  same  party,  both  affirming  and  denying  a  particu- 
lar thing,  carries  falsehood  upon  its  face.  (Losch  v.  Pickett, 
12  Pac.  822-825;  Kennett  v.  Peters,  37  Pac.  1001;  Seattle 
Nat'l  Bank  v.  Carter,  45  Pac.  331-336 ;  Hoffman  v.  Gallatin 
County,  18  Mont  224;  Dole  y.  Burleigh,  1  Dak.  227-234; 
Newell  V.  Myendorf,  9  Mont.  262.) 

Messrs,  Stapleton  &  Stapletori,  for  Eespondent 

MR.  COMMISSIONER  CALLAWAY  prepared  the  state- 
ment of  the  case  and  the  opinion  for  the  court. 

1.  Appellants  insist  that  the  court  erred  in  permitting  re- 
spondent to  amend  his  answer  during  the  progress  of  the  trial, 
and  say  the  amendment  was  inconsistent  with  the  original  an- 
swer, and  that  it  raised  a  new  issue  after  appellants  had  put  in 
their  case  in  chief.  We  think  the  amendment  simply  accentu- 
ated the  defense  alleged  in  the  original  answer.  Respondent 
leased  the  Clark  claim  with  a  covenant  that  the  lessee  should 
have  the  quiet  and  peaceable  possession  of  the  same,  with  the 
right  to  extract  the  ores  and  minerals  therefrom.  If  the  vein 
of  which  the  ore  body  waa  a  portion  had  its  apex  in  the  Moun- 
tain daim,  and  not  in  the  Clark  claim,  then  the  ore  body  was 
not  a  part  of  the  Clark,  and  was  not  included  in  appellants' 
lease.  That  the  Mountain  claim  has  extralateral  rights  is  not 
controverted  by  appellants.  The  controversy  between  appel- 
lants and  respondent,  as  shown  by  the  complaint  and  answer, 
both  before  and  after  amendment,  arose  upon  the  hypothesis 
that  the  apex  of  the  vein  or  ore  body  was  within  the  Clark  claim. 
We  fail  to  see  how  the  inconsistency  alleged  to  exist  in  the  an- 
swer after  amendment  prejudiced  appellants'  case  in  any  way. 
We  do  not  think  any  new  issue  was  injected  by  the  amendment 
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The  testimony  necessary  to  support  the  amendment  would  have 
been  admissible  without  it. 

2.  Appellants  contend  that  the  court  erred  in  not  striking 
out  at  their  instance  a  statement  made  by  respondent  to  the 
effect  that  he  sold  his  interest  in  the  Clark  lode,  together  with 
an  eighth  interest  in  the  Nettie  lode,  for  $2,500.  We  see  no 
error  in  the  court's  ruling.  The  appellants  based  their  action 
upon  an  alleged  promise  made  by  respondent  to  pay  them  over 
$8,000  in  case  he  should  compromise  the  suit  or  sell  the  Clark 
claim.  He  testified  that  he  actually  did  sell  the  Clark  claim, 
together  with  an  interest  in  another,  for  $2,500.  This  was  a 
circumstance  for  the  jury  to  consider  in  arriving  at  its  verdict. 

3.  Appellants  showed  by  a  journal  entty  of  the  district  court 
dated  May  16,  1894,  that  the  suit  brought  by  the  Anaconda 
Mining  Company  had  been  ordered  dismissed  as  settled.  Re- 
spondent testified  that  he  did  not  know  anything  about  a  com- 
promise of  the  suit,  and  did  not  know  it  was  dismissed  as  set- 
tled. Appellants  moved  to  strike  out  this  testimony  as  incom- 
petent, on  the  ground  that  the  action  of  a  person  in  court 
through  his  attorney  is  his  action,  and  the  client  is  bound  by  it 
The  court  overruled  the  objection.  Its  action  in  so  doing  was 
not  wrong.  The  journal  entry  in  question  does  not  show  that 
respondent  or  his  attorney  had  anything  to  do  with  it.  If  re- 
spondent had  not  interposed  an  answer  asking  for  affirmative 
relief — and  there  is  no  showing  that  any  answer  was  filed — ^the 
Anaconda  Mining  Company  had  the  right  to  dismiss  the  action, 
even  against  respondent's  consent. 

4.  After  respondent  had  closed  his  case,  appellants  called 
the  witness  McGovern  to  the  stand,  and  asked  him  this  question: 
"State  whether  or  not  Mr.  Frank  made  the  promises  which  you 
have  testified  to  as  to  reimbursement  of  lessees  for  the  labor  and 
e3q)enditures  they  made  on  the  Clark  lode,  dependent  upon  the 
fact  of  his  afterward  discovering  the  apex  of  the  ore  body  which 
the  lessees  discovered  upon  the  Clark  claim?"-  This  was  ob- 
jected to  as  not  rebuttal  testimony,  for  the  reason  that  what  took 
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place  between  the  appellants  and  respondent  had  been  fully  gone 
into  in  the  examination  in  chief  of  the  same  witness.  The  evi- 
dence oiFered  was  a  mere  repetition.  This  witness,  as  shown 
by  the  statement  of  facts,  testified  that  he  had  given  the  exact 
language  of  respondent  as  to  the  promise  of  reimbursement. 
All  of  appellants'  witnesses  who  testified  concerning  the  con- 
versations with  Frank  were  examined  minutely  as  to  such  con- 
versations, both  upon  direct  and  cross-examination,  and  as- 
sumed to  give  all  of  the  testimony  which  they  remembered,  in 
detail.     The  offered  proof,  therefore,  was  properly  excluded. 

5.  Appellants  urge  that  the  court  erred  in  giving  instruc- 
tion No.  9,  in  which  the  jury  was  told  that  respondent  was  under 
no  legal  obligation  to  protect  appellants  against  the  suit  of  the 
Anaconda  Mining  Company ;  that  a  promise  on  the  part  of  re- 
spondent to  protect  the  appellants  or  to  pay  them  could  not  be 
binding  unless  based  upon  some  consideration  other  than  the 
covenants  contained  in  the  lease.  This  instniction  was  given 
upon  the  assumption  that  the  apex  of  the  ore  body  was  within 
the  Mountain  claim.  Had  there  been  any  controversy  upon  that 
point,  it  would  have  been  error  to  so  instruct  the  jury.  That 
the  apex  was  within  the  Mountain  claim  is  undisputed.  Appel- 
lants did  not  deny  that  such  was  the  fact,  either  in  their  case  in 
chief  or  in  rebuttal.  .  Respondent,  on  the  other  hand,  produced 
much  testimony  to  prove  it.  If,  as  we  have  suggested  above, 
the  ore  body  was  not  a  part  of  the  Clark  claim,  but  was  a  part 
of  the  Mountain  claim,  neither  respondent  nor  his  lessees  were 
entitled  to  it,  and  respondent  was  under  no  obligation  to  defend 
the  suit  brough  by  the  Anaconda  Mining  Company.  This  mat- 
ter was  fully  covered  by  instruction  IvTo.  16,  which  appellants 
have  not  attacked  in  their  argument. 

6.  Appellants  urge  that  it  was  error  for  the  court  to  .tell 
the  jury,  in  instruction  No.  20,  that  the  minute  order  dismissing 
the  action  brought  by  the  Anaconda  Mining  Company  was  not 
conclusive  and  did  not  amount  to  a  final  or  absolute  dismissal 
of  the  suit,  because  it  was  not  followed  by  anv  other  order  or 
judgment.    We  regard  this  instruction  as  immaterial  and  harm- 
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less.  Appellants  had  shown  that  the  respondent  sold  the  prop- 
erty in  question  to  one  Haggin  on  January  25,  1894,  some 
months  prior  to  the  time  the  minute  entry  of  dismissal  was 
made,  and  that  Haggin  thereafter  transferred  it  to  the  Anaconda 
Mining  Company.  Respondent  himself  testified  that  he  sold  it 
to  Haggin.  Whether  the  suit  was  technically  dismissed  did  not 
matter.  The  facts  were  before  the  jury.  Upon  appellants' 
theory  of  the  case,  respondent  was  liable  if  he.  sold  the  Clark 
lode  to  any  one. 

7.  Appellants  take  exception  to  a  number  of  other  instruc- 
tions given  to  the  jury,  but,  after  giving  due  attention  to  their 
argument  pertinent  thereto,  we  do  not  find  that  they  have 
pointed  out  any  error  therein. 

8.  On  the  question  whether  there  was  a  contract  or  agree- 
ment between  appellants  and  respondent  with  respect  to  the 
subject-matter  of  this  action  there  was  a  substantial  conflict  of 
testimony.  The  jury  found  for  respondent,  and,  under  the 
settled  rule,  its  finding  thereon  is  conclusive. 

For  the  foregoing  reasons,  we  are  of  the  opinion  that  the  judg- 
ment and  order  should  be  affirmed. 

Per  Curiam. — For  the  reasons  given  in  the  foregoing  opin- 
ion, the  judgment  and  order  are  affirmed. 
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VAX  HOEX,  Respoxdent,  v.  HOLT  et  al..  Appellants.  t32  218, 

(No.  1,798.) 
(Submitted  March  1,  1904.     Decided  March  3,  1904.) 

Action  on  Injunction  Bond — Pleading — Complaint — Demurrer 
— Pleading  Over — Waiver. 

1.     Objection  to  a  complaint,  raised  by  demurrer,  that  it  does  not  state  a  cause 
of  action,  is  not  waived  by  pleading  over. 
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2.  The  complaint  on  an  injunction  bond,  conditioned  for  payment  of  damages 
suffered  by  reason  of  the  injunction,  if  it  be  decided  there  was  no  right 
thereto,  must  allege  a  failure  to  pay. 

Appeal  from  District  Courts  Custer  County;  C.  H.  Loud, 
Judge, 

Action  by  C.  W.  Van  Horn  against  John  M.  Holt  and  an- 
other.    Judgment  for  plaintiflF.     Defendants  appeal.   Reversed. 

Mr.  George  W.  Myers,  for  Appellants. 
Mr.  T.  J.  Porter,  for  Respondent. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

This  is  an  action  on  an  injunction  bond.  E.  C.  Howard  com- 
menced an  action  in  the  district  court  against  the  respondent 
Van  Horn,  the  only  object  of  which  was  to  secure  an  injunction 
restraining  Van  Horn  from  the  commission  of  certain  acts  de- 
tailed in  the  complaint  in  that  action.  Howard  executed  an 
^  injunction  bond  in  the  sum  of  $300,  conditioned  as  required  by 
law,  with  the  appellants  here  as  sureties.  An  injunction  was 
issued  and  ser\'ed.  Van  Horn  appeared  in  the  action,  filed  an 
answer  denying  the  allegations  of  the  complaint,  and  afterwards 
moved  the  court  to  dissolve  the  injimction.  This  motion  was 
sustained,  'and  the  injunction  dissolved.  Thereupon  Van  Horn 
commenced  this  action  against  the  sureties  on  the  injunction 
bond  to  recover  specific  damages  alleged  to  have  been  sustained 
by  him  by  reason  of  the  injunction.  The  complaint  alleges  the 
facts  set  forth  above,  and,  in  addition,  contains  the  specific 
allegation  of  the  items  of  damages,  and  prays  judgment  for 
$177.50  and  costs.  To  this  complaint  the  defendants  (appel- 
lants here)  filed  a  general  demurrer,  alleging  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
This  demurrer  was  overruled,  and  defendants  answered.  The 
cause  was  tried  to  a  jurv',  which  returned  a  verdict  in  favor  of 
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the  plaintilT  for  $152.50,  and  from  the  judgment  entered  for 
that  amount  and  costs  the  defendants  appealed. 

Appellants  contend  that  the  complaint  does  not  state  facts 
suflScient  to  constitute  a  cause  of  action,  and  does  not  support 
the  judgment  entered.  Respondent  contends  that,  even  conced- 
ing that  the  demurrer  was  well  taken,  it  was  waived  by  the  de- 
fendants' j)leading  over  and  by  the  verdict,  and  cites  Francisco 
V.  Benepey  6  Mont.  243,  11  Pac.  637,  which  he  contends  sup- 
ports this  doctrine.  But  an  examination  shows  that  the  demur- 
rer therein  considered  was  a  certain  special  demurrer,  and  on 
the  soundness  of  that  decision  we  make  no  comment.  It  is  not 
any^vhere  held  that  the  objection  to  a  complaint  on  the  ground 
that  it  does  not  state*  facts  sufficient  to  constitute  a  cause  of 
action  is  waived  by  pleading  over,  or  that  such  defect  in  the 
complaint  is  cured  by  verdict.  On  the  contrary,  it  has  been 
held  uniformly  that  such  objection  is  not  waived,  but  may  be 
urged  in  this  court  for  the  first  time.  {Territory  ex  rel.  Blake 
V.  Tirffinia  Road  Co.,  2  Mont.  96;  Gillette  v.  Ilibhard,  3  Mont. 
412  :  Lurgey  v.  Sedman^  3  Mont.  472  ;  Parker  v.  Bond,  5  Mont. 
1,  1  Pac.  20%  \  Foster  \,  Wilson,  5  Mont.  53,  2  Pac.  310;  JfiZZi- 
gan  v.  Savery,  6  Mont.  129,  9  Pac.  894;  Quirk  v.  Clark,  7 
Mont.  231,  14  Pac.  669 ;  Whiteside  v.  Lebcher,  7  Mont.  473, 
17  Pac.  548.) 

The  particular  objection  urged  against  the  complaint  is  that 
there  is  no  allegation  that  the  amount  of  damages  claimed  to 
have  been  suffered  by  the  plaintiff  has  not  been  paid.  The  con- 
dition of  the  injunction  bond  is  *^that  in  case  said  injunction 
shall  issue,  the  said  plaintiff  will  pay  to  the  said  parties  en- 
joined such  damages  not  exceeding  the  sum  of  $300  as  such 
parties  may  sustain  by  reason  of  said  injunction,  if  tlie  said  dis- 
trict court  finally  decide  that  the  said  plaintiff  was  not  entitled 
thereto."  This  action  is  upon  the  bond,  and  plaintiff  sets  forth 
at  length  the  damages  which  he  suffered  by  reason  of  the  in- 
junction, but  does  not  say  that  such  damages  have  not  been  ])aid. 
The  gist  of  the  action — that  ^^^ich  gives  rise  to  the  action — is 
the  failure  of  Howard  or  his  sureties  (appellants  here)  to  pay 
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such  damages,  or,  in  other  words,  the  gist  of  the  action  is  the 
breach  of  the  contract ;  and,  in  the  absence  of  an  allegation  of 
a  failure  to  pay,  there  is  no  allegation  of  any  breach  whatever, 
and  consequently  nothing  which  can  give  rise  to  an  action.  This 
rule  seems  to  be  settled  beyond  controversy.  (Curtis  v.  Bach- 
man,  84  Cal.  216,  24  Pac.  379 ;  same  case  on  second  appeal,  40 
Pac.  801;  Baimey  v.  Vigoreaux,  92  Cal.  631,  28  Pac.  678; 
MiclMcl  V.  Thomas,  27  Ind.  501;  4  Ency.  P.  &  P.  937,  942; 
5  Cyc.  826.) 

The  action  is  analogous  to  an  action  on  commercial  paper, 
where  nonpayment  must  be  alleged  (8  Cyc.  136),  ^r  to  an  ac- 
tion on  any  other  form  of  written  contract  where  the  breach 
must  be  averred  (9  Cyc.  728).  The  complaint  does  not  state 
a  cause  of  action,  and  will  not  support  the  judgment. 

We  have  considered  the  other  errors  assigned  by  appellants, 
but  are  of  the  opinion  that  there  is  no  merit  in  any  of  thenu 

Respondent,  in  his  brief,  contends  that  the  record  is  insuffi- 
cient, in  that  it  does  not  contain  certain  papers  which  he  con- 
tends should  be  a  part  of  the  judgment  roll.  But  there  is  noth- 
ing w^hatever  in  this  record  to  indicate  that  any  other  papers 
than  those  included  should  be  in  the  judgment  roll,  while  the 
certificate  of  the  clerk  is  to  tlie  eflFect  that  the  record  does  in  fact 
contain  a  copy  of  the  judgment  roll.  Attention  is  also  directed 
to  the  certificate  of  the  clerk  attached  to  the  record ;  but,  while 
it  is  inartificially  drawn,  we  are  of  the  opinion  that  it  is  suffi- 
cient to  identify  the  papers  constituting  the  record. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 
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KIXMAX,  Appellant,  v.  SCHEUEK,  Respondent.       i  au    731 

I  80    g9l| 
(No.  1,800.) 

(Submitted  March  1,  1904.     Decided  March  7,  1904. 

Action — Dismissal — Entry  in  Clerk's  Register — Judgment  of 
Dismissal — Appeal — Final  Judgment — Special  Order  After 
Judgment, 

1.  Code  of  Ciyil  Procedure,  Section  1722,  as  amended  by  Session  Laws  1899, 
p.  146,  authorizes  an  appeal  from  a  final  Judgment  or  from  any  special 
order  made  after  final  Judgment.  Section  1004  authorizes  the  dismissal 
of  an  action  in  certain  cases,  and  declares  that  such  dismissal  is  made  by 
entry  in  the  clerk's  register.  Held,  that  an  entry  noting  the  filing  of  an 
Agreement  to  dismiss  is  not  a  dismissal  from  which  an  appeal  can  be  taken. 

1.  Under  Code  of  Civil  Procedure,  Section  1722,  authorizing  an  appeal  from 
any  special  order  made  after  final  judgment,  an  order  overruling  a  motion 
to  set  aside  a  pretended  judgment  of  dismissal,  which  was  in  fact  not  a 
dismissal  within  Section  1004,  authorizing  dismissal,  is  not  appealable. 

3.  Under  Code  of  Civil  Procedure,  Section  1722,  authorizing  appeals  from  final 
judgments  and  special  orders  made  after  final  judgments,  an  appeal  from  an 
order  denying  a  motion  to  adopt  a  general  verdict  and  special  findings  and 
to  set  aside  the  special  verdict  in  a  suit  in  equity  must  be  dismissed  where 
the  record  shows  no  judgment  of  dismissal  or  other  final  judgment. 

Appeal  from  DistriH  Court,  Silver  Bow  County;  ^Yilliam 
Clancy,  Judge. 

Action  bv  Charles  E,  Kinnian,  as  guardian  of  Fred  V. 
Scheuer,  against  Isabella  Scheiier.  From  an  alleged  jud^ent 
of  dismissal  and  certain  special  orders,  plaintiff  appeals.  Aj> 
peals  dismissed. 

Messrs.  Saudcrs  &  Sanders,  Mr.  J.  M.  II inkle,  and  Mr.  A. 
K.  Wallace,  for  Api^ellant.- 

Messrs.  Stapleton  £  Stapleton,  and  Mr.  11'.  E.  Le  Blanc,  for 
Respondent. 

The  entry  of  dismissal  in  clerk's  register  is  sufficient  under 
Section  1004  of  the  Code  of  Civil  Pr(X?edure.  Xo  judgment 
of  dismissal  by  the  court  was,  or  is,  necessary  when  a  written 
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stipulation  of  both,  parties  is  filed  with  derk,  and  entry  thereof 
is  made.  (Snell  et  al.  v.  Dwight  et  ah,  121  Mass.  348 ;  Merritt 
V.  Campbell  47  Cal.  546.) 

MR.  COMMISSIONEE  CLAYBERG  prepared  the  follow- 
ing opinion  for  the  court : 

Suit  in  equity.  Three  ap][)eals  are  presented  in  this  record — 
one  from  an  alleged  judgment  of  dismissal,  one  from  an  order 
refusing  to  vacate  such  judgment,  and  one  from  an  order  over- 
ruling plaintiff's  motion  to  adopt  the  general  verdict  and  special 
findings  and  set  aside  the  special  verdict  of  the  jury. 

The  statutes  determine  in  what  instances  appeals  may  be 
taken  to  this  court.  Section  1722,  Code  of  Civil  Procedure,  as 
amended  by  Session  Laws  1899,  p.  146,  provides:  "(1)  From 
a  final  judgment  entered  in  an  action  or  special  proceeding  com- 
menced in  a  district  court  or  brought  into  a  district  court  from 
another  court.  (2)  *  *  *  From  any  special  order  made 
after  final  judgment.  *  "  *"  It  thus  appears  that  in  cases 
of  tliis  class,  an  appeal  can  only  be  taken  from  a  final  judgment, 
or  from  special  orders  made  after  final  judgment. 

On  appeal  from  a  final  judgment  the  record  must  contain  a 
copy  of  the  judgment  roll  (Section  1736,  Code  of  Civil  Pro- 
cedure ;  Feailierman  v.  Granite  County,  28  Mont.  462,  72  Pac. 
972.)  The  judgment  roll  must  contain  the  final  judgment. 
(Section  1196,  Code  of  Civil  Procedure.) 

The  record  on  this  api)eal  does  not  contain  any  judgment, 
but,  on  the  contrary,  shows  afiirmativelv  that  no  judgment  was 
ever  rendered  or  entered,  and  that  the  case  is  still  pending  in 
the  court  below.  .The  only  showing  made  by  the  record  as  to 
the  dismissal  of  this  case  is  found  in  an  entry  of  the  clerk  in  the 
register  of  actions,  viz. :  **Xovember  25,  1901.  Agreement  be- 
tween Frederick  V.  Scheuer  and  Isabella  Scheuer  containing 
agreement  to  dismiss  filed."  This  filing  of  itself  was  not  a  com- 
pliance with  the  provisions  of  Section  1004,  Code  of  Civil  Pro- 
cedure, and  was  not  suflicient  to  dismiss  the  action.     It  could 
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amount  to  nothing  more  than  the  filing  of  a  prsecipe  for  dis- 
missal. It  would  not  have  the  effect  of  dismissing  the  suit. 
The  statute  provides:  **The  dismissal  mentioned  in  the  first 
two  subdivisions  is  made  by  entry  in  the  clerk's  register."  This 
contemplates  a  formal  entry  of  the  dismissal  by  the  clerk  in  his 
register,  and  n«it  the  mere  filing  of  tlie  stipulation  UiX)n  which 
the  dismissal  is  to  be  entei-ed.  Whether  the  proper  entry  by 
the  clerk  would  have  the  effect  of  a  judgment  of  dismissal  is 
not  before  us,  and  is  not  considered  or  passed  upon.  There 
being  no  judgment  of  dismissal  in  the  record,  we  conclude  that 
the  appeal  from  the  pretended  judgment  must  be  dismissed. 

There  can  be  no  special  order  after  judgment  until  a  judg- 
ment is  rendered  or  entered.  There  being  no  judgment  in  the 
record,  the  api>eal  from  the  order  overruling  the  motion  to  set 
aside  the  pretended  judgment  of  dismissal  must  therefore  Ixi 
dismissed. 

The  appeal  from  the  order  overtoiling  ]>laintiff's  motion  in 
regard  to  the  verdict  and  findings  is  necessarily  an  apix?al  from 
an  order  before  final  judgment,  because  no  other  judgment  than 
one  of  dismissal  can  be  entered  in  an  equity  case  where  there 
are  special  findings  of  a  jury,  until  the  action  of  the  court  is 
had  upon  such  findings,  as  to  the  basis  of  a  judgment.  We  have 
seen  that  the  record  contains  n<5  judgment  of  dismissal,  and  it 
contains  no  other  final  judgment. 

The  action  of  the  court  on  motion  as  to  the  findings  and  ver- 
dict of  a  jury  can  be  reviewed,  if  erroneous,  by  this  court  upon 
appeal  from  the  final  judgment.  This  api)eal  must  therefore 
also  be  dismissed. 

We  recommend  that  each  and  all  of  the  api)ea]s  in  the  record 
be  dismissed. 

Per  Curiam. — For  the  reasons  stated  in  the  foregoing  opin- 
ion, the  appeals,  and  each  of  them,  are  dismissed. 
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Is     sSl       MORIX,  Respondent,  v.  WELLS  et  al..  Defendants  ; 
MOSHXER,  Appellant. 

(No.  1,796.) 
(Submitted  February  13,  1904.     Decided  March  7,  1904.) 

Justices  of  the  Pea^e — Appeal — Bond^-Sureties — Justification 
— Objection  to  Sureties — Consideration — Jurisdiction — Fn*- 
sunip  t  ions — Sta  tutes. 

1.  Code  of  Civil  Procedure,  Section  1760,  provides  that  an  appeal  from  a 
justice  Is  to  be  taken  by  filing  a  notice  of  appeal  with  the  Justice,  and  eerv- 
ing  a  copy  on  the  adverse  party.  Held  that,  In  the  absence  of  any  show- 
ing to  the  contrary,  It  Is  to  be  presumed  that  a  notice  filed  with  the  Justice 
was  properly  served. 

2.  Code  of  Civil  Procedure,  Section  1763,  provides  that  an  appeal  from  a 
justice's  court  to  the  district  court  is  not  effectual  for  any  purpose  unless 
an  undertaking  be  filed,  and  that  appellee  may  except  to  the  sufficiency  of 
the  sureties  on  the  undertaking,  and  unless  they  or  other  sureties  justify 
within  five  days,  the  appeal  must  be  regarded  as  if  no  undertaking  had  been 

.  given.     Held,  that  an  exception  to  the  sureties  does  not  divest  the  juris- 

diction of  the  district  court  of  the  appeal ;  that  the  requirement  of  the 
statute  concerning  the  Justification  of  the  sureties  is  directory,  for  ap- 
pellee's benefit,  and  that  he  may  waive  his  privilege  of  excepting  to  the 
sureties,  or  may  except  to  the  sureties  and  afterwards  withdraw  such  ex- 
ception ;  that  the  statute  is  mandatory  only  where  the  appellee  insists  that 
the  sureties  Justify  within  five  days. 

"S.  Where  appellee  excepted  to  the  sufficiency  of  the  sureties,  and  they  failed 
to  Justify  within  the  statutory  period,  counsel  for  the  parties  had  the 
right  to  stipulate  for  an  extension  *of  time  within  which  the  sureties  might 
Justify  or  a  new  undertaking  be  furnished. 

A.  The  parties  to  an  appeal  from  a  Justice  stipulated  for  an  extension  of  the 
time  within  which  the  sureties  might  justify  after  the  time  fixed  by  the 
statute  for  their  Justification  had  expired,  and,  within  the  time  so  stipa- 
lated  for,  defendant  signed  as  a  surety.  Six  months  later,  the  appeal  was 
dismissed.  Held,  that  the  signature  of  defendant  was  not  without  con- 
sideration ;  it  being  for  the  purpose  of  preventing  the  appeal  from  becoming 
Ineffectual  and  it  having,  presumptively,  operated  to  stay  proceedings  for 
several  months. 

5.  Defendant's  action  in  becoming  a  surety,  when  he  did,  was  not  contrary 
to  a  mandatory  statute  nor  prohibited  by  public  policy. 

'6.      Statutes  must  be  liberally  construed  to  maintain  the  right  of  appeal. 

Appeal  from  District  Court,  Fergus  County ;  E.  K.  Cheadle, 
Judge. 

Action  by  Oliver  Morin  against  John  Wells  and  others. 
From  a  judgment  in  favor  of  plaintiff,  and  from  an  order  deny- 
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ing  a  motion  for  a  new  trial,  defendant  Frank  Moshner  appeals. 
Affirmed. 

Mr,  Rudolf  Von  Tobel,  and  Messrs,  Walsh  &  Neiunian,  for 
Appellant. 

The  notice  of  appeal  from  the  justice's  court,  together  with 
the  undertaking  on  appeal,  w^ere  filed  within  the  period  of  thirty 
days  after  the  judgment  was  rendered.  In  accordance  with  the 
provisions  of  Section  1763,  Code  of  Civil  Procedure,  the  re- 
sj)ondent  in  that  action  excepted  to  the  sufHciency  of  the  sure- 
ties to  said  undertaking  on  the  9th  day  of  October,  1900.  Under 
the  provisions  of  Section  1763  said  sureties  were  required  to 
justify  within  five  days  after  such  exception,  to-w4t,  on  or  be- 
fore the  14th  day  of  October,  1900,  and,  upon  failure  so  to  do, 
under  the  provisions  of  said  section,  ^*the  appeal  must  be  re- 
garded as  if  no  such  undertaking  had  been  given."  Xeither 
those  sureties,  nor  others,  justified  within  the  statutory  time. 
On  October  15,  1900,  the  day  after  the  expiration  of  the  time 
for  the  sureties  to  justify,  the  parties  to  the  action  in  the 
justice's  court  entered  into  a  stipulation  by  the  terms  of  which 
it  was  attempted  to  extend  the  time  for  the  justification  of  the 
sureties,  or  to  furnish  a  new  undertaking,  and  to  revive  the 
jurisdiction  which  had  already  been  lost.  There  can  be  no  dis- 
pute as  to  the  fact  that  the  jurisdiction  of  the  appellate^  court 
to  try  the  cause  expired  on  the  14th  day  of  October,  1900.  After 
that  date,  appellant  maintains,  nothing  could  have  been  done 
by  either  party  to  confer  jurisdiction  or  to  revive  the  jurisdic- 
tion which  had  been  lost.  The  California  Code  is  identical  with 
ours  upon  that  point,  and  the  courts  of  that  state  have  construed 
the  words,  "must  be  regarded  as  if  no  such  undertaking  had 
been  given,''  as  synonymous  with  the  words  used  in  the  first  part 
of  said  Section  1763,  viz. :  "The  appeal  is  not  effectual  for  any 
purpose."  (McCracken  v.  Superior  Court,  86  Cal.  74;  Woods 
V.  Superior  Court,  67  id.  115  ;  CoTcer  v.  Superior  Court,  58  Oal. 
177 ;  McKeen  v.  Naughton,  88  Cal.  462  ;  Boush  v.  Van  Hagen,^ 
17  Cal.  121;  Wilson  v.  Davis,  1  Mont.  98.) 
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Section  1763  of  the  Code  of  Civil  Procedure  provides  that, 
if  the  sureties,  do  not  justify  within  five  days,  the  appeal  mu^t 
be  regarded  as  if  no  undertaking  had  been  given.    They  did  not 
justify  in  this  case  within  the  five  days,  and  hence  the  appeal 
must  be  regarded  as  if  no  undertaking  had  been  given.     After 
the  expiration  of  five  days  the  appellant  signed  the  bond.    This 
Tvas  without  legal  force  or  effect,  and  did  not  revive  the  appeal. 
(McDonald  v.  Paris,  68  K  W.  .737 ;  Smith  v.  Coffm,  70  N.  W. 
636;  McKeen  v.  Naughton,  26  Pac.  354;  Price  v.  Doan,  60 
Pac.  893.)     The  parties  could  not,  by  stipulation,  extend  the 
time  or  waive  giving  a  bond.     {Brown  v.  C.  M,  &  SL  P.  By. 
Co.,  75  K  W.  198 ;  Erpenbach  v.  C.  M.  &  St  P.  By.  Co.,  76 
X.  W.  923 ;  Brown  v.  Brown,  81  X.  W.  627.)     Nor  can  parties 
by  consent  confer  jurisdiction  on  the  district  court  on  appeal 
from  justice  court.     (Santom  v.  Ballard,  133  Mass.  464;  Hen- 
derson  v.  Benson,  5  X.  E.  314.)     Cases  in  which  it  has  been 
held  that  a  party  may  waive  that  which  is  intended  for  his 
benefit  are  cases  on  appeal  from  the  courts  of  record  to  the 
supreme  court,  but  on  appeal  from  a  justice  court  a  strict  com- 
pliance with  the  statute  is  necessary  to  give  the  district  court 
jurisdiction.     The  sureties  having  failed  to  justify  within  the 
time  prescribed  by  law,  imder  Section  1763,  the  appeal  must  be 
considered  as  if  no  undertaking  had  been  given.     The  appel- 
lant's signing  his  name  to  the  bond  after  that  date  did  not  re- 
vive tfie  appeal,  and  did  not  have  the  effect  of  staying  the  exe- 
cution.    Hence,  there  was  no  consideration  whatever  given  for 
the  bond.     "Wiere  a  bond  on  appeal  has  no  validity  as  a  statu- 
tory bond,  a  motion  for  judgment  thereon  should  be  denied, 
even  if  it  could  be  shown  to  be  supported  by  a  consideration, 
and  be  good  as  a  common  law  bond."     {Central  Lumber  <&  Mill 
Co.  V.  Center,  40  Pac.  334;  Powers -v.  Clwbot,  28  Pac.  1070; 
McCallion  v.  Ilibernia  Savings  Society,  33  Pac,  329;  Beavy 
V.  Butler,  50  Pac.  375;  In  re  Kennedys  Estate,  62  Pac.  64.) 
The  fact  that  appellant  did  not  issue  execution  cannot  sub- 
stitute a  consideration.     {Powers  v.  Chabot,  28  Pac  1070.) 

Messrs.  Bickford  £-  Bichford,  and  Mr.  F.   W.  Metier,  for 
Respondent. 
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ME.  COMMISSIOXER  CALLAWAY  prepared  the  fol- 
lowing opinion  for  the  court: 

This  is  a  suit  on  an  undertaking  on  ap|)eal.  The  district 
court  entered  judgment  against  the  principal  and  sureties  upon 
the  undertaking.  Defendant  Moshner  moved  for  a  new  trial, 
which  was  denied.  From  the  judgment,  and  order  denying  his 
motion,  he  has  appealed. 

It  appears  that  on  September  12,  1900,  respondent  herein 
recovered  a  judgment  in  justice's  court  against  defendant  Ouel- 
lette  in  the  sum  of  $298.15.  Desiring  to  appeal  therefrom, 
Ouellette  on  October  8th  filed  notice  and  undertaking  on  ap- 
peal. The  sureties  thereon  were  defendants  Wells  and  Berger. 
On  the  day  following,  October  9th,  respondent  excepted  to  the 
sufficiency  of  the  sureties,  requiring  them  to  justify  within  live 
days.  This  they  failed  to  do.  On  October  15th  counsel  for 
respondent  and  Ouellette  entered  into  a  written  stipulation  in 
which  it  was  agreed  that  Ouellette  "have  until  and  including 
October  22,  1900,  in  which  said  sureties  were  to  justify,  or  said 
appellant  was  to  furnish  a  new  bond  on  appeal."  On  October 
22d  the  appellant  herein,  at  the  instance  and  request  of  Ouel- 
lette, signed  the  undertaking  and  justified.  Xo  objection  is 
made  that  appellant's  signing  and  justification  were  not  within 
the  purview  of  the  stipulation.  Thereafter,  and  on  April  19, 
1901,  the  appeal  was  dismissed  by  the  district  court,  though  for 
what  cause  the  record  does  not  show. 

The  question  for  decision  is,  did  the  district  court  rightly 
hold  appellant  liable  upon  the  undertaking  ? 

Bv  Section  1760  of  the  Code  of  Civil  Procedure  it  is  laid 
down  that  "any  party  dissatisfied  with  a  judgment  rendered 
in  a  civil  action  in  a  police  or  justice's  court,  may  appeal  there- 
from to  the  district  court  of  the  county,  at  any  time  within 
thirty  days  after  the  rendition  of  the  judgment.  The  appeal 
is  taken  by  filing  a  notice  of  appeal  with  the  justice  or  judge, 
and  serving  a  copy  on  the  adverse  party  or  his  attorney."  Sec- 
tion 1763,  id,,  prescribes  that  an  appeal  from  a  justice's  court 
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is  not  effectual  for  any  purpose  unless  an  undertaking  be  filed, 
with  two  or  more  sureties,  in  a  sum  equal  to  twice  the  amount 
of  the  judgment,  including  costs,  when  the  judgment  is  for  the 
payment  of  money,  and  must  he  conditioned  that  the  appellant 
will  pay  the  amount  of  the  judgment  appealed  from,  and  all 
costs,  if  the  appeal  be  withdrawn  or  dismissed,  or  the  amount 
of  any  judgment  and  all  costs  that  may  be  recovered  against 
him  in  the  action  in  the  district  court.  The  adverse  party  may 
except  to  the  sufficiency  of  the  sureties  within  five  days  after 
the  filing  of  the  undertaking,  and,  unless  they  or  other  sureties 
justify  before  the  justice  or  judge  mthin  five  days  thereafter, 
upon  notice  to  the  adverse  party,  to  the  amount  stated  in  their 
affidavits,  the  appeal  must  be  regarded  as  if  no  such  undertak- 
ing had  been  given. 

The  imdertaking  in  this  action  substantially  complies  with 
the  conditions  of  the  statute.  The  notice  of  appeal  and  under- 
taking were  filed  with  the  justice  within  thirty  days  after  the 
rendition  of  the  judgment.  Presumably,  the  notice  was  prop- 
erly ser\'ed.  The  district  court  therefore  had  jurisdiction  of  the 
appeal.  We  must  not  confound  the  jurisdiction  which  the  court 
tlien  had  with  what  took  place  after  respondent  exercised  his 
right  to  except  to  the  sufficiency  of  the  sureties.  {Carroll  v. 
McGee,  25  K  C.  (3  Iredell's  Law)  16.)  While  respondent 
could  not  divest  the  court  of  the  jurisdiction  given  it  by  the  ap- 
peal, yet  he  could  render  the  appeal  ineffectual  in  case  he  saw 
fit  to  insist  upon  his  exceptions  to  the  sufficiency  of  the  sureties, 
provided  that  his  objections  be  not  obviated  as  prescribed  by 
statute ;  that  is,  by  a  justification  on  part  of  the  same  or  other 
sureties  or  by  the  giving  of  a  new  bond. 

The  appeal,  then,  was  perfected,  subject  only  to  the  action  of 
respondent.  ■  The  undertaking  was  filed  and  approved  by  the 
court.  The  statute  requiring  a  justification  is  directory,  and 
is  for  respondent's  benefit.  {State  ex  rel.  Reins  v.  Sixth  Ju- 
dicial District  Court,  22  Mont.  449,  57  Pac.  89,  145,  74  Am. 
St.  Eep.  618.) 

The  respondent  may  waive  his  privilege  of  excepting  to  the 
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sareties,  if  he  chooses.  If  he  does  waive  it,  no  one  else  can  ob- 
ject. So,  too,  as  the  statute  is  for  his  benefit,  he  may  except  to 
the  sufficiency  of  the  sureties,  and  afterwards  withdraw  such 
exceptions;  in  other  words,  he  may  forbear  to  pursue  his  ad- 
vantage. 

If  the  respondent  insists  that  the  sureties  justify  within  five 
days,  the  statute  is  mandatory  upon  the  appellant.  The  sure- 
ties must  justify,  or  at  least  commence  to  justify,  within  the 
period  of  five  days,  or  others  must  justify  in  their  stead,  or  a 
new  bond  must  be  given,  upk>n  notice  to  respondent;  otherwise 
the  appeal  becomes  ineffectual  for  any  purpose. 

It  will  be  readily  perceived  that  more  than  five  days  might 
be  required  to  complete  the  taking  of  testimony  upon  a  justi- 
fication. Doubtless  such  a  hearing  could  be  postponed  from 
time  to  time  to  suit  the  convenience  of  the  court,  or  of  the  parties 
upon  their  stipulation,  or  because  of  necessity,  as  if  the  justify- 
ing surety  should  be  taken  ill  during  the  hearing.  It  is  mani- 
fest that  the  statute  does  not  contemplate  that  the  period  of  five 
days  shall  always  be  deemed  a  hard  and  fast  limitation.  It 
must  be  subject  to  variation,  ex  necessitate  rei.  Statutes  must 
be  liberally  construed  to  maintain  the  right  of  appeal.  (Payne 
v.  Davis,  2  Mont.  381.)    This  being  true,  it  follows  that  counsel 

« 

for  appellant  and  respondent  had  the  right  to  enter  into  the 
stipulation  set  forth  in  the  record,  and  the  same  is  binding  upon 
them. 

Appellant  contends  that  there  was  no  consideration  for  his 
signing.  He  signed  the  undertaking  and  justified  within  the 
time  fixed  in  the  stipulation.  He  did  so  at  Ouellette's  request 
He  knew,  or  should  have  known,  the  purpose  for  which  he 
signed  the  undertaking,  and  the  object  it  was  intended  to  ac- 
complish. {Mueller  v.  Kelly,  8  Colo.  App.  527,  47  Pac  72.) 
It  was  for  the  purpose  of  preventing  the  appeal  from  becoming 
ineffectual — for  the  purpose  of  maintaining  it.  Upon  the  fore- 
going facts,  we  think  there  was  sufficient  consideration  for  the 
undertaking  sued  on.     It  was  signed  ^'in  consideration  of  the 

Vol.  XXX-« 
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appeal,"  and  appellant  bound  himself  to  pay  the  amount  of  the 
judgment  appealed  from,  and  the  costs  which  might  be  awarded 
against  Ouellette  on  the  appeal,  or  on  a  dismissal  thereof.  It 
may  be  that  one  of  the  other  sureties  justified,  or  that  the  under- 
taking was  sufficient,  in  respondent's  opinion,  after  appellant 
signed.  As  to  that  the  record  is  silent  We  cannot  say  that  it 
was  not  in  all  respects  sufficient  after  appellant  became  surety 
to  it ;  but,  whether  that  be  so  or  not,  the  record  shows  that  he 
signed  it  on  the  22d  day  of  October,  and  that  the  appeal  was 
not  dismissed  until  the  19th  day  of  April  following.  The  pre- 
sumption is  that  appellant  received  the  benefit  of  having  a  stay 
of  proceedings  between  the  last-mentioned  dates. 

In  Elliott  on  Appellate  Procedure,  Section  357,  it  is  said: 
"There  is  a  disposition — and  it  is  a  commendable  one — on  the 
part  of  the  courts  to  enforce  bonds  given  in  legal  proceedings 
wherever  it  appears  that  the  party  whose  duty  it  was  to  execute 
a  bond  has  received  benefit  from  the  bond,  although  it  may  not 
be  well  executed,  and  although  there  may  be  some  defect  of  a 
jurisdictional  nature,  but  not  of  such  a  character  as  to  oont- 
pletely  deprive  the  tribunal  of  jurisdiction.  Weight  is  attached 
— ^justly,  as  we  believe — ^by  the  better-considered  cases,  to  the 
fact  that  the  bond  has  yielded  the  principal  obligor  beneficial 
consideration."  {Braithwaite  v.  Jordan,  5  N.  D.  196,  65  N. 
W.  701,  31  L.  R.  A.  238,  and  cases  cited ;  Stephens  v.  MiLUr, 
80  Ky.  47.) 

The  Supreme  Court  of  California  takes  the  view  that,  even 
if  an  appeal  be  not  secured,  this  does  not  operate  to  render  void 
the  undertaking  given  as  required  by  law  to  make  it  effectual, 
and  says:  ^^The  sureties  on  such  an  undertaking  agree  to  be 
liable  if  the  appeal  be  dismissed,  and,  since  the  respondent  must 
be  at  some  expense  to  have  even  a  void  appeal  disposed  of,  there 
is  a  consideration  for  the  undertaking."  {In  re  Kermedj/'s 
Estate,  129  Cal.  384,  62  Pac  64.)  We  need  not  go  to  that  ex- 
tent in  this  case.  As  above  observed,  we  think  the  consideration 
for  this  undertaking  sufficient. 

Appellant's  becoming  a  surety  when  he  did  was  not  contrary 
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to  a  mandatoiy  statute,  nor  was  it  prohibited  by  public  policy. 
(Abbott  V.  WUliams,  15  Colo.  512,  25  Pac.  450.)  On  the 
other  hand,  it  was  for  a  good  purpose — ^to  preserve  to  Ouellette 
his  appeal,  and  to  secure  to  respondent  the  payment  of  his  judg- 
ment, or  any  that  he  might  recover  in  the  district  court  It  fol- 
lows that  appellant  must  discharge  the  obligation  he  has  volun- 
tarily imposed  upon  himself. 

For  the  foregoing  reasons,  we  are  of  opinion  that  the  judg- 
ment and  order  should  be  aflBrmed. 

Peb  Curiam. — For  the  reasons  given  in  the  foregoing  opin- 
,ion,  the  judgment  and  order  are  affirmed. 


INDEPENDENT  PUBLISHING  COMPANY,  Appellant, 
V.  COUNTY  OF  LEWIS  AND  CLARKE,  Respondent. 

(No.  2,046.) 
(Submitted  liarch  5,  1904.    Decided  liarch  11,  1904.) 

Counties — Expenses  of  Crimmal  Prosecutions — Briefs  on  Ap- 
peal— lAahUity  of  County. 

1.  A  county  Is  one  of  the  civil  dlyisiona  of  the  state  for  political  and  Judicial 
purposes,  created  by  the  sovereign  power  of  the  state  of  its  own  will,  with- 
out the  consent  of  the  people  who  inhabit  it ;  it  is  quasi  corporate  in  char- 
acter, but  has  only  such  powers  as  are  expressly  provided  by  law  or  are 
necessarily  implied  by  those  expressed. 

2.  After  a  criminal  case  has  been  appealed  to  the  supreme  court,  the  duties 
of  the  county  attorney  therein  and  his  power  to  contract  expenses  for  the 
county  cease,  and  the  duty  of  the  attorney  general  begins,  and,  there  being 
no  Code  provision  authorising  it,  he  has  no  power  to  contract  on  behalf  of 
the  county,  and  the  county  has  no  power  lawfully  to  pay,  expenses  incurred 
in  printing  briefs  filed  on  behalf  of  the  state  In  the  appeal. 

Appeal  from  District  Court,  Lewis  amd  Clarke  County;  J. 
M.  Clements,  Judge. 
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Action  by  the  Independent  Publishing  Company  against  the 
county  of  Lewis  and  Clarke.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

Mr.  F.  W.  Mettler,  for  Appellant. 

Mr,  Lincoln  Worhing,  for  ^Respondent. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion 
of  the  court.  ' 

A  rule  of  this  court  requires  briefs  to  be  printed.  (Rule  X.) 
In  the  case  of  State  v.  Brown  (heretofore  determined), 
29  Mont.  179,  74  Pac.  366,  a  brief  was  printed  by  the 
appellant  herein  at  the  request  of  the  attorney  general. 
The  'prosecution  having  arisen  in  Lewis  and  Clarke 
county,  the  appellant  presented  its  bill  to  the  board 
of  county  commissioners  of  that  county  for  allowance 
and  payment  The  board  rejected  it  as  not  being  a  county 
charge.  Thereupon  an  appeal  was  taken  to  the  district  court. 
(Political  Code,  Sec.  4288.)  Jn  that  court  the  parties  filed  an 
agreed  statement  of  facts  in  substance  as  follows :  The  brief, 
which  is  the  basis  of  the  claim  of  appellant  herein,  was  ordered 
by  the  attorney  general  of  the  state  of  Montana  for  use  of  the 
supreme  court  in  the  case  of  State  of  Monta/na,  Respondent,  v. 
Wilton  G.  Brown,  Appellant,  which  was  an  appeal  from  a  judg- 
ment of  conviction  in  a  criminal  prosecution  in  the  district  court 
of  Lewis  and  Clarke  county,  Montana,  and  said  brief  was  ordered 
on  behalf  of  the  state,  and  filed  in  the  supreme  court  in  accord- 
ance with  the  rule  of  the  court  requiring  the  same.  The  district 
court  thereupon  rendered  judgment  thereon  in  favor  of  the 
county ;  hence  this  appeal. 

The  sole  question  for  determination  is  this:  Is  a  county 
liable  for  the  expense  of  printing  briefs  filed  on  behalf  of  the 
state  in  this  court  in  criminal  cases  arising  within  such  coimty, 
when  ordered  by  the  attorney  general  ? 
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All  criminal  (diorges  must  be  preferred  in  the  name  of  the 
state  and  prosecuted  by  its  authority.  (Constitution,  An.  VIII, 
Sec.  27.)  The  county  attorney  is  the  public  prosecutor,  and  it 
is  his  duty,  among  others,  to  attend  the  district  court  and  con- 
duct on  behalf  of  the  state  all  prosecutions  for  public  offenses. 
(Political  Code,  Sec  4450.)  All  expenses  necessarily  incurred 
by  him  in  such  cases  arising  in  the  county  are  a  county  charge. 
(Political  Code,  Sec.  4681,  Subd.  3.)  The  attorney  general 
is  given  supervisory  power  over  him  in  all  matters  pertaining 
to  his  official  duties,  and  when  the  public  service  requires  it,  or 
he  is  requested  by  the  governor  to  do  so,  he  must  assist  the 
county  attorney  of  any  county  in  the  performance  of  his  duties. 
(Political  Code,  Sec.  460.)  When  the  emergency  arises  calling 
him  to  the  assistance  of  the  county  attorney,  he  necessarily  has 
the  authority  to  do  anything  that  the  inferior  officer  may  do, 
or,  if  the  circumstances  require  it,  undo  what  has  already  been 
done.  {State  ex  rel.  Nolan  v.  Dist.  Court,  22  Mont.  25,  55 
Pac.  916.)  The  connection  of  the  county  attorney  with  a  crimi- 
nal prosecution,  however,  ceases  for  the  time  being  when  it  is 
removed  to  this  court  by  appeal,  and  such  connection  is  not  re- 
newed again  unless  the  cause  is  remanded  to  the  district  court 
for  further  proceedings.  The  attorney  general  must  appear  in 
this  court  and  prosecute  or  defend  all  causes  to  which  the  state 
is  a  party.  (Political  Code,  Sec.  460),  and  this  duty  is  exclu- 
sively his.  So  long  as  the  cause  is  pending  in  the  district  court, 
all  expenses  are  proper  charges  against  the  county.  This  in- 
cludes fees  and  mileage  of  officers^  when  they  are  allowed,  and 
of  witnesses  and  jurors.  Included  also  is  the  expense  of  keep- 
ing the  defendant  when  in  custody.  (Political  Code,  Sec. 
4681.) 

A  county  is  one  of  the  civil  divisions  of  the  state  for  political 
and  judicial  purposes,  created  by  the  sovereign  power  of  the 
state  of  its  own  will,  without  the  consent  of  the  people  who  in- 
habit it.  (7  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  900.)  It  is  quasi 
corporate  in  character,  but  has  only  such  powers  as  are  expressly 
provided  by  law  or  are  necessarily  implied  by  those  expressed. 
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(Political  Code,  Sec.  4190;  State  ex  rel,  Lambert  v.  Coad,  23 
Mont.  131,  57  Pac.  1092.)  The  extent  of  its  duties  and  the 
burdens  of  expense  to  be  borne  by  it  are  to  be  measured  by  the 
same  limitations.  So  far  as  the  expenses  of  criminal  prosecu- 
tions are  necessarily  incurred  by  the  county  attorney,  he  is  by 
law  the  agent  of  the  county.  When  his  duties  in  that  regard 
oease  on  removal  of  a  cause  to  this  court,  his  power  to  contract 
expense  also  ceases. 

If  the  attorney  general,  then,  has  power  to  contract  expense 
bills  for  which  the  county  is  chargeable,  his  authority  must  be 
found  in  the  enumeration  of  his  powers  and  duties,  or  else  in 
the  enumeration  of  matters  which  are  proper  charges  against 
the  county,  and  the  burdens,  of  government  cast  upon  it  under 
the  statute.  A  careful  examination  of  all  the  provisions  of  the 
law  upon  this  subject  does  not  disclose  anywhere  that  the  coun- 
ties are  chargeable  with  any  expense  touching  a  criminal  prose- 
cution after  its  removal  to  this  court.  Nor  is  there  among  the 
powers  of  the  attorney  general  with  reference  to  such  prosecu- 
tions mention  of  any  authority  to  charge  any  expense  to  a  par- 
ticular county.  While  he  may  supervise  and  assist  the  county 
attorney  during  the  pendency  of  the  prosecution  in  the  district 
court,  there  is  no  longer  anything  to  supervise,  nor  any  inferior 
officer  to  assist,  after  the  cause  is  removed  to  this  court.  It  is 
then  in  his  exclusive  control;  and  in  the  absence  of  express 
authority,  or  authority  necessarily  implied,  he  may  not  charge 
the  county  with  any  expense  incurred  by  him.  Section  4681, 
swpra,  has  reference  only  to  the  powers  of  the  county  attorney 
in  this  particular,  and  although  in  the  suj^rvision  of  the  county  • 
attorney  in  that  official's  duties,  or  in  giving  such  assistance  as 
he  may  render  in  the  ])erformance  of  them,  the  attorney  general 
might  incur  expense  for  which  the  county  is  chargeable,  such 
power  does  not  appertain  to  tlie  i)erformance  of  his  duties  at  the 
capital.  Moreover,  a  board  of  commissioners  may  not  assume 
and  pay  charges  which  the  law  does  not  impose  upon  the  par- 
ticular county. 
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There  was,  therefore,  with  reference  to  the  bill  in  controversy, 
no  power  to  contract  for  the  county,  nor  power  in  the  county 
lawfully  to  pay.  Hence  the  district  court  was  correct  in  hold- 
ing that  the  bill  in  question  is  not  a  county  charge,  no  matter 
whether  the  attorney  general  presumed  to  contract  for  the 
county  or  not,  and  its  judgment  must,  for  this  reason,  be  af- 
firmed. 

Much  was  said  in  the  argument  of  counsel  touching  the  ques- 
tion whether  the  bill  is  a  proper  charge  against  the  state,  pay- 
able out  of  the  appropriation  made  for  oflSce  and  traveling  ex- 
penses of  the  attorney  general.  This  question  is  not  before  us, 
and  is  not  decided.    Judgment  aflSrmed. 

Affirmed. 

Mr.  Justice  Milburn:  I  concur.  The  state  prosecutes  and 
-should  pay  all  expense  bills  incurred  by  it,  unless  there  be 
special  provision  of  law  charging  them,  or  part  of  them,  to  the 
county  in  which  the  prosecution  originates.  The  county  must 
pay  what  the  law  expressly  says  shall  be  paid  by  it,  and  no  more. 
There  is  not  any  statute  requiring  the  county  to  pay  bills  in- 
curred by  the  state  on  appeal. 


GEBO,  Appellant,  r.  CLARKE  FORK  COAL  MINING 

COMPANY  BT  AL.,  Respondents. 

(No.  1,816.) 
(Submitted  March  4,   1904.     Decided   March   11,   1904.) 

Pvhlic  Lands  —  Fraud  in  Ohiaining  Patent  —  Patentee  as 
Trustee — Pleading — Patent — Presumption, 

1.  A  complaint,  to  hold  the  patentee  of  public  land  a  trustee  thereof  for  plain- 
tiff, alleging  merely  that  plaintiff  made  application  to  purchase  it  as  coal 
land,  filing  a  declaratory  statement  in  the  land  office,  and  went  into  pos- 
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sesBion  and  improved  it ;  that  defendant  canaed  a  forged  rellnqaishment  of 
plaintiff's  rights  to  be  filed  in  the  iand  office,  of  whlclk  she  did  not  know 
till  five  months  after  expiration  of  the  time  within  which  she  might  have 
made  proof  and  payment,  and  that  defendant  then  purchased  the  land,  and 
a  patent  was  issued  to  him— does  not  state  a  cause  of  action  ;  it  not  showing 
that  plaintiff  did  not  also  make  a  voluntary  relinquishment,  by  failure  to 
prosecute  work  on  the  land,  or  to  make,  or  offer  to  make,  seasonable  proof 
and  payment. 

2.  A  patent  itself  is  in  the  nature  of  an  official  declaration  by  that  branch  of 
the  government  to  which  the  disposition  of  the  public  lands  is  Intrusted  thac 
all  the  requirements  preliminary  to  its  issue  have  been  complied  with. 

3.  In  the  absence  of  any  showing  to  the  contrary,  the  presumption  will  be 
indulged  that  the  officials  of  the  land  department  had  before  them  sufficient 
proof  to  Justify  the  issuing  of  the  patent  to  the  patentee. 

Appeal  from  District  Court,  Carbon  Cownty;  Frank  Henry, 
Judge. 

Action  by  Ella  D.  Gebo  against  the  Clarke  Fork  Coal  Min- 
ing Company  and  another.  Judgment  for  defendants.  Plain- 
tiff appeals.     Affirmed.  * 

Statement  of  the  Case. 

This  is  a  suit  in  equity,  the  object  of  which  is  to  have  the 
defendants  (respondents  here)  declared  to  be  trustees  and  to 
hold  certain  coal  lands  in  trust  for  the  use  and  benefit  of  the 
plaintiff  (api)ella^t  here). 

The  amended  complaint  alleges  that  on  March  24,  1>^97, 
George  Gelx>  and  Ella  D.  Gebo  in  good  faith  made  a  joint  appli- 
cation to  purchase  319  acres  of  tlie  public  coal  lands  of  the 
United  States  under  the  provisions  of  Section  2348,  Rev.  St^  U. 
S.  (U.  S.  Comp.  St.  1901,  p.  1440)  ;  that  an  affidavit  and  declar- 
atory statement  were  duly  filed  in  the  proper  land  office  as  re- 
quired by  law,  and  the  rules  and  regulations  of  the  interior  de- 
partment resjiecting  the  sale  of  coal  lands ;  that  applicants  paid 
the  filing  fee,  and  received  a  receipt  from  the  receiver  of  the 
United  States  land  office,  to  which  was  appended  a  notice  that 
applicants'  filing  would  expire  on  May  20,  1898.  The  com- 
plaint contains  averments  showing  that  plaintiff  was  a 
citizen  of  the  United  States,  possessed  of  the  requisite  qualifica- 
tions to  enter  coal  lands,  but  nothing  whatever  is  said  as  to  the 
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qualification  of  het  co-applicant.     The  complaint  also  alleges 
that  plaintiff  went  into  possession  of  the  land,  and  opened  a  coal 
mine  thereon,  and  otherwise  improved  the  property.     It  is  then 
alleged  that  on  August  31,  1897,  a  false  and  fraudulent  writing 
purporting  to  have  been  signed  and  verified  by  appellant,  and 
by  the  terms  of  which  Greorge  Gebo  and  plaintiff  relinquished 
to  the  United  States  all  their  right,  title  and  interest  in  and  to 
the  land  described  in  their  application,  was  filed  in  the  land 
office;  that  such  false  and  forged  relinquishment  was  procured 
and  filed  by  and  on  behalf  of  S.  W.  Gebo,  W.  C.  Strohm  and 
Frederick  H.  Davis,  to  enable  Alfred  Thomas  and  F.  B.  Burch- 
more  to  enter  and  purchase  said  land  for  the  use  and  benefit  of 
Grebo,  Strohm  and  Davis,  and  that,  immediately  after  the  filing 
of  said  forged  relinquishment,  Thomas  and  Burchmore  did  pur- 
chase the  land  in  controversy;  that 'thereafter,  in  December, 
1897,  they   (Thomas  and  Burclunore)  sold  their  interests  to 
I>avis  and  Strohm;  that  afterwards  Strohm  sold  his  interest 
to  Davis,  and  Davis  on  September  20,  1898,  sold  the  property 
to  the  Clarke  Fork  Coal  Mining  Company,  taking  a  mortgage 
on  the  entire-  property  to  ^cure  the  purchase  price,  $100,000 ; 
that  a  patent  from  the  United  States  Avas  duly  issued  to  Thomas 
and  Burchmore ;  that  of  the  fraudulent  acts  mentioned  all  pur- 
chasers subsequent  to  Thomas  and  Burchmore  had  actual  knowl- 
edge ;  that  the  mining  company  is  insolvent ;  that  on  June  14, 
1899,  appellant  made  a  written  offer  to  jray  to  the  mining  com- 
pany $3,190.20,  being  one-half  of  the  original  purchase  price 
of  the  property  from. the  United  States,  and  demanded  that  the 
company  convey  to  her  an  undivided  one-half  interest  therein ; 
that,  by  reason  of  the  fraudulent  acts  mentioned,  the  plaintiff 
was  prevented  from  procuring  from  the  United  States  legal 
title  to  the  land  in  controversy.     The  complaint  then  alleges: 
"(18)  The  plaintiff  first  had  knowledge  of  the  fraudulent  acts 
herein  alleged  on  or  about  the  1st  of  Xoveraber,  1898."     The 
prayer  of  the  complaint  is  that  the  company  be  declared  to  be 
a  trustee  for  the  use  and  benefit  of  the  plaintiff  to  the  extent  of 
a  one-half  interest  in  the  property ;  that  it  be  compelled  to  con- 
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vey  to  her  such  interest ;  that  it  be  compelled  to  account  to  her 
for  the  rents,  issues  and  profits;  that  the  defendant  Davis  be 
required  to  release  his  mortgage  on  said  one-half  interest;  and 
that  plaintiff  hav.e  judgment  for  such  sum  as  may  be  found  due 
on  an  accounting,  and  for  her  costs.  To  this  complaint  defend- 
ants interposed  a  general  demurrer,  Avhich  was  sustained  by  the 
court;  and,  plaintiff  failing  to  plead  further,  judgment  for 
costs  was  entered  in  favor  of  defendants,  from  which  plaintiff 
appealed. 

Air.  C.  L.  Memll,  for  Appellant 
Mr,  John  A,  Luce,  for  Respondents. 

MR.  JUSTICE  HOLLOWAY,  after  stating  the  case,  de- 
livered the  opinion  of  the  court. 

.  The  demurrer  challenges  the  jurisdiction  of  the  court,  and 
the  sufficiency  of  the  allegations  of  the  complaint  to  state  a  cause 
of  action ;  but,  as  the  last  ground  of  the  demurrer  only  is  con- 
tended for  by  the  respondents  in  this  court,  our  examination  is 
confined  to  that  inquiry. 

Appellant  argues  at  length  that  this  character  of  action  is 
maintainable,  and  this  is  readily  conceded  by  respondents,  so 
that  the  only  inquiry  before  us  is,  does  the  complaint  state  facts 
sufficient  to  constitute  a  cause  of  action,  or  bring  the  plaintiff 
within  the  rule  applicable  to  such  actions  ? 

The  rule  is  that  if,  as  a  matter  of  fact,  the  government  was 
imposed  upon,  and  by  fraud  or  mistake  issued  a  patent  to  some 
other  person,  when  in  truth  the  plaintiff  was  entitled  to  it,  then, 
upon  a  proper  showing,  a  court  of  equity  will  decree  the  pat- 
entee to  be  a  trustee,  and  to  hold  the  land  in  trust  for  the  use 
and  benefit  of  the  party  really  entitled  to  it.  (Meyendorf  v. 
Frohner,  3  Mont.  282.)  But  what  is  a  proper  showing?  The 
very  foundation  of  the  rule  is  that  the  patent  was  issued  to  an- 
other when  plaintiff  was  justly  entitled  to  it.  Then  the  com- 
plaint must  show  such  facts  as  that  it  will  appear  therefrom 
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that  she  has  connected  herself  with  the  original  source  of  title 
in  the  government,  and  that  her  rights  are  injuriously  affected 
by  the  existence  of  the  outstanding  patent.  She  must  show  such 
equities  in  herself  as  will  control  the  legal  title  in  the  defend- 
ants' hands.  (Power  v.  8U,  24  Mont.  243,  61  Pac.  468.)  ITie 
filing  of  the  so-called  declaratory  statement  does  not  even  with- 
draw the  land  from  entry,  but  any  nimiber  of  filings  may  be 
made  upon  the  same  land  successively.  The  only  effect  of  the 
filing  of  such  declaratory  statements  is  to  give  to  the  applicants, 
in  the  order  of  their  filings,  preference  rights  to  purchase  the 
land,  and  that  only  for  a  period  of  fourteen  months  from  the 
date  of  filing.  In  other  words,  such  filing  only  initiates  a  right, 
which  may  be  lost  by  relinquishment,  by  failure  to  prosecute 
work  on  the  land  in  good  faith,  or  by  failure  to  mate  proof  and 
payment  within  the  fourteen  months;  and,  in  order  to  make 
out  a  cause  of  action,  plaintiff  must  show,  first,  that  she  did  not 
voluntarily  relinquish  her  right  so  initiated,  and,  second,  that 
she  did  in  good  faith  prosecute  work  upon  the  land,  and,  within 
the  time  allowed  by  law,  did  make  proof  and  payment  for  the 
land,  or  at  least  offer  to  do  so.  She  must  show  affirmatively  that 
upon  her  part  she  did,  or  offered  to  do,  all  that  was  necessary 
to  be  done  in  order  to  secure  the  patent,  and  upon  the  doing  of 
which  patent  should  have  issued  to  her  (Bohall  v.  Dilla,  114 
U.  S.  47,  5  Sup.  Ot.  782,  29  L.  Ed.  61) ;  and  these  in  addition 
to  the  facts  necessary  to  be  shown  in  order  to  entitle  her  to  make 
the  filing  in  the  first  instance.  If,  as  a  matter  of  fact,  plaintiff 
had  known  of  the  filing  of  the  so-called  forged  relinquishment 
before  the  expiration  of  the  fourteen  months,  she  might  with 
some  show  of  reason  claim  that  it  was  unnecessary  for  her  to 
offer  to  make  proof  or  tender  payment,  upon  the  theory  that  the 
law  will  not  require  the  doing  of  a  vain  thing ;  but,  on  the  con- 
trary, she  shows  affirmatively  that  she  did  not  know  of  the  ex- 
istence of  such  relinquishment  until  more  than  five  months 
after  the  expiration  of  the  time  within  w^hieh  she  might  have 
made  proof  and  payment,  and  yet  there  is  no  allegation  in  the 
complaint  that  within  the  fourteen  months,  or  at  all,  she  ever 
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made  any  offer  to  prpve  up  on  the  land  or  pay  for  it.  The  rea- 
son for  the  necessity  of  this  allegation  is  apparent^  for,  if  there 
was  another  valid  filing  made  upon  the  same  land  subsequent 
to  the  plaintiff's,  and  prior  to  the  expiration  of  such  period — 
and  there  is  no  allegation  that  there  was  not — and  such  subse- 
quent applicant  had  in  good  faith  complied  with  the  law,  plain- 
tiff's right  to  patent  would  have  ceased  absolutely  on  May  20, 
1898,  and  thereafter  she  would  have  been  a  stranger  to  the  title 
(Section  2350,  Rev.  St.  U.  S.  [U.  S.  Comp.  St  1901,  page 
1441]),  and  unable  to  maintain  this  axjtion  at  all.  The  com- 
plaint must  negative  the  fact  of  plaintiff's  voluntary  relinquish- 
ment of  her  filing  on  the  land.  It  is  not  enough  to  show  an 
initiation  of  a  valid  claim,  but  she  must  show  a  valid,  subsistr 
ing  claim  during  the  time  allowed  by  law  for  finally  merging 
such  claim  into  patent.  The  mere  allegation  that  a  fraudulent 
relinquishment  was  filed  by  certain  parties  is  not  an  allegation 
that  plaintiff  herself  never  voluntarily  relinquished  her  claim. 
It  is  not  enough  for  her  to  show  that  the  patent  should  not  have 
been  issued  to  Thomas  and  Burchmore.  (Sparks  v.  Pierce, 
115  U.  S.  408,  6  Sup.  Ct.  102,  29  L  Ed.  428.)  She  must  show 
affirmatively  that  it  was  the  filing  of  the  so-called  fraudulent 
relinquishment  alone  which  deceived  or  misled  the  ofiicials  of 
the  government,  if  they  were  deceived  or  misled,  who  otherwise 
would  have  received  her  proof  and  payment  for  the  land,  and 
issued  to  her  the  patent  therefor.  {Lee  v.  Johiiso-n,  116  U.  S. 
48,  6  Sup.  Ct  249,  29  L.  Ed.  570.)  And  the  reason  for  this 
rule  is  manifest,  for  the  execution  and  delivery  of  the  patent 
to  Thomas  and  Burchmore  were  the  final  acts  of  the  officials  of 
the  government  in  the  transfer  of  its  title  to  the  land,  and,  as 
those  acts  could  lawfully  be  performed  only  after  certain  steps 
had  been  taken,  the  patent  itself  is  in  the  nature  of  an  official 
declaration  by  that  branch  of  the  government  to.  which  the  dis- 
position of  the  public  lands  is  intrusted  that  all  the  require- 
ments preliminary  to  its  issue  have  been  complied  with.  {Smelt- 
ing Co.  V.  Kemp,  104  U.  S.  636,  26  L.  Ed.  875.)  In  the  ab- 
sence of  any  showing  to  the  contraiy,  tbe  presumption  will  be 
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indulged  that  the  officials  of  the  land  department  had  before 
thein  sufficient  proof  to  justify  the  issuing  of  the  patent  to 
Thomas  and  Burchmore.     (Lee  v.  Johnson,  supra,) 

Numerous  other  infirmities  in  the  complaint  have  been 
pointed  out,  but  the  foregoing  considerations  are  sufficient  to 
demonstrate  its  insufficiency,  and  the  correctness  of  the  trial 
court's  ruling. 

The  judgment  is  affirmed. 

Affirmed. 


STATE  EX  BEL.  COBBAN,  Relatok,  v,  DISTRICT  COURT 

OF  THE  SECOND  JUDICIAL  DIS- 

TRICT  et  al..  Respondents. 

(No.  2,058.) 
(Submitted  March  11,  1904.     Decided  March  14,  1904.) 

Appeal  from  Justice's  Court. 


1.  Vnleas  an  appeal  from  a  Justice's  court  is  taken  within  the  time,  and  effect- 
uated in  accordance  with  the  regulations,  prescribed  in  the  Code  of  Civil 
Procedure,  the  district  court  has  no  jurisdiction  of  the  appeal,  except  to 
dismiss  it. 

2.  The  only  appeal  from  a  justice's  court  provided  for  by  the  Code  of  Civil 
procedure.  Is  an  appeal  from  a  judgment,  hence  there  is  no  appeal  to  the 
district  court  from  an  order  made  in  a  justice's  court  either  before  or  after 
judgment. 


Wmt  of  review  on  the  relation  of  Kate  L.  Cobban  against 
the  district  court  of  the  Second  judicial  district,  in  and  for 
Silver  Bow  county,  and  William.  Clancy,  judge  thereof.  Orders 
annulled. 
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Mr.  James  E.  Murray,  for  Relator. 

Mr.  John  F.  Davies,  for  Respondents. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion 
of  the  court 

Application  for  writ  of  review.  On  November  6,  1903,  an 
action  was  brought  in  the  justice's  court  of  South  Butte  town- 
ship, Silver  Bow  county,  by  Kate  L.  Cobban  against  one  Gust 
Vogel,  to  recover  from  him  the  possession  of  certain  premises 
in  the  city  of  Butte,  and  damages  for  the  use  and  occupancy 
thereof.  Summons  was  issued  and  returned,  showing  due  ser- 
vice on  the  defendant.  On  November  13th,  the  appearance 
day,  on  motion  of  plaintiff,  the  default  of  the  defendant  was 
duly  entered ;  he  having  failed  to  appear  within  the  hour  al- 
lowed by  statute  after  the  time  named  in  the  summons.  Evi- 
dence was  then  introduced  and  judgment  entered  in  favor  of 
plaintiff,  as  prayed  for  in  the  complaint.  On  November  18th 
the  defendant  served  upon  counsel  for  the  plaintiff,  and  filed 
with  the  justice,  a  notice  that  he  would  on  November  23d  move 
the  court  to  set  aside  the  judgment.  At  the  time  appointed  the 
parties  appeared.  In  support  of  the  motion,  counsel  for  defend- 
ant filed  an  affidavit  of  the  defendant,  stating  that  he  had  not 
been  served  with  summons  in  the  action,  and  therefore  had  no 
notice  of  its  pendency.  The  hearing  was  then  continued  until 
December  15th.  The  plaintiff  having  in  the  meantime  filed  an 
affidavit  of  the  officer  who  served  the  summons  contradicting  the 
statements  in  the  affidavit  of  the  defendant^  the  justice  denied 
the  motion.  On  December  24th  the  defendant  served  and  filed 
his  notice  of  appeal  to  the  district  court  from  the  judgment  and 
the  order,  and,  having  given  the  undertaking  required  to  effectu- 
ate the  appeal,  procured  a  transcript  of  the  proceedings  to  be 
filed  in  the  district  court.  On  February  20,  1904,  the  motion 
to  set  aside  the  default  and  judgment  was  submitted  to  the  dis- 
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trict  court.  At  the  same  time  the  defendant  submitted  a  verified 
answer,  setting  forth  his  defense  and  an  affidavit  of  merits. 
These  papers  were  intended  to  supplement  the  showing  made 
in  the  justice's  court.  Upon  consideration  an  order  was  made, 
sustaining  the  motion,  and  the  defendant  was  permitted  to  file 
the  answer.  On  February  27th  the  plaintiff  submitted  a  motion 
to  dismiss  the  appeal  on  the  grounds,  among  others,  that  the 
court  had  no  jurisdiction  of  the  action,  in  that  the  appeal  from 
the  judgment  had  not  been  taken  within  the  time  provided  by 
the  statute  after  the  rendition  thereof,  and  that  no  appeal  lies 
from  such  an  order.  The  motion  was  denied.  Thereupon  this 
application  was  made  to  have  annulled  the  two  orders  men- 
tioned. 

The  question  for  decision  is,  was  the  cause  removed  to  the 
district  court  in  conformity  with  the  provision  of  the  statute 
applicable,  so  as  to  confer  jurisdiction  ?  The  right  of  appeal, 
though  guarantied  under  the  Constitution  (Article  VIII,  Sec. 
23),  may  be  exercised  only  in  obedience  to  the  statutory  regu- 
lations applicable.  These  regulations  are  found  in  Sections 
1760  to  1764  of  the  Code  of  Civil  Procedure.  Section  1760 
declares  that  an  appeal  may  be  taken  from  a  judgment  within 
thirty  days  after  the  rendition  thereof  by  filing  a  notice  and 
serving  it  on  the  adverse  party  or  his  attorney.  The  district 
court  is  without  power  to  entertain  the  appeal,  except  to  dis- 
miss it,  unless  taken  within  the  thirty  days,  and  unless,  further, 
it  is  effectuated  under  Sections  1763  and  1764.  When  these 
steps  have  been  taken  by  the  appellant,  the  justice  must,  upon 
payment  of  his  fee,  perform  the  duties  enjoined  upon  him  by 
Section  1762.  Upon  the  perfection  of  the  appeal  the  court  has 
jurisdiction  of  the  cause,  and  may  grant  the  relief  authorized 
by  Section  1761.  This  section  has  to  do  only  with  the  extent  of 
the  relief  which  may  be  granted  by  the  district  court.  (State 
ex  rel  Shanahan  v.  Lindsay,  22  Mont.  398,  56  Pac.  827.)  It 
does  not,  in  terms,  nor  by  implication,  allow  an  appeal  to  the 
district  court  from  an  order  made  in  thte  justice's  court,  either 
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before  or  after  judgment.  The  only  appeal  provided  for  is  an 
appeal  from  the  judgment  (Section  1760).  Thereupon,  under 
the  terms  of  Section  1761,  the  district  court  may  grant  such 
relief  as  is  therein  provided,  and  no  more. 

There  being  no  appeal  allowed  from  the  order  refusing  to  set 
aside  the  default  and  judgment  in  the  justice's  court^  and  the 
appeal  from  the  judgment  having  been  perfected  after  the  lapse 
of  thirty  days. from  the  rendition  thereof,  the  district  court  was 
without  jurisdiction  to  entertain  it  or  to  make  any  order  in  the 
cause.  The  result  is  that  the  two  orders  complained  of  were  in 
excess  of  jurisdiction,  and  must  be  annulled.  The  district  court 
should  have  sustained  the  motion  to  dismiss  the  appeal  on  the 
ground  of  want  of  jurisdiction. ' 

The  orders  complained  of  are  annulled. 


so 

30 

90 
108 

,30 
37 

001 
514 

30 
40 

96 
687 

STATE  EX  BEL.  BOSTON  &  MONTANA  CONSOLIDATED 
COPPER  &  SILVER  MINING  CO.  et  al.,  Eelators, 
V,  DISTRICT  COURT  OF  THE  SECOND  JU- 
DICIAL DISTRICT  ET  AL.,  Respondents. 

(No.  2.019.) 
(Submitted  January  4.  1904.    Decided  March  14,  1904.) 

Injunction  —  Trespass  on  Mining  Property  —  Contempt  Pro- 
ceedings— Detenmnation  of  Title — Evidence — Sufficiency. 


1.  Id  a  proceeding  to  punlBh  for  contempt  in  violating  an  injunction  restrain- 
ing defendants  from  working  mining  properties  decreed  to  be  the  property 
of  plaintiff,  much  of  the  evidence  to  show  tbat   the  properties   on  which 
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defendants  worked  belonged  to  plaintiff  was  Bpeculutlve.  and  based  on  pro- 
j<M:-tion8  made  on  concluAions  from  facts  observed  in  vi(orkings  remote  from 
the  points  in  controversy.     Held  not  sufficient  to  sustain  a  conviction. 

IMaintiflT  in  an  action  for  an  injunction  to  restrain  trespass  on  a  mining 
claim  alleged  tliat  another  cause  of  actioa.  which  was  stricken  from  the 
complaint,  was  for  damages  for  trespasses  on  veins  lying  south  of  the  vein 
with  reff'rence  to  which  injunction  was  sought,  and  the  court  found  all  the 
issues  for  plaintiff.  On  a  subsequent  proceeding  to  punish  defendants  for 
violation  of  the  injunction  the  evidence  showed  that  the  veins  with  reference 
to  which  the  injunction  was  allege<l  to  have  been  disobeyed  were  the  only 
ones  south  of  the  vein  involved  in  the  Injunction  suit.  Held,  that  the  title 
TO  these  veins  was  not  determined  by  the  injunction  suit. 

(Vmtempt  proceedings  for  violation  of  an  injunction  restraining  trespasses 
on  mining  property  cannot  be  resorted  to  for  the  purpose  of  determining 
the  title  to  veins,  the  ownership  of  which  was  not  determined  in  the  injunc- 
tion suit. 


Applicatiox  for  a  writ  of  sin)orvisorv  control  bv  the  state, 
on  the  relation  of  the  Boston  k  Montana  Consolidated  Copper 
k  Silver  Mining  Com])any  and  othei's,  against  the  district  court 
nf  the  Socond  judicial  district  of  the  state  of  Montana  and  the 
Hon.  Wilh'ani  Clancv,  judge  thereof,  to  vacate  an  order  ad- 
judging relators  gniUy  of  contempt.     Order  vacated. 

The  following  are  the  diagrams  referred  to  in  the  o])inion: 

DIAGRAM  1. 
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Statement  of  the  Case. 

Application  for  writ  of  supervisory  control.  This  proceeding 
was  instituted  for  the  purpose  of  having  vacated  an  order  of  the 
district  court  of  Silver  Bow  county  adjudging  the  relators  guilty 
of  constructive  contempt  in  violating  the  injunction  contained 
in  the  decree  in  the  cause  entitled  ''Montana  Ore  Pur.  Co,  v. 
Boston  £  Montana  C.  C.  &  S.  M.  Co.,"  refeiTed  to  in  this  pro- 
ceeding as  the  ''Pennsylvania  Case."  That  cause  was  hereto- 
fore before  this  court  on  api>eal,  and  the  decree  entered  by  the 
district  court  in  favor  of  the  plaintiff  was  modified  and  affirmed. 
(27  Mont.  288,  70  Pac.  1114;  27  Mont.  536,  71  Pac.  1005.) 

It  is  charged  in  the  affidavit  filed  in  the  district  court  that  the 
relator  corporation  and  its  co-relators,  its  agents,  are  or  have 
been  engaged  in  mining  and  removing  ore  from  certain  of  the 
veins  awarded  by  the  decree  in  that  case  to  the  plaintiff.  It  is 
admitted  that  the  relators,  as  principals  and  agents,  have  been 
removing  ores  from  the  veins,  but  that  they  are  embraced  in  the 
decree  is  controverted. 

The  veins  in  controversy  are  known  in  the  litigation  between 
the  corporations  in  the  Pennsylvania  Case  as  Xos.  3,  10  and  7 
of  the  Pennsylvania  lode  claim,  alleged  by  the  plaintiff  to  1x3 
parts  of  the  discovery  vein  of  the  Ranis-Johnstown  claim  uiwn 
its  dip  beneath  the  surface  of  the  Pennsylvania.  After  a  hear- 
ing in  the  district  court  all  the  relators  were  adjudged  guilty, 
and  were  each  sentenced  to  pay  a  fine  of  $300. 

The  decree  in  the  Pennsylvania-  Case,  as  modified  by  this 
court,  describes  the  discoverv  vein  of  the  Johnstown-Raru^ 
claim  as  having  its  apex  within  the  surface  boundaries  of  that 
daim,  as  crossing  both  the  parallel  end  lines  thereof,  and  as 
being  exposed  on  its  dip  to  the  south  within  and  beneath  the 
surface  of  the  Pennsylvania  claim  on  the  700-foot  level  of  the 
Rarus  in  No.  10  winze,  in  raise  27  from  the  700-foot  level  to 
the  400-foot  level  and  above,  and  in  upraise  24  from  what  is 
known  as  the  400-foot  level  of  the  Snohomish  or  600-foot  level 
of  the  Rarus  to  its  apex  in  the  plaintiff's  ground.    This  vein  and 
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the  two  lying* to  the  north  having  their  apices  within  the  plain- 
tiff's boundaries  were  adjudged  to  belong  to  the  plaintiff  1o 
their  lowest  depths  between  parallel  planes  extending  perpen- 
dicularly downward,  one  through  the  east  end^  line  of  the  Penn- 
sylvania claim,  and  the  other  through  the  most  westerly  point 
of  the  conveyed  portion  of  the  Johnstown  claim,  and  designated 
in^  the  diagram  accompanying  the  opinion  on  rehearing  by 
this  court  as  line  "E  Q."  27  Mont.  536,  71  Pac.  1005.  The 
workings  beneath  the  surface  of  the  Pennsylvania  and  immedi- 
ately to  the  south  are  very  extensive.  They  are  illustrated  by 
numerous  maps,  sections  and  models  submitted  with  the  record 
in  this  case.  To  undertake  to  follow  the  witnesses  who  testified 
at  the  hearing  by  the  aid  of  these  maps,  models,  etc.,  through 
the  1,500  pages  of  evidence  in  the  record,  much  of  which  was 
given  by  experts,  and  is  extremely  technical  in  character,  and 
in  this  way  to  give  a  definite  idea  of  the  controversy,  M'ould  be 
a  hopeless  task.  For  present  purposes  a  sufficiently  clear  idea 
of  it  may  be  obtained  from  the  accompanying  3iagrams  illus- 
trative of  the  contending  claims. 

Diagram  1  shows  the  position  of  the  discovery  vein  in  the 
Rarus  and  Johnstown  ground  at  the  surface.  The  veins  in  con- 
troversy are  those  indicated  at  the  extreme  southern  portion  of 
the  diagi'am  as  veins  3,  10  and  7.  The  diagram  shows  approxi- 
matelv  the  position  of  these  veins  as  thev  are  illustrated  in  the 
testimonv  of  the  witnesses,  at  or  near  the  600-foot  level  of  tho 
Pennsylvania  workings  from  the  Pennsylvania  shaft,  which  is 
located  near  the  letter  **B''  at  the  end  of  the  line  B  B  in  ground 
inmiediatelv  south  of  the  Pennsvlvania  claim.  This  level  cor- 
responds  in  depth  substantially  with  level  900  of  the  Earns 
workings  from  a  shaft  which  is  near  the  letter  "A"'  in  the  Karus 
ground  at  the  north  end  of  the  line  marked  "A  A.''  The  vein 
marked  "Xo.  11"  is,  according  to  plaintiff's  contention,  the  dis- 
covery vein  as  it  appears  after  passing  over  the  enargite  vein 
and  in  the  levels  above  where  it  overtops  7  and  10,  as  hereafter 
pointed  out.  Its  contention  is,  and  in  its  evidence  it  attempted 
to  show,  that  the  discovery  vein  of  the  Rarus-Johnstown,  on  it« 
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descent  into  the  earth,  has  a  flat  dip  not  exceeding  45  to  50  de- 
grees, and  overtopping  and  cutting  off  the  veins  designated  as 
^'Enargite,  Xos.  lO  and  7,"  unites  with  No.  3  vein  on  the  dip 
along  a  line  beginning  near  the  southeast  corner  of  the  Penn- 
sylvania claim,  and  declining  below  the  horizon  toward  the  west 
at  a  very  flat  angle.  It  contends  that  veins  No.  7  to  No.  3,  in- 
clusive, also  unite  on  the  strike  with  the  discovery  vein  near  the 
southeast  comer  of  the  Pennsylvania  claim,  and  thence  pass 
out  as  one  vein  toward  the  east.  This  contention  is  illustrated 
approximately  by  Sections  A  and  B  B. 

Section  A  is  intended  to  represent  a  section  of  the  country 
made  by  a  plane  passing  perpendicularly  downward  along  the 
heavy  line  A  A  on  diagram  1,  which  follows  substantially  the 
direction  of  upraise  24  from  the  surface  down  to  the  600-foot 
level  of  the  Pennsylvania  workings  at  the  point  Y.  Upraise 
24,  called  indifferently  ^'Winze  24"  and  "Upraise  24,"  accord- 
ing to  the  plaintiff's  contention,  follows  the  discovery  vein  from 
the  surface  to  the  600-foot  level  of  the  Pennsylvania.  It  is 
conceded  that  a  short  distance  west  of  the  plane  of  this  section 
vein  No.  3,  or  a  branch  of  it,  passes  up  beyond  the  line  of  union, 
and  has  its  apex  within  the  Pennsylvania  surface  boundaries. 
It  has  been  extensively  mined  by  the  relator  corporation  by 
many  levels  below  this  line,  and  in  ground  to  the  south  of  the 
Pennsylvania,  and  for  at  least  two  levels  above,  all  along  from 
the  line  designated  on  diagram  1  as  the  "Supreme  Court  Line" 
to  the  point  of  union  toward  the  east.  It  has  a  dip  of  80  to  85 
degrees,  and,  while  it  has  not  been  followed  from  below  into  the 
Pennsylvania  ground,  the  witnesses  all  agree  that  its  apex  will 
be  found  within  the  boundaries  of  that  claim. 

Section  B  B  illustrates  this  conditi<ju  in  part,  the  short  ver- 
tical vein  passing  upward  from  the  600-foot  level  in  the  Penn- 
sylvania where  the  two  veins  actually  unite  on  the  dip  being 
a  portion  of  vein  No.  3.  This  section  was  made  along  the  broken 
line  B  B  B  (diagram  1),  and  through  workings  along  that  line. 
So,  while  it  appears  to  be  a  plane  section,  it  in  fact  distorts  the 


104  Statk  kx  kkl.  B.  A:  M.  Co.  r.  Dist.  Ct.     IMslt.  T.'04 

(lip  of  the  alleged  overtopping  vein,  so  as  to  make  it  appear 

iiuicli  flatter  than  it  really  is.    Besides,  it  has  projected  upon  it, 

from  the  west,  workings  which  extend  along  the  direction  of 

the  line  B  B  (diagrajn  1).     Following  on  the  plan,  map  and 

models  the  j)oint8  of  exjxjsure  of  the  discovery  vein  beneath  the 

surface  of  the  Pennsylvania  claim  as  designated  in  the  decree, 

thev  indicate  that  this  i)asses  across  the  Pennsvlvania  claim 
I  I  « 

in  the  general  direction  (if  Xo.  11  vein,  at  an  angle 
north,  (K)  to  70  degrees  west.  This  condition  the 
plaintiff  seeks  to  confonn  to  its  theory  of  a  union 
between  this  vein  and  Xo.  3  on  the  dip  by  testimony  of  wit- 
nesses— based  ])artlv,  as  it  asserts,  n|x>n  actual  development  of 
the  vein  at  various  ])oints  below  the  ix)ints  mentioned  in  the 
decree,  and  ]>artly  \ipon  projections  through  undeveloi^ed  ground 
— that,  as  the  vein  descends  into  the  earth,  the  dip  becomes 
much  flatter.  To  illustrate :  The  Avitnesses  testif  v  tlial  the  vein 
has  l)een  develoi)ed  by  workings  along  the  line  B  B  in  territory 
between  the  fault  fissures  to  the  west,  as  shown  in  Section  C. 
These  are  projected  to  the  east  upon  Section  B  B,  and  with 
reference  to  them  some  of  the  witnesses  express  the  opinion  that, 
if  the  vein  extends  from  crosscut  T.")!  (Section  B  B)  on  the  di]> 
it  a])i)ears  to  have  in  these  workings,  it  will  intercept  Xo.  3  vein 
in  the  Pennsylvania  workings.  The  iK)rtion  of  the  vein  extend- 
ing from  this  crosscut  downward  is  projected  through  undevel- 
oj)ed  country. 

Section  C  is  designed  to  represent  the  conditions  along  the 
line  marked  ^'Supreme  (Vmrt  Line''  on  diagram  1.  It  illustrates 
the  contention  of  the  relators.  On  this  section  the  hanging  wall 
of  the  discovery  vein  of  the  Barus-Johnstown,  as  fixed  in  the 
decree,  is  designated  ''Hanging  Wall.''  This  is  intended  to  show 
the  dip  of  the  vein  along  that  line,  just  as  24  raise  is  intended 
to  show  it  on  Section  A.  The  other  ])oints  mentioned  in  the 
decree  ahmg  the  strike  of  the  vein  between  these  limits  indicate 
the  course  of  the  strike  of  the  vein  across  the  Pennsvlvania  claim 
at  the  depth  to  which  develoiunent  had  been  liiade  at  the  date 
of  the  decree.     The  lines  passing  diagonally  across  the  face  of 
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the  section,  and  from  left  to  ri«jht,  apparently  cutting  the  veins, 
indicate  two  parallel  fault  fissures  descending  through  the  Penn- 
svlvania  ground  toward  the  northwest  at  an  angle  of  alxnit  50 
degrees  l>elow  the  horizon.  These  are  su])jK)sed  to  reach  the 
surface  near  the  east  end  line  of  the  Pennsvlvania. 

The  contention  of  the  relators  is  that  Xos.  10,  7  and  o  veins 
are  distinct  and  se]>arate  to  the  west  of  the  point  of  union,  hav- 
ing their  to]>s  or  a])ices  within  the  Pennsylvania  surface,  and 
ending  against  the  fault  fissures  toward  the  west,  and  coming  to 
the  surface  toward  the  extreme  eastern  ]K)rti(m  of  the  claim. 
They  contond  that  Xo.  11  is  a  separate  and  distinct  vein  from 
the  discovery  vein ;  that  it  cuts  oflF  on  dip  and  strike  all  other 
veins  that  come  in  contact  with  it ;  that  it  is  parallel  tm  its  strike 
and  dip  throughout  with  Xo.  7 ;  that  the  latter,  on  itvS  strike  to 
ward  the  east,  unites  with  Xos.  10  and  »3,  and  ])asses  out  into 
the  territorv  toward  the  east  from  '20  to  25  feet  south  of  Xo.  11 
(diagram  1)  ;  that  X'^o.  11  also  passes  out  in  the  same  direction, 
not  coming  in  contact  anywhere  with  Xo.  7  or  10,  either  on  tlic 
dip  or  strike ;  that  it  has  a  dip  of  al)Out  80  degrees ;  that  the  dis- 
covery vein  on  its  dip  overtoj>s  the  enargite  vein,  and,  ]>assing 
down  Ix^hind  Xo.  11  to  ahout  the  400-foot  level  of  the  Snoho- 
mish, or  the  GOO  of  the  Rarus,  is  there  cut  off  by  Xo.  11,  and 
does  not  again  a])pear  in  the  lower  workings;  and  that  Xo.  11 
should  appear  upon  Section  A  as  extending  upward  from  tho 
Snohomish  400-foot  level.  It  is  further  contended  that  this  vein 
is  different  in  manv  of  its  characteristics  from  anv  of  the  other 
veins  in  the  vicinity,  in  that  it  is  between  parallen  clay  seams,  is 
exceedingly  uniform  in  l)oth  dip  and  strike,  has  been  developed 
Uith  alK>ve  and  below  the  ]M)int  of  union  with  the  discovery  vein, 
and  by  its  peculiar  characteristics  is  readily  recognized  and 
traced.  It  is  said  that  the  union  l)etween  vein  Xo.  11  and  tho 
discovery  vein  is  clearly  indicated  by  the  difference  in  dip  of 
the  two,  as  well  as  by  actual  development  in  the  ground.  It  is 
further  claimeil  that  vein  Xo.  7  is  separated  from  vein  Xo.  11 
l)v  countrv  rock  varvinir  in  thickness  from  25  to  40  feet,  entirelv 
free  from  mineralization  of  any  kind.      V\Hm  these  facts  is  . 
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founded  the  further  contention  that  none  of  the  veins  in  contro- 
versy were,  or  could  have  been,  within  the  issues  determined 
by  the  decree  in  the  Pennsylvania  Case. 

Mr,  A.  J.  Shores,  Mr.  C.  F.  Kelly,  and  Messrs.  Forbis  <& 
Evans,  for  Relator. 

Mr.  J,  M.  Denny,  for  Respondents. 

MR.  CHIEF  JUSTICE  BRAXTLY,  after  stating  the  case, 
delivered  the  opinion  of  the  court. 

It  is  apparent  from  the  foregoing  statement  of  the  conten- 
tions of  the  parties  as  to  the  physical  facts  touching  the  situa- 
tion of  the  veins  in  controversv  that  there  is  a  wide  diiference 
l)etween  them  as  to  their  relative  rights.  If  the  plaintiff's  con- 
tention be  sustained,  then  veins  7  and  10  certainly  belong  to  it, 
and  tlie  relators  were  properly  convicted,  whatever  conclusion 
might  be  reached  as  to  the  ownership  of  vein  Xo.  3  below  the 
alleged  union  on  the  dip  between  it  and  the  discovery  vein.  On 
the  other  hand,  if  the  relator  corporation  be  upheld  in  its  claim, 
veins  3,  7  and  10  belong  to  it,  and  the  judgment  of  conviction 
mav  not  stand. 

It  is  not  proper  for  this  court  in  this  proceeding  to  analyze 
the  evidence  touching  the  question  of  ownership,  or  to  express 
any  opinion  thereon.  The  theory  upon  which  the  plaintiff  pro- 
ceeded, and  in  which  it  was  sustained  in  the  district  court,  is 
that  the  decree  in  the  Pennsylvania  Case  embraced  these  veins, 
though  it  does  not  siiecifically  descril>o  them,  ]x?cause  developn 
ments  made  subt^equent  to  its  rendition  demonstrate  that  they 
are  parts  of  the  veins  specifically  described.  As  to  veins  7  and 
10,  and  the  portion  of  3  eastward  of  where  it  unites  with  the 
discovery  vein  on  the  strike,  the  plaintiff  says  the  facts  are  con- 
clusive. To  determine  the  correctness  of  this  claim  requires 
an  examination  of  the  issues  involved  in  that  cause,  and  an 
ascertainment  of  what  falls  within  the  description  contained  in 
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the  decree.  We  have  set  forth  in  the  statement  the  substance  of 
the  description.  It  does  not  extend,  in  terms,  to  any  other  vein 
or  veins  involved  in  the  controversv  than  the  discoverv  vein 
and  those  which  appear  to  the  north.  It  designates  only  certain 
points  along  the  dip  and  strike  of  the  former,  and  declares  the 
plaintiff  to  be  the  owner  of  it  to  the  depths.  It  does  not  refer 
to  any  vein  or  veins  to  the  south,  nor,  though  it  has  incorporated 
in  it  the  findings  of  fact  made  by  the  court,  does  it  refer  indi- 
rectly  to  anv  such  veins.  This  would  not  matter  if  the  evidence 
tended  merely  to  show  trespass  by  the  defendant  corporation 
upon  the  same  vein  or  veins  at  lower  depths.  Subsequent  de- 
velopments, however,  tend  to  show  conditions  which  could  not 
have  been  contemplated  by  the  parties  or  the  court  at  the  time 
the  decree  was  rendered.  For  illustration :  No.  3  vein  is  not 
mentioned  in  the  decree,  yet  the  facts  adduced  at  the  hearing 
tend  to  show  that  it  has  its  apex  in  the  southern  part  of  the 
Pennsylvania  claim.  To  determine  its  ownership  would  require, 
upon  proper  issues,  a  determination  of  the  question  where  the 
apex  actiially  is,  as  well  as  the  fact  of  the  union  between  it  ajid 
the  discovery  vein,  and  also  the  relative  priorities  of  the  dates 
of  the  Pennsylvania  and  Johnstown-Karus  locations.  This  de- 
termination would  also  require  a  consideration  and  determina- 
tion of  the  fact  whether  or  not  the  alleged  overtopping  vein  is 
identical  vriih  the  discovery  vein,  for  upon  a  determination  of 
these  and  other  facts  would  depend  the  ownership  of  the  united 
vein.  There  would  be  involved,  also,  an  inquiry  whether  the 
defendant  <*orporation  has  extralateral  rights  upon  Xo.  3  vein. 
If  there  is  in  fact  no  union  between  these  veins,  tlien  the  defend- 
ant corporation  is  without  question  the  owner  of  No.  3  vein. 
If  there  is  a  union  of  them  on  their  strike  toward  the  east,  and 
they  become  one  from  that  point,  still  this  does  not  determine 
the  o^mership  of  Xo.  3  to  the  west  of  the  point  of  union — the 
verj-  portion  of  it  where  the  alleged  trespasses  have  occurred. 

It  may  be  said,  also,  of  the  other  two  veins  in  controversy, 
that,  if  their  apices  arc  to  be  found  in  the  Pennsylvania  claim, 
as  they  rise  up  to  the  fault  or  surface  to  the  south  of  the  dis- 
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covery  vein,  or  vein  Xo.  11,  according  to  the  theory  of  the  rela- 
tors, then  they  are  the  property  of  the  relator  corporation. 

It  cannot  be  said  of  the  evidence  that  it  demonstrates  the 
plantifl's  ownershij)  of  any  of  these  veins.  This  court  would 
hesitate  to  so  find  upon  the  facts  in  this  record,  even  in  an  ac- 
tion brought  for  tlie  ])ur])ose  of  determining  the  question  of 
ownership.  Much  of  it  is  s])eculative  in  character,  and  is  based 
upon  projections  made  uj)on  conclusions  from  facts  observed  in 
Avorkings  remote,  in  some  instances,  In'  hundreds  of  feet  from 
the  ])articuhir  ])oint«  in  controversy.  Under  these  circum- 
stances the  conviction  should  not  Ik?  sustained. 

One  fact,  however,  a)>pearing  from  the  record  of  the  Penn- 
sylvania Case,  demonstrates  that  the  action  of  the  district  court 
in  this  ]>roceeding  cannot  be  justified.  Tlie  pleadings  present- 
ing the  issues  in  the  Fennsylvania  Case  were  introduced  in  evi- 
dence. From  them  it  is  apparent  that  the  |K>ints  in  controversy 
here  were  not  involved  in  the  action,  and  therefore  could  not 
have  l)een  embraced  bv  the  decree.  At  the  close  of  the  evidence 
the  plaintiff  asked  and  obtained  leave  to  amend  the  complaint 
The  amendment  was  made.  This  required  an  amendment  to 
the  answer,  Avliich  set  u]>  the  fact,  as  matter  iii  abatement  of  the 
action  (see  statement  ]>receding  oj)inion  in  Montana  Ore  Piir- 
chasuKj  Co.  V.  Boston  c{'  Montana  C.  C.  ct  S.  M.  Co,,  27  Mont, 
28S,  70  Pac.  1114),  that  the  suit  had  been  brought  originally 
as  an  acticm  at  law  for  damages  for  trespass  by  the  defendants 
ujxm  the  i)oints  in  controversy  in  the  action,  and  equitable  relief 
had  been  sought  (mly  as  ancillary  to  the  law  action ;  and  that, 
as  the  action  had  been  dismissed  as  to  the  count  for  damages, 
the  count  for  ancillarv  relief  should  also  be  dismissed.  A  count 
for  damages  set  up  in  the  original  complaint  had,  as  a  matter 
of  fact,  l)een  dismissed,  and  the  defendant  thus  sought  to  hav«^ 
the  action  abate  as  a  whole.  The  re])licati(m  of  the  i)laintift'  to 
this  answer  contained  the  following:  '*And  plaintiff  denies  that 
at  the  time  of  the  commencement  of  this  action  it  commenced 
an  action  at  law  to  recover  from  the  defendant  for  alleged  tres- 
pass upon  the  veins  claimed  in  this  action  by  the  ]>laintiff,  or 
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that  it  made  the  allegations  therein  whicli  are  stated  in  defend- 
ant's answer  to  ]>laintiff's  amendments  to  its  complaint,  but 
avers  the  fact  to  be  that  at  the  time  of  the  commencement  of 
this  action  there  were  included  in  tlie  complaint  two  causes  of 
action — rme  at  law  for  the  recovery  of  damages  for  ores  ex- 
tracted bv  the  defendant  from  veins  within  the  Pennsylvania 
*  «• 

l<Kle  claim,  which  were  alleged  to  have  their  tops  or  apices  in 
the  Johnstown  lode  claim,  and  the  i)arcel  of  ground  owned  by 
the  plaintiff;  that  said  veins  referred  to  in  said  cause  of  action 
he  far  to  the  soutli  of  the  veins  which  have  Ix^en  developed  by 
the  workings  made  by  the  plaintiff  within  tlie  Pennsylvania 
lode  claim."'  Inasmuch  as  the  court  found  all  tlie  issues  for  the 
plaintiff,  and  the  evidence  in  this  record  shows  conclusively  that 
these  veins  are  the  only  ones  within  the  Pennsylvania  claim 
wiuth  of  the  discovery  vein,  it  is  manifest  that  thev  were  ex- 
ehuled  from  the  issues,  and  hence  the  title  to  them  could  not 
have  heen  determined. 

Tnder  the  circumstances  presented  in  this  record,  c(m tempt 
proceedings  are  not  the  appropriate  remedy.  Where  the  title 
to  proj)erty  has  been  once  finally  adjudicated,  and  it  a])pears 
frnin  the  judgment  record,  or  from  the  record  supplemented,  if 
mvessary,  by  evidence  identifying  the  subject-matter,  that  this 
is  the  case,  and  that  the  defendant  has  been  enjoin(»d  from  fur- 
ther interference,  contempt  ])roceedings  must  l)e  resorted  to. 
[Montana  Ore  Purchasing  Co.  v.  Boston  £  Montana  (\  C.  tO 
>'.  M.  Co,,  27  ^[ont.  410,  71  Pac.  403.)  This  was  held  in  tlie 
ease  cited  with  reference  to  the  same  veins  now  in  controversy, 
the  theory  of  this  court  being  that,  as  the  com])laint  alleged 
ownership  in  the  plaintiff  under  the  decree  rendered  in  the 
Pennsylvania  Case  (27  Mont.  '2SS,  70  Pac.  1114),  it  would  l>e 
most  effectively  enforced  to  prevent  trespass  in  violation  of  the 

injunction  contained  therein  by  contempt  proceedings,  these 
furnishing  a  complete  and  adequate  remedy.  Xow,  it  ai)i)ears 
that  tlie  claim  made  in  that  case  is  not  true,  and  that  contempt 
prficeedings  have  l)een  res^jrted  to  to  adjudicate  and  settle  title 
to  proj^erty  in  no  way  affected  by  the  decree.     This  may  not  bo 
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done.  Such  proceedings  are  not  appropriate.  For  this  purpose 
there  must  be  issues  presented  by  formal  pleadings  in  an  ap- 
propriate form  of  action  at  law  or  in  equity,  after  due  notice, 
when  the  parties  may  be  heard  in  the  usual  way.  And  it  must 
always  be  the  case  where  there  is  a  bofia  fide  controversy  as  to 
ownership  of  property  which  has  not  been  adjudicated ;  other- 
wise a  party  might  be  summarily  deprived  of  his  property  with- 
out due  process  of  law.  This  rule  may  be  deduced  from  the 
following  authorities:  Ex  parte  HoUis,  59  Cal.  405;  State  ex 
rel,  Boardman  v.  Ball,  5  Wash.  387,  31  Pac.  975,  34  Am.  St. 
Rep.  866;  IVirf  v.  Brmvn,  (C.  C.)  30  Fed.  187;  Onderdonk  v. 
Fanning,  (C.  C.)  2  Fed.  568 ;  Temple  Pump  Co.  v.  Goss  Pump 
£  R.  B.  Mfg.  Co:,  (C.  C.)  31  Fed.  292;  Baldwin  v.  Hosm^r, 
101  Mich.  119,  59  X.  W.  432,  25  L.  R.  A.  739;  //^  re  Paschal, 
10  Wall.  483,  19  L.  Ed.  992 ;  Beach  on  Receivers,  Sec.  241. 

Counsel  for  respondents  in  this  proceeding  invoke  the  rule 
that  "a  judgment  is  conclusive  ui>on  the  parties,  not  only  as  to 
such  matters  as  were  in  fact  determined  in  the  proceeding,  but 
as  to  every  other  matter  which  the  parties  might  have  litigated 
incident  to  or  essentially  connected  with  the  subject-matter  in 
litigation,  whether  the  same,  as  a  matter  of  fact,  were  or  were 
not  considered."  We  shall  not  now  stop  to  consider  whether 
this  is  a  correct  statement  of  the  rule  under  the  statute  and  the 
decisions  of  the  state.  (Code  of  Civil  Procedure,  Sec.  3196; 
Ca/mpbell  v.  Rankin,  2  Mont.  369,;  Meyendorf  v.  Frohner,  3 
Mont  318 ;  Eleimchmidt  v.  Binzel,  14  Mont.  54,  35  Pac.  460, 
43  Am.  St.  Rep.  604.)  As  we  have  already  pointed  out,  the 
rule  does  not  apply  to  the  circumstances  of  this  controversy,  for 
the  reason  that  the  issues  in  the  case  in  which  the  decree  was 
rendered  expressly  excluded  a  consideration  of  the  situation 
and  ownership  of  the  veins  in  dispute. 

Counsel  for  relators  have  devoted  a  considerable  portion  of 
(their  argument  to  questions  touching  rulings  of  the  court  in 
admitting  and  excluding  evidence  ujx)n  the  hearing  in  this  pro- 
ceeding in  the  court  below.  As  the  order  must  be  vacated,  it  is 
not  necessary  to  consider  these  questions. 
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The  order  of  the  district  court  is  vacated  with  directions  to 
dismiss  the  proceeding. 

Order  vacated, 

Mr,  Justice  Hollo  way:  In  order  to  support  a  conviction 
in  a  contempt  proceeding,  the  proof  of  guilt  ought  to  l)e  clear 
and  convincing,  leaving  no  reasonable  doubt  of  such  guilt.  For 
the  reason  that  the  judgment  roll  in  the  Pennsylvania  Case,  to- 
gether with  the  other  evidence  received  on  the  hearing  in  this 
proceeding,  does  not  furnish  that  convincing  proof  that  veiiis 
3,  7  and  10  were  adjudicated  in  the  Pennsylvania  Case,  I  agree 
with  the  order  vacating  the  order  of  the  district  court  holding 
relators  guilty  of  a  violation  of  the  decree  in  that  case. 

Nothing  said  in  the  determination  of  this  proceeding  should 
be  susceptible  of  any  interpretation  which  would  apparently 
indicate  an  opinion  of  the  court  as  to  the  actual  ownership  of 
the  ore  bodies  in  controversy,  or  as  to  the  effect  of  the  testimony 
given,  aside  from  holding  it  insufficient  to  support  the  order  of 
the  court-  below. 


MORRISOX,  Respondent,  f.  ORJ^BAUIN"  et  al.. 

Appellant. 

(No.  1,805.  > 
(Submitted  March  2,  1904.     Decided  March  14,  1004.) 

Promissory  Note — Collection   Without  Suit — Right  to  Attor- 
neys Fees, 

1.  Under  Ciril  Code,  Section  30r>6,  as  amended  (Session  Laws  of  1890.  pa^e 
124),  a  note  made  payable  with  reasonable  attorney's  fees  entitles  the  holder 
to  collect  such  fees,  where  the  note  is  not  paid  at  maturity,  and  it  is  placed 
In  the  hands  of  attorneys  for  collection,  though  it  is  not  sued. 

2.  The  right  to  collect  attorney's  fees  pursuant  to  the  provisions  of  a  mortgajje 
note,  where  the  note  is  not  paid  and  is  placed  in  the  tiands  of  attorneys  for 
collection,  though  the  note  is  not  sued,  is  not  controlled  by  n  stipulation  In 
the  mortgage  for  such  fees  in  case  of  suit. 
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Appeal  from  District  Court,  Fergus  County :  E.  K.  Cheadlr, 
J^idge. 

Action  by  Mary  A.  Morrison  against  Maggie  M.  and  Breck 
Onibann.  From  a  judgment  for  plaintiff,  defendants  api)eal. 
Affirmed. 

Statkmp:nt  ok  the  Case. 

Plaintiff  commenced  this  action  to  obtain  judgment  against 
defendants  for  the  sum  of  $200,  alleged  to  Ix^  due  upon  a  prom- 
issory note,  together  Avith  an  attomev's  fee,  and  for  the  fore- 
closure  of  a  mortgage  given  to  secure  the  payment  of  the  note. 
The  district  court  sustained  plaintiff's  demurrer  to  defendants' 
amended  answer.     Defendants  have  apiwaled. 

The  note  reads  as  follows:  ''One  vear  after  date  Ave  jointly 
and  severally  promise  to  pay  to  the  order  of  Mary  A.  Morrison 
two  hundred  dollars  for  value  received.  Xegotiable  and  pay- 
able at  the  Judith  Basin  Bank  in  Lewistown,  Montana,  with 
interest  from  date  at  the  rate  of  twelve  per  cent,  per  annum 
until  paid,  and  reasonable  attorney's  fees.  The  makers  and 
endorsers  hereby  waive  presentment,  demand,  protest  and  notice 
thereof." 

The  mortgage  ])rovided  for  the  payment  of  the  *'costs  and 
charges  of  foreclosure  suit,  including  reasonable  counsel  fees  to 
1)0  fixed  and  allowed  by  the  court." 

Some  months  after  the  maturity  of  the  note,  and  prior  to  the 
commencement  of  this  suit,  [Messrs.  Cort  k  Worden,  attorneys 
for  ])laintiff,  in  whose  hands  the  note  had  Ix^en  placed  for  col- 
lection, demanded  pa^'inent  thereof  from  defendants.  There- 
upon defendants  tendered  to  said  attorneys  the  amount  of  prin- 
cipal and  interest  tiien  due  on  the  note,  together  with  $17  which 
plaintiff  had  paid  out  for  insurance  on  the  mortgaged  property, 
amounting  to  $251  in  all.  The  attorneys  demanded  in  addition 
thereto  the  sum  of  $20  as  an  attorney's  fee.  This  sum  the  de- 
fendants  refused  to  })ay.  In  order  to  keep  their  tender  good, 
they  deposited  the  $251  in  the  Judith  Basin  Bank  to  plaintiff's 
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credit,  and  gave  her  notice  thereof,  as  provided  by  Section  2035, 
Civil  Code.  The  defendants  pleaded  this  tender  in  their 
amended  answer. 

Messrs.  Blackford  &  Blackford,  and  Mr,  F.  W.  Mettler,  for 
Appellants- 

Messrs.  Cart  &  ^Vorden,  and  Mr,  II,  S,  Ilepner,  for  Respond- 
ent. 

MR  COMMISSIOXER  CALLAWAY  prepared  the  state- 
ment of  the  case  and  also  the  opinion  for  the  court. 

Did  the  attorneys  for  plaintiff  rightfully  demand  an  attor- 
ney's fee  for  the  collection  of  the  note  ?  Counsel  for  defendants 
c*ontend  that  the  attorney's  fee  was  payable  only  in  the  event  of 
a  suit  brought  to  enforce  collection  of  the  note.  The  precise 
point  has  not  heretofore  been  before  this  court.  Bank  of  Cojn- 
meree  v.  Fuqua,  11  Mont.  285,  28  Pac.  291,  14  L.  E.  A.  588, 
2^5  Am.  St.  Rep.  461,  and  Stadler  v.  First  Naiional  Bank,  22 
Mont.  190,  56  Pac.  Ill,  74  Am.  St.  Rep.  582,  were  cases  con- 
stniing  the  negotiability  of  notes  containing  stipulations  pro- 
viding for  the  payment  of  attorney's  fees  in  the  event  of  suit. 
It  has  been  a  mooted  question  as  to  whether  stipulations  for  the 
payment  of  attorney's  fees  in  addition  to  the  amount  of  the 
principal  and  interest  due  on  the  note  are  valid.  A  majority  of 
the  courts  seem  to  hold  the  affirmative,  while  others  say  such 
contracts  are  usurious  and  against  public  policy.  (See  discus- 
sion in  note  to  Kiiiermaster  v.  Brossard,  55  Am.  St.  Rep.  437 ; 
Stanford  v.  Coram,  26  Mont.  285,  67  Pac.  1005.) 

When  the  note  was  executed,  and  at  the  time  of  the  trial,  the 
contract  was  controlled  by  the  terms  of  Section  3996  of  the  Civil 
Code,  as  amended  (Session  Laws  1899,  p.  124),  which  pre- 
scribes: ^'A  negotiable  instrument  may  contain  a  pledge  of  col" 
lateral  security,  with  the  authority  to  dispose  thereof,  also  a  pro- 
vision for  reasonable  attorney's  fee  or  both."  The  terms  of  the 
section  imply  that  the  attorney's  fee  may  be  collected  without 
Vol.  xxx-8 
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suit,  because  it  provides  that  the  negotiable  instrument  may  con- 
tain a  pledge  of  collateral  security,  with  authority  to  dispose 
thereof,  and  this,  of  course,  means  without  suit  The  payment 
of  the  attorney's  fee  provided  for  in  the  note  now  in  litigation 
is  recoverable  only  in  case  the  note  be  not  paid  at  maturity. 
Such  is  the  evident  and  reasonable  interpretation  of  the  lan- 
guage employed.  The  note  is  payable  one  year  after  date,  with 
interest  from  date.  Presentment,  demand,  protest  and  notice 
are  waived.  "On  the  principle  of  nosciiur  a  sociis,  it  clearly 
follows  that  the  agreement  to  pay  attorney's  fees  could  only  be- 
come operative  after  the  bill  had  been  dishonored."  (Farmers' 
National  Bank  v.  SiUton  Mfg.  Co.,  52  Fed.  191,  3  C.  C.  A.  1, 
17  L.  R.  A.  595.) 

Incidentally  it  is  well  to  note  that  the  legislature,  since  the 
case  before  us  was  tried  in  the  court  below,  has  passed  an  Act 
intended  to  establish  a  law  uniform  with  the  laws  of  other  states 
relating  to  negotiable  instruments.  Section  2  of  the  Act  pro- 
vides that  the  sum  payable  by  the  terms  of  a  negotiable  instru- 
ment is  certain  within  the  meaning  of  the  Act,-  although  it  is  to 
be  paid  "with  costs  of  collection  or  an  attorney's  fee,  in  ease 
payment  shall  not  be  made  at  maturity."  (Session  Laws  1903, 
Chapter  121,  p.  237.) 

Almost  the  identical  question  now  presented  to  the  court  was 
passed  on  in  Moore  v.  Staser,  6  Ind.  App.  364,  32  K.  E.  563. 
In  that  case  the  court  held  that  an  agreement  to  pay  attorney's 
fees  covered  the  fee  of  an  attorney  for  the  collection  of  the  note, 
made  necessary  by  the  default  of  the  maker,  whether  suit  be 
brought  or  not.  On  rehearing  the  first  decision  was  approved. 
Moore  v.  Staser,  6  Ind.  App.  368,  33  K  K  665. 

In  the  case  at  bar  it  is  disclosed  by  defendants'  amended  an- 
swer that  Messrs.  Cort  &  Worden  were  attorneys  for  plaintiff ; 
that,  prior  to  the  time  the  tender  was  made^  they  demanded  pay- 
ment of  the  note  from  defendants ;  that  the  note  was  long  past 
due ;  and  that  the  defendants  did  not  tender  any  sum  whatever 
as  an  attorney's  fee.  Inasmuch  as  defendants  failed  to  tender 
any  sum  as  an  attorney's  fee,  we  are  not  called  upon  to  express 


30  Mont.]  Morrison  v,  Ornbaun  bt  ai-  115 

an  opinion  as  to  whether  the  fee  demanded  by  the  attorneys  for 
plaintiff  was  a  reasonable  one ;  nor  is  it  contended  by  defendants 
that  Messrs.  Cort  &  Worden  are  not  attorneys  at  law,  and  we 
therefore  need  not  determine  whether  the  word  "attorney" 
means  any  other  attorney  than  an  attorney  at  law.  Attorneys 
at  law  usually  undertake  to  collect  the  sums  due  on  promissory 
notes,  as  a  part  of  the  business  of  their  profession  and  it  apypears 
that  they  were  doing  so  in  this  case.  Defendant's  answer  shows 
that  they  demanded  a  collection  fee. 

The  court  said  in  Moore  v.  Staser,  supra:  "When  a  party 
executing  a  note  containing  an  unconditional  agreement  to  pay 
attorney's  fees,  whether  the  amount  is  stated  per  cent,  or  unde- 
termined, has  failed  to  meet  his  obligation  when  due,  and  the 
payee,  in  good  faith,  and  because  he  deems  it  necessary  so  to  do 
in  order  to  enforce  collection,  places  the  note  in  the  hands  of  an 
attorney  at  law  for  collection,  who  renders  professional  services 
in  and  about  the  collection  thereof,  either  by  suit  or  otherwise, 
he  must  pay,  in  addition  to  the  principal  and  interest,  such  rea- 
sonable attorney's  fees  as  shall  be  sufficiently  adequate  to  com- 
pensate him  for  the  services  rendered,  in  order  to  discharge  the 
obligation.  In  no  event,  however,  shall  he  be  liable  for  a  greater 
per  cent  than  that  stipulated  in  the  contract,  where  the  per  cent 
is  stated ;  but,  when  unlimited,  then  he  shall  pay  a  reasonable 
attorney's  fee.  As  above  stated,  the  right  to  collect  an  attorney's 
fee  from  a  defaulting  payor  does  not  depend  upon  the  institu- 
tion and  prosecution  of  a  suit,  but  rather  upon  the  question  as 
to  whether  or  not  professional  services  have  been  rendered  by 
an  attorney  at  law  in  or  about  the  collection  of  the  principal  of 
*  the  obligation  containing  the  stipulation  for  attorney's  fees.  In 
this  case  the  question  is  not  presented  as  to  the  extent  of  appel- 
lees' liability  for  attorney's  fees,  but  simply  whether  or  not  the 
appellees  are  liable  to  pay  any  attorney's  fees."  In  our  opinion, 
the  above  quotation  correctly  sums  up  the  law  applicable  to  the 
matter  now  under  consideration.  The  stipulation  respecting 
an  attorney's  fee  is  intended  for  the  benefit  of  the  payee.  It 
may  often  happen  that  the  payee,  if  obliged  to  employ  an  attor- 


116  Morrison  r.  Ornbaux  et  al.        [Mar.  T.'04 

ney,  will  be  compelled  to  pay  the  latter  more  than  the  total 
amount  of  interest  due  upon  the  note  to  enforce  its  collection. 
Some  courts,  however,  assert  that  the  attorney's  fee  clause  in 
promissory  notes  is  really  beneficial  to  the  payor,  as  it  tends  to 
make  him  more  punctual.  They  say  that,  if  he  knows  he  will 
be  compelled  to  assume  an  additional  burden  in  case  he  fails  to 
redeem  the  paper  at  maturity,  he  will  be  careful  to  prevent  its 
dishonor.  On  the  other  hand,  it  mav  be  safely  said  that  a  verv 
large  numl>er,  if  not  a  majority,  of  those  who  give  notes,  are 
unable  to  meet  them  at  maturity.  Upon  these  the  attorney's 
fee  provision  may  work  a  hardship,  and  for  them  no  remedy 
can  be  suggested  so  long  as  our  present  statute  obtains, — ^what 
they  need  is  a  preventive ;  they  should  not  sign  notes  containing 
such  a  provision. 

'^It  may  be  proj^er  to  add  that,  as  contracts  for  the  payment 
of  attorney's  fees  are  only  upheld  upon  the  ground  that  they 
are  a  reasonable  indemnity  against  loss  actually  and  necessarily 
occasioned  by  the  failure  of  the  payor,  it  follows  that  where 
expenses  are  unnecessarily,  or  where  none  are  actually,  incurred, 
the  contract  cannot  be  enforced.  Kenncdrj  v.  Richardson,  70 
Ind.  524;  BilUngslcy  \.  Dean,  11  Ind.  331.  The  stipulation 
for  the  payment  of  attorney's  fees  only  becomes  operative  when 
expenses  have  l)een  actually  and  necessarily  incurred  in  the 
employment  of  an  attorney  for  the  enforcement  of  collection, 
consequent  upon  the  failure  of  the  payor  to  keep  his  engage- 
ment, and  then  only  to  the  extent  of  the  expense  actually  paid 
or  to  be  paid,  or  reasonably  chargeable."  {Goss  v.  Bowen,  104 
Ind.  207,  2  X.  E.  704.) 

But  it  is  also  contended  by  counsel  for  defendants  that  the 
note  and  mortgage  must  be  construed  together,  and,  as  it  was 
provided  in  the  mortgage  that  an  attorney's  fee  might  be  allowed 
in  case  of  suit,  that  stipulation  is  controlling,  in  preference  to 
the  one  contained  in  the  note.  Not  so.  In  executing  the  note 
and  mortgage,  the  parties  must  have  contemplated  these  three 
possibilities:  That  the  note  might  l)e  paid  at  maturity;  that  it 
might  be  collected  after  maturity  by  an  attorney  Avithout  suit ; 
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that  it  might  be  collected  after  maturity  by  a  suit  including  a 
foreclosure  of  the  mortgage.  The  provision  for  an  attorney's 
fee  in  the  mortgage  was  therefore  only  cumulative. 

It  occurs  to  U3  that  the  defendants  have  no  cause  to  complain 
because  the  plaintiff  endeavored  to  collect  the  amount  of  the  note 
without  suit.  It  was  to  the  interest  of  both  parties  that  it  be 
paid  without  litigaion.  When  the  plaintiff  placed  the  note  in 
the  hands  of  her  attorneys  for  collection,  the  evident  purpose 
was  to  collect  the  amount  due  thereon  without  the  expense  of 
a  suit,  and  the  attorney's  fee  charged  would  in  such  case  be  much 
less  than  would  be  assessable  in  case  of  suit  Defendants  had 
violated  their  contract — ^had  allowed  their  note  to  become  dis- 
honored. Action  might  have  commenced  on  the  note  immedi" 
ately  after  maturity,  at  the  option  of  plaintiff.  Defendants 
would  then  have  been  subjected  to  a  much  heavier  attorney's  fee 
than  that  asked,  together  with  considerable  court  costs.  Plain- 
tiff ought  not  now  to  be  compelled  to  pay  the  costs  and  charges 
of  collection  merely  because,  in  the  first  instance,  she  adopted 
the  course  least  expensive  to  defendants. 

It  follows  that  the  judgment  should  be  affirmed. 

Per  Curiam. — For  the  reasons  stated  in  the  foregoing  opin- 
ion, the  judgment  is  affirmed. 
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1.  Heldj  in  view  of  the  former  decisions  of  this  court,  that  Political  Code, 
Sections  3010  et  $€q.,  proriding  additional  requirements  for  valid  locations 
of  mining  claims  to  those  required  by  the  Acts  of  Congress,  are  not  in  vio- 
lation of  the  U.  S.  Constitution  and  Acts  of  Congress  (though  the  court 
entertains  serious  doubts  as  to  the  correctness  of  its  former  rulings  in  this 
matter). 

2.  In  the  absence  of  proof  tending  to  impeach  the  truth  of  the  facts  stated  in 
a  declaratory  statement  for  a  mining  claim,  it  is  immaterial  to  an  adverse 
locator  that  the  declaration  was  verified  on  information  only. 

S.  That  the  locator  of  a  mining  claim  verified  the  declaratory  statement  on 
Information  only,  instead  of  on  his  personal  knowledge,  did  not  render  the 
statement  void  under  Political  Code.  Section  3612,  requiring  such  declara- 
tory statement  to  be  verified  by  the  "oath  of  the  locator." 

4.  Defendant  filed  an  application  for  a  patent  of  a  mining  claim,  the  survey 
of  which  confiicted  at  different  points  with  twt>  locations  made  by  plaintiff, 
known  respectively  as  the  "6.  H.*'  and  "G.  R.  H."  claims,  neither  of  wbicA 
confiicted  with  the  other.  Plaintiff  filed  an  adverse  claim  <m  behalf  of  eacH 
of  his  claims,  and  afterwards  brought  a  separate  suit  in  support  of  each, 
and  defendant,  in  answering  the  suit  on  the  G.  H.  claim,  referring  to  the 
action  brought  on  the  G.  R.  H.  claim,  alleged  that  in  that  action  no  claim 
was  made  to  any  portion  of  defendant's  location  by  virtue  of  plaintiff*p 
alleged  ownership  of  the  G.  H.  claim.  Held,  that  plaintiff's  actions  were 
separate  and  distinct,  and  therefore  the  pendency  of  the  one  was  no  bar  to 
the  other. 

5.  Since  U.  S.  Rev.  St.  Sec  2326  (U.  S.  Comp.  St.  1901,  p.  1430),  providing 
that  an  adverse  claimant  to  a  mining  claim,  within  thirty  days  after  fllins 
his  claim,  must  commence  proceedings  in  a  court  of  competent  jurisdiction 
to  determine  the  right  of  possession,  etc.,  does  not  prescribe  the  form  of 
action,  the  character  of  the  suit  to  be  brought  thereunder  depends  on  state 
practice. 

6.  U.  S.  Rev.  St.  Sec.  2326,  as  amended  by  Act  March  3,  1881,  c.  140.  21  Stat. 
505  (U.  S.  Comp.  St.  1901,  p.  1430),  providing  that,  if  title  to  the  ground 
in  controversy  In  an  action  to  establish  an  adverse  claim  to  a  mining  loca- 
tion shall  not  be  established  by  either  party,  the  jury  shall  so  find,  does  noc 
require  that  such  finding  should  be  by  a  jury,  where  the  suit  to  determine 
the  adverse  claim  is  in  equity. 

7.  Code  of  Civil  Procedure,  Section  1310,  provides  that  an  action  may  be 
brought  by  any  person  against  another,  who  claims  an  estate  or  interest  in 
real  property  adverse  to  him,  to  determine  such  adverse  claim ;  and  Section 
1322  declares  that,  in  an  action  to  determine  the  respective  rights  of  claim- 
ants to  the  possession  of  a  mining  claim,  it  is  immaterial  which  party  is 
in  possession,  and  that  it  is  snfllcient  if  it  appears  from  the  pleadings  that 
an  application  for  a  patent  has  been  made  and  an  adverse  claim  filed  and 
allowed,  and  requires  the  verdict  or  decision  to  find  which  party  is  entitled 
to  possession  of  the  premises.  Held,  that  where  the  complaint  in  an  action 
to  determine  an  adverse  claim  to  a  mining  location  set  up  the  filing  of 
plaintiff's  adverse  claim,  as  provided  by  Section  1322,  after  defendant  had 
applied  for  a  patent,  and  prayed  that  defendant  be  required  to  set  forth 
the  nature  of  his  claim  to  the  ground,  and  that  all  adverse  claims  of  de- 
fendant might  be  determined  by  the  judgment  of  the  court,  and  the  answer 
denied  plaintiff's  ownership  and  possession,  and  prayed  that  defendant  De 
adjudged  to  be  the  owner  and  entitled  to  possession  of  the  premises  sued 
for,  the  suit  was  one  of  equitable  cognizance,  and  not  an  action  at  law. 

8.  Where,  on  the  trial  of  a  suit  to  determine  an  adverse  claim  to  a  mining 
location,  a  jury  was  not  demanded  by  either  party,  and  the  court  tried  the 
case  as  a  suit  in  equity,  without  objection  by  de^ndant,  the  latter  was 
estopped  to  object  for  the  first  time  on  appeal  that  the  action  was  one  at 
law,  and  that  he  was  entitled  to  the  verdict  of  the  jury  as  to  which,  if  either, 
party  was  entitled  to  possession  of  the  ground  in  question. 
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9.  Where,  in  a  suit  to  determine  an  adverse  claim  to  a  mining  location,  de- 
fendant was  estopped  to  deny  that  the  suit  was  equitable  in  its  character, 
he  could  not  object  to  instructions  to  the  Jury. 

Appeal  from  District  Court,  Lewis  and  Clarke  County;  J.  M. 
Clemenis,  Judge. 

Action  by  Frank  Mares  against  Kichard  Dillon,  in  support 
of  an  adverse  claim  to  a  mining  location.  From  a  judgment  in 
favor  of  plaintiff,  and  from  an  order  overruling  a  motion  for  a 
new  trial,  defendant  appeals.    Affirmed. 

Mr.  T.  J.  Walsh,  for  Appellant. 

We  desire  to  present  for  the  consideration  of  the  court,  first, 
that  the  statute  of  the  state  of  Montana  is  unconstitutional  and 
void,  because  the  legislature  of  the  state  has  no  power  to  legis- 
late upon  the  subject  at  all,  or  if  it  has  that  power,  that  the  par- 
ticular requirement  of  the  statute  unobserved  in  this  instance 
is  unreasonable  and,  therefore,  void. 

The  question  of  the  validity  of  the  legislation  attacked  is  ap- 
proached not  without  much  diffidence,  in  view  of  its  universality, 
its  apparent  sanction  by  congress,  the  general  acquiescence  in  it, 
and  the  adjudications  of  this  court  upon  it. 

Notwithstanding  these  considerations,  however,  a  study  of 
the  subject  has  convinced  the  writer  that  it  is  utterly  indefensi- 
ble and  that  but  for  the  strong  presiunption  of  right  which  gen- 
eral and  long  continued  acquiescence  has  given  to  the  error,  as 
it  has  given  to  many  others,  no  lawyer  would  be  heard  to  say 
that  the  state  legislature  has  any  power  in  the  premises  what- 
ever. 

This  is  a  question  affecting  the  disposition  of  the  public  lands. 
The  controversy  is  as  to  which  of  the  parties  shall  receive  a 
patent  for  the  land  from  the  paramount  owner,  the  government 
of  the  United  States.  The  appellant  has  done  everything  which 
the  laws  of  the  United  States  specifically  require  him  to  do  to 
entitle  him  to  the  land,  but  the  respondent  interposes  and  says 
that  while  that  is  true,  he  has  not  done  certain  other  acts,  which 
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the  legislature  of  the  state  of  Montana  says  he  must  do  in  order 
to  entitle  him  to  the  possession  of  the  ground  in  controversy, 
and  to  a  patent  for  the  same ;  the  respondent  further  says  that 
the  appellant  not  having  done  these  acts,  he  took  possession  of 
the  ground,  located  it  in  compliance  with  the  laws  of  Montana, 
and  that  by  reason  of  so  doing  he  should  have  a  patent  to  it 
from  the  government  of  the  United  States.  This  contention  the 
court  sustains. 

We  submit  that  the  power  to  dispose  of  the  public  lands  is 
reposed  by  the  Constitution  of  the  United  States  exclusively  in 
congress,  and  that  the  state  law  appealed  to  is  unconstitutional 
by  virtue  of  Section  3,  Article  lY,  of  the  Constitution  of  the 
United  States,  as  follows : 

"The  congress  shall  have  power  to  dispose  of  and  make  all 
needful  rules  and  regulations  respecting  the  territory  or  other 
property  belongs  to  the  United  States." 

It  is  by  virtue  of  this  provision  of  the  Constitution  that  con- 
gress is  authorized  to  p«ass  law^s  for  the  sale  of  public  land». 
(Pollard  V.  Haga7h  3  How.  224;  DelAmav.  Bidwell,  182  U.  S. 
197.) 

That  the  power  granted  by  this  section  is  exclusive  has  been 
conceded  since  the  organization  of  the  government.  It  has  been 
so  declared  by  the  commentators  on  the  Constitution  and  so  held 
by  the  final  arbiter  on  all  questions  of  its  construction.  (2 
Story  on  the  Constitution,  1328 ;  2  Tucker  on  the  Constitution, 
605.) 

Reference  was  made  to  the  decisions  of  this  court  upon  the 
question  considered.  In  fact  the  question  never  has  been  de- 
cided by  this  court ;  that  is  to  say,  the  effect  of  the  above  quoted 
provision  of  the  Federal  Constitution  has  never  been  considered 
by  the  court  and,  apparently,  its  attention  has  never  been  called 
to  it.  {Wenner  v.  McNidty,  7  Mont.  30;  O'Donnell  v.  Glenn, 
8  Mont.  248 ;  O'Donnell  v.  Glenii,  9  Mont.  452  ;  Metcalf  v.  Pres- 
coit,  10  Mont.  284;  McCowan  v.  Maclay,  16  Mont.  234;  Sen- 
ders v.  Noble,  22  Mont.  119;  Purdum  v.  Ijuddin,  23  Mont. 
387.) 
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It  accordingly  appears  from  a  study  of  the  foregoing  cases 
that  so  far  as  the  question  may  be  considered  to  have  been  ad- 
judicated by  this  court,  the  decisions  rest  upon  O'Donnell  v. 
Glenn,  and  in  O'Donnell  v.  Glenn  the  provision  of  the  Consti- 
tution to  which  we  now  invite  the  attention  of  the  court  was 
neither  urged  nor  considered.  It  was  contended  in  O'Donnell 
V.  GUnn  that  the  statute  was  contrary  to  the  provision  of  the 
organic  act  of  the  territory  which  gave  to  the  legislature  the 
right  to  legislate  generally,  but  denied  to  it  the  right  to  pass  any 
law  "interfering  with  the  primary  disposition  of  the  soil." 

In  brief,  the  court  reaches  the  conclusion  that  the  power  to 
legislate  upon  these  subjects  had  been  either  directly  or  by  nee- 
essaiy  implication  conferred  by  congress  upon  the  territorial 
legislature. 

This  case  is,  to  say  the  least,  not  a  direct  authority  for  the 
exercise  of  this  power  by  a  state  legislature.  Congress  may 
delegate  certain  powers  to  a  territorial  legislature.  It  can  con- 
fer none  on  a  state  legislatui'e.  A  state  legislature  derives  none 
of  its  powers  from  congress.  Its  authority  comes  from  the  peo" 
pie  of  the  state,  as  expressed  in  the  constitution  framed  by  them. 

But  it  may  be  conceded  that  whatever  power  in  the  respect 
under  consideration  is  conferred  upon  territorial  legislatures, 
except  such  power  as  was  presumed  to  be  rejx>sed  in  them  by 
virtue  of  organic  acts,  an  attempt  was  made  by  congress  to  give 
to  state  legislatures  the  same  power. 

It  may  even  be  conceded  that  congress  attempted  to  confer 
upon  state  legislatures  the  ])Ower  to  legislate  upon  the  subject 
and  to  authorize  them  to  make  rules  and  regulations,  to  enact 
laws  prescribing  the  conditions  upon  wliicli  parties  may  be  per- 
mitted to  occupy,  possess,  use  and  exhaust  public  mineral  lands 
or  obtain  patent  to  the  same,  but  when  this  concession  is  made, 
we  have  just  reached  the  threshold  of  the  question,  which  is,  can 
congress  delegate  to  a  state  legislature  any  such  jwwer  ?  O'Don- 
nell V.  Glenn  simply  held  that  the  statutes  of  the  United  States 
liad  in  tenns  delegated  such  ix)wer  to  the  territorial  legislature 
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and  we  concede,  for  the  purpose  of  the  ailment,  that  it  in 
terms  delegated  the  same  powers  to  state  legislatures. 

We  desire  to  present  to  the  court  the  question  as  to  whether 
congress  can  constitutionally  delegate  any  such  power  to  the 
states.  To  begin,  as  above  suggested,  congress  cannot  delegate 
any  power  of  legislation  to  the  states.  Our  whole  system  of 
government  is  at  war  with  any  such  idea.  If  the  state  legis- 
lature has  this  power  at  all,  it  is  not  derived  from  any  act  of 
congress.  But  it  has  no  such  power.  The  whole  subject  of  the 
public  lands  is  within  the  exclusive  control  of  congress.  By 
Section  3  of  Article  IV  of  the  Constitution  of  the  United  States, 
congress  is  given  power  to  dispose  of  and  to  make  all  needful 
rules  and  regulations  respecting  the  territory  or  other  property 
belonging  to  the  United  States.  ''Rules  and  r^ulations"  in  this 
section  obviously  means  "laws."  (In  re  Highee,  5  Pac.  693.) 
And  ''territory"  means  ''lands."  (T.  S.  v.  Graliot,  14  Pet. 
526.) 

It  will  be  observed  that  congress  is  given  power  not  only  to 
dispose  of  the  lands  of  the  United  States,  but  to  make  all  need- 
ful laws  respecting  them ;  and  not  to  make  some  laws,  leaving 
to  the  states  power  to  make  other  laws,  but  congress  is  given 
power  to  make  all  laws  that  may  be  needed  respecting  these 
lands. 

This  language  was  deliberately  chosen  by  the  constitutional 
convention  and  the  section  was  incorporated  in  the  Constitution 
by  reason  of  a  condition  of  affairs  existing  at  the  time  it  was 
framed,  the  briefest  study  of  which  must  convince  any  one  that 
no  power  was  left  in  the  states  to  legislate  concerning  the  public 
lands  within  or  without  their  borders. 

Conflicting  grants  had  been  made  by  the  crowTi  to  various 
colonies  of  the  lands  lying  west  of  the  Alleghany  mountains. 
Disputes  over  these  lands  became  so  acrid  as  very  nearly  to  dis- 
rupt the  confederacy  before  it  was  fairly  started.  With  a  view 
to  relieve  the  situation,  the  congress  of  the  confederacy,  in  1780, 
passed  a  resolution  urging  all  of  the  states  to  cede  their  lands 
and  claims  to  lands  to  the  general  government,  which  undertook 
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by  the  resolution  to  hold  them  for  the  common  benefit  of  all  the 
states.     (Ordronaiix,  510.) 

Virginia  ceded  all  of  her  lands  north  of  the  Ohio  river  in 
1784  and  bv  her  deed  of  cession  made  the  United  States  trustee 
for  all  of  the  states.  (Indiana  v.  Kentucky,  136  U.  S.  429.) 
Massachusetts,  New  York,  Maryland  and  other  states  did  like- 
wise. The  cessions  were  not  complete  even  at  the  time  of  the 
adoption  of  the  Constitution,  and  Maryland  refused  to  ratify  it 
except  upon  the  condition  that  Virginia  should  cede  her  remain- 
ing lands.     (2  Tucker  on  the  Constitution,  606.) 

It  is  perfectly  clear  that  the  makers  of  the  Constitution  in- 
tended that  there  should  be  no  room  left  to  claim  even  that  a 
vestige  of  powef  to  legislate  concerning  the  public  lands  should 
remain  in  the  states  and  that  whatever  laws  might  be  necessary 
respecting  them  congress  should  make.  It  has  been  so  repeat- 
edly declared  bv  the  courts  both  of  the  states  and  the  nation. 
(Irvine  v.  Marsh<dl,  20  How.  558;  MVilcox  v.  Jackson,  13  Pet, 
498 ;  Gibson  v.  Choieau,  13  Wall.  92-104 ;  Seymour  v.  Sanders, 
3  Dill.  437  (12,690)  ;  Russell  v.  Lowth,  21  Minn.  167;  Miller 
V.  Little,  47  Cal.  348 ;  Van  Brocklin  v.  Anderson,  117  U.  S. 
151-167  ;  Cross  v.  Harrison,  16  How.  164 ;  Headley  v.  Coffman, 
(Xeb.)  56  X.  W.  701-703.) 

It  is  impossible,  therefore,  to  doubt  that  "all  needful  rules 
and  regulations  respecting''  the  public  lands  must  be  made  by 
congress.  And  this  power  having  been  placed  in  the  hands  of 
congress  by  the  Constitution,  it  cannot,  of  course,  be  delegated 
to  any  other  legislative  body.  The  power  to  make  laws  cannot 
be  delegated.  (Ex  parte  Wall,  48  Cal.  279 ;  Staie  v.  Simons, 
21  X.  W.  ToO',  Field  v.  Claa^k,  143  U.  S.  649.) 

This  rule  is,  of  course,  subject  to  the  qualification  that  cer- 
tain legislative  functions  may  be  reposed  in  subordinate  mu- 
nicipalities, but  it  is  needful  to  say  that  the  states  sustain  no 
such  relation  to  the  general  government.  The  people  in  fram- 
ing the  Constitution  entrusted  to  the  general  congress  the  mak- 
ing of  laws  respecting  the  public  lands  and  never  contemplated 
that  that  power  was  to  be  delegated  to  any  other  legislative  bodv. 
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To  what  purpose  did  Maryland  insist  on  cession  by  Virginia  of 
her  lands,  if  the  latter  might  prevail  upon  oongress  to  reinvest 
her  with  the  power  to  prescribe  either  in  whole  or  in  part  the 
terms  and  conditions  upon  which  those  lands  should  be  disposed 
of? 

Under  our  present  law,  at  least  as  much  is  prescribed  by  the 
state  statute  as  by  the  United  States^  statutes,  concerning  what 
shall  be  done  to  constitute  a  valid  location  of  a  mining  claim. 
But  if  the  congress  can  delegate  to  the  stafe  the  power  to  pre- 
scribe any  of  the  conditions  of  a  valid  location,  it  may  repeal 
the  existing  United  States  statutes  in  relation  thereto  and  pro* 
vide  that  the  state  legislature  may  prescribe  all  the  conditions 
upon  which  minipg  claims  may  be  located. 

Having  in  mind  the  particular  ground  of  objection  in  O'Dotir 
nell  V.  Oleiin,  the  opinion,  near  the  close,  said :  "By  the  reser- 
vation to  itself  of  the  sole  right  to  dispose  of  the  soil  in  the  first 
■instance,  congress  meant  to  make  title  to  its  purchasers,  and  re- 
ceive the  product  of  the  sales,  and  not  regard  these  local  regu- 
lations looking  to  the  acquisition  of  possessory  rights  merely, 
and  their  manner  of  enjoyment,  as  an  interference  with  its  pre- 


rogatives. 


jj 


Of  course  no  such  comment  could  ever  have  been  made  upon 
a  consideration  of  the  constitutional  provision-  giving  to  con- 
gress full  power  not  only  to  "dispose  of,"  but  also  to  "make  all 
needful  rules  and  regulations  respecting"  the  public  lands. 
Had  the  state  or  territory  not  legislated  upon  the  subject  at  all, 
a  valid  location  could  l)e  made  under  the  laws  of  the  United 
States  by  simply  discovering  the  vein  and  marking  the  location 
on  the  ground  so  that  its  boundaries  could  be  readily  traced. 
A  location  so  made  would  give  the  locator  more  than  possessory 
rights  merely.  A  pre-emptioner  settled  upon  the  public  domain 
has  possessory  rights  merely.  His  rights  rest  upon  possession 
alone ;  when  he  loses  possession,  he  loses  his  rights.  He  has  no 
property  in  the  land  that  can  be  -seized  on  execution,  that  can 
be  sold  or  assigned  to  any  person,  or  that  will  descend  to  his 
heirs,  or  that  he  can  devise  by  his  will.    At  his  death  the  place 
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is  subject  to  settlement  by  the  first  occupant  regardless  of  any 
attempted  disposition  on  his  part. 

Not  so  with  a  mining  claim  located  according  to  law.  Until 
within  recent  years  the  state  of  Washington  has  not  attempted 
to  pass  any  laAvs  regulating  the  manner  of  locating  mining 
claims  or  providing  even  for  the  filing  of  a  location  notice.  But 
a  mining  claim  located  in  the  simple  manner  prescribed  by  the 
laws  of  the  United  States  in  that  state  became  the  property  of 
the  locator.  (MaitiiA  v.  ^Yvllf,  152  U.  S.  511;  Silver  Bow  v. 
Clarke,  5  Mont.  378 ;  Noyes  v.  Mantle,  127  U.  S.  351 ;  Dahl  v. 
Saunheim,  132  U.  S.  262;  Sullivan  v.  Iron  Silver  Miniiig  Co., 
143  U.  S.  431.) 

Accordingly,  the  act  of  the  legislature  of  the  state  of  Mon- 
tana must  be  regarded  as  laying  down  conditions  for  the  "dis- 
posaF'  of  the  public  domain,  to  say  nothing  of  the  further  clause 
of  Section  3  of  Article  IV,  giving  congress  sole  power  to  make 
niles  and  regulations  "respecting"  the  same. 

Xo  one  would  pretend  to  doubt  that  if  congress  should  enact 
a  law  declaring  that  location  should  be  valid  notwithstanding 
the  notices  did  not  contain  a  description  of  the  markings  on  the 
comer,  state  statutes  making  such  requirement  would  be  invalid 
thereafter.  But  if  the  state  statute  ever  did  have  any  force,  it 
must  have  been  either  because  the  power  to  pass  it  was  delegated 
to  the  state  legislature  by  congress,  or  because  some  power  was 
left  in  the  states  to  legislate  upon  the  subject  of  the  public  lands, 
subject,  however,  to  the  paramount  riglit  of  congress, — in  other 
words,  that  the  power  of  congress  was  not  exclusive.  Both  of 
these  positions  have  been  shown  to  be  untenable. 

The  mind  glides  easily  into  the  belief  that  these  laws  are 
vahd,  because  they  have  been  in  force  so  long  and  their  validity 
has  gone  unquestioned.  But  suppose  congress  should  pass  an 
act  authorizing  the  state  legislatures  to  prescribe  additional  con- 
ditions upon  compliance  wdth  which  only  could  homestead  claim- 
ants hold  possession  or  obtain  patents  to  their  homesteads,  and 
the  state  legislature  should  pass  a  law  providing  that  all  home- 
stead claimants  should  be  required  to  post  a  notice  of  location 
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upon  their  claims  and  within  ninety  davs  mark  the  boundaries 
by  stakes  at  each  comer,  four  inches  square,  by  four  feet  six 
inches  in  length,  set  one  foot  in  the  ground,  with  a  mound  of 
earth  or  stone  four  feet  in  diameter  by  two  feet  in  height  around 
the  post,  and  mark  each  post  so  as  to  designate  the  particular 
comer  for  which  it  stood ;  that  thev  should  within  six  months 
plow  and  sow  at  least  ten  acres  (the  counterpart  of  the  dis- 
covery shaft)  and  within  ninety  days  file  in  the  office  of  the 
county  recorder  of  the  county  in  which  the  property  is  situated 
a  notice  of  the  entry  specifying  among  other  things,  the  mark- 
ings on  the  comer  posts,  and  should  provide,  in  effect,  that  in 
case  of  failure  by  the  settler  to  observe  any  of  these  require- 
ments the  land  should  be  subject  to  appropriation  by  any  other 
settler,  who  would  be  heard  to  attempt  to  justify  or  defend  such 
legislation  ? 

Still,  if  congress  can  empower  the  state  legislature  to  l^slate 
with  respect  to  mineral  lands,  or  if  it  has  that  power  without 
authorization  by  congress,  it  can  be  empowered  with  or  enjoys 
exactly  the  same  right  with  respect  to  agricultural  lands. 

We  must  likewise,  to  admit  the  validity  of  these  laws,  main- 
tain that  congress  may  empower  the  state  to  add  terms  and  con- 
ditions to  those  prescribed  by  it  as  a  condition  upon  which  a 
desert  claim  may  be  held  and  patented,  a  coal  claim,  a  claim 
taken  under  the  timber  and  stone  act,  under  the  forest  reserve 
act,  the  act  providing  for  soldiers'  additional  homesteads.  In 
other  words,  we  must  concede  the  power  of  congress  to  authorize 
the  state  legislatures  to  supplement  in  any  way  they  may  see  fit 
the  acts  of  .congress  concerning  the  disposition  of  the  public 
domain. 

Power  is  apparently  delegated  to  the  state  by  Section  2324, 
"R.  SL  U.  S.,  to  make  such  laws  as  it  may  see  fit  "governing  the 
location,  manner  of  recording  and  amount  of  work  necessary  to 
hold  possession  of  a  mining  claim,"  but  it  is  provided  by  this 
section  that  "not  less  than  one  hundred  dollars'  worth  of  labor 
shall  be  performed  or  improvements  made  during  each  year." 
If  this  is  a  valid  delegation  of  power,  the  state  law  may  require 
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a  thousand  dollars'  worth  of  work  each  year,  or  the  locator  loses 
the  property  {Belk  v.  Meagher)  which  he  acquired  by  his  loca- 
tion and  forfeits  his  right  to  acquire  the  legal  title  by  patent 
from  the  government  If  it  were  such  a  law  the  appellant  was 
attacking,  instead  of  one  prescribing  the  contents  of  a  location 
notice,  the  task  would  be  a  much  easier  one,  simply  because  it 
would  be  a  more  unusual  law.  So  firmly  do  we  believe  that 
whatever  is,  is  right,  and  so  much  more  firmly  that  which  long 
has  been. 

Such  a  law  as  that  suggested  above  would  immediately  invite 
attention  to  and  inquiry  concerning  the  source  of  power  exer- 
cised in  its  passage.  It  is  more  or  less  significant  that  no  state 
or  territory  has  ever  required  by  its  laws  more  than  one  hundred 
dollars'  worth  of  work  annually  and  now,  after  the  mining  act 
has  been  in  force  thirty  years,  it  is  ventured  that  not  more  than 
one  miner  in  each  one  hundred  would  concede  that  the  state  has 
any  right  to  exact  of  him  more  than  one  hundred  dollars'  worth 
of  work  annually,  and  not  more  than  one  lawyer  in  ten  would 
disagree  with  this  opinion. 

And  yet  the  power  to  so  l^islate  rests  on  exactly  the  same 
foundation  as  the  law,  the  validity  of  which  is  here  questioned. 
There  should  be  uniformity  in  the  law  concerning  the  location 
of  mining  claims.  A  prospector  going  from  Montana  to  Idaho 
must  unlearn  what  he  has  learned  concerning  the  Montana  law 
and  study  the  Idaho  statutes  or  he  risks  the  loss  of  a  valuable 
claim  he  has  discovered  by  his  skill,  labor,  energy,  privation  and 
endurance.  If  he  goes  to  Nevada,  he  must  begin  the  lesson 
anew.  If  congress  but  did  its  duty  and  legislated  on  the  sub- 
ject, there  would  be  uniformity.  The  man  who  knows  how  a 
homestead  or  desert  claim  is  taken  or  acquired  in  one  state  may 
go  to  the  bounds  of  the  union  and  enter  one  in  the  same  manner. 

No  fair  or  reasonable  pretense,  even,  can  be  made  that  the 
constitutionality  of  such  laws  was  ever  considered  or  passed  upon 
by  the  Supreme  Court  of  the  United  States,  or  that  it  even  im- 
pliedly expressed  an  opinion  on  the  subject  in  any  case. 
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Although  it  would  be  vicious  legislation,  congress  might  pos- 
sibly pass  an  act  simply  declaring  that  all  existing  rules  estab- 
lished by  miners'  conventions  9r  state  laws  should  be  in  force 
and  effect.  It  might  be  argued  that  the  adopting  act  by  refer- 
ence embraced  them  so  that  they  became  a  part  of  it.  But  no 
one  would  contend  that  a  law  authorizing  them  in  the  future  to 
promulgate  rules  and  laws  and  providing  that  such  should  have 
the  effect  of  federal  statutes  could  be  sustained.  That  w-ould  be 
a  clear  delegation  of  legislative  power.  But  whatever  con- 
gress might  do  in  this  direction,  it  never  has  done  anything  like 
it.  '"^Tlie  recognition  bv  congress  of  local  customs  and  statutory 
provisions  as  at  times  controlling  the  right  of  possession  does 
not  incorporate  them  into  the  body  of  federal  law."  {Shoshone 
v.  Butter,  177  U.  S.  505.) 

Tlie  law  in  question  is,  accordingly,  a  state  law,  and  in  no 
sense  a  federal  law.  It  need  not  be  argued  that  if  congress 
canot  delegate  to  a  grave,  decorous  and  constitutional  body  such 
as  a  state  legislature  p<Aver  to  enact  these  laws,  it  cannot  dele- 
gate such  }K>wer  to  a  miners'  meeting  or  convention. 

Xor  does  it  help  the  matter  to  speak  of  these  laws  as  local 
rules.  The  constitutional  provision  imder  consideration  gives 
to  congress  the  exclusive  power  to  make  all  needful  "rules" 
respecting  the  public  lands.  If  these  laws  can  be  sustained  then 
we  must  admit  the  power  of  concrress,  having  repealed  all  exist- 
ing laws  for  the  disposition  of  public  lands,  to  pass  an  act  pro- 
viding that  they  shall  be  patented  to  such  persons  on  such  con- 
dition as  the  legislatuies  of  the  slates  respectively  in  which  they 
lie  shall  prescribe. 

Not  an  idea  has  been  advanced  to  sustain  the  power  of  the 
state  to  legislate  in  the  premises,  save  that  it  has  done  so  for 
many  years  and  that,  without  consideration,  courts  have  as- 
sumed the  constitutionality  of  these  laws.  Xo  foundation  is 
even  suggested  to  the  court  upon  which  it  can  stand  to  uphold 
these  measures. 

I^nless  some  reason  not  even  hinted  at  bv  coimsel  in  either 
brief  or  argument  can  be  advanced  to  show  the  inapplicability 
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of  the  apparently  plain  provisions  of  Section  3  of  Article  IV 
of  the  Xational  Constitution,  it  is  the  plain  duty  of  the  court 
to  declare  the  law  attacked  as  an  usurpation. 

Messrs,  IL  G.  £  S.  H,  Mclntire,  for  Respondent. 

MR.  COMMISSIONER  CLAYBERG  prepared  the  follow- 
ing opinion  for  the  court : 

Appellant,  Dillon,  made  application  to  the  United  States 
land  oflBce  for  a  patent  to  the  Black  Eagle  quartz  lode  mining 
claim.  Respondent,  Mares,  filed  two  adverse  claims  in  the  land 
office  against  this  application — one  based  upon  the  Gold  Hill 
quartz  lode  claim,  and  one  based  upon  the  Gold  Rocky  Hill 
quartz  lode  claim,  with  both  of  which  the  surface  of  the  Black 
Eagle  was  in  conflict.  Within  the  time  allowed  by  the  statute 
of  the  United  States,  respondent  instituted  two  suits,  in  sup- 
port of  his  adverse  claims  (one  on  each  of  his  locations),  in  the 
district  court  of  Lewis  and  Clarke  county.  In  the  appeals  un- 
der consideration,  the  suit  based  upon  the  Gold  Hill  location 
is  involved.  The  action  was  tried  by  a  court  and  jury,  and  from 
the  judgment  entered  in  favor  of  the  validity  of  the  Gk)ld  Hill 
location,  and  from  an  order  overruling  his  motion  for  a  new 
trial,  appellant  appeals. 

Validity  of  State  Statute. 

Counsel  for  appellant  insists,  with  great  force  and  much 
reason,  that  the  statutes  of  Montana  requiring  certain  acts  to 
be  performed  by  one  locating  a  mining  claim,  in  addition  to 
the  requirements  of  the  Acts  of  Congress  (Section  3610  et  seq.. 
Political  Code),  are  in  violation  of  Section  3,  Article  IV,  of 
the  Constitution  of  the  United  States,  which  provides:  "The 
congress  shall  have  power  to  dispose  of  and  make  all  needful 
rules  and  regulations  respecting  the  territory  or  other  jxroperty 
belonging  to  the  United  States;  and  nothing  in  this  Constitu- 
tion shall  be  so  construed  as  to  prejudice  aliy  claims  of  the 
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United  States,  or  of  any  particular  state."  Also,  that  these 
requirements  are  inconsistent  with  the  provisions  of  the  Acta 
of  Congress  in  regard  to  the  location  of  mines,  and  therefore 
void.  Also,  if  these  provisions  of  the  state  statute  are  held  to 
be  permitted  or  recognized  by  the  Acts  of  Congress,  then  such 
Acts,  to  that  extent,  are  in  violation  of  the  above  section  of  the 
Constitution  of  the  United  States. 

The  question  of  the  constitutionality  and  validity  of  our 
present  statute,  and  of  the  provisions  of  the  territorial  statutes 
of  a  somewhat  similar  character,  have  been  before  this  court 
and  its  predecessor,  the  supreme  court  of  the  territory,  quite 
frequently,  and  we  find  that,  whenever  this  question  was  dis- 
cussed and  decided  by  either  court,  the  validity  and  constitu- 
tionality of  these  statutes  have  been  uniformly  upheld. 

In  O'Donnell  v.  Olenn,  8  Mont  248,  19  Pac.  302,  the  court 
for  the  first  time  directly  considered  the  point  made,  relative 
to  the  constitutionality  of  the  Acts  of  the  legislative  assembly 
of  the  territory,  and  holds  such  legislation  valid.  Chief  Justice 
McConnell  says :  "By  the  reservation  to  itself  of  the  sole  right 
to  dispose  of  the  soil  in  the  first  instance,  congress  meant  to 
make  title  to  its  purchasers,  and  receive  the  product  of  the  sales, 
and  not  to  regard  those  local  regulations,  looking  to  the  acquisi- 
tion of  possessory  rights  merely,  and  their  manner  of  enjoy- 
ment, as  an  interference  with  its  prerogatives."  Of  course, 
some  distinction  might  be  drawn  between  the  legislative  Acts 
of  a  territory  and  of  a  state,  as  to  whether  they  conflict  with  the 
Acts  of  congress,  the  former  being  always  under  the  direct  con- 
trol and  supervision  of  congress,  while  the  latter,  if  upon  proper 
subjects  of  legislation,  are  entirely  beyond  congressional  control. 

In  Metcalf  v.  Prescott,  10  Mont.  283,  25  Pac  1037,  this 
court  had  the  matter  under  consideration  for  the  first  time,  and 
says:  "This  court,  after  incidentally  doubting  the  validity  of 
the  law  of  the  territory  requiring  a  location  notice  to  be  verified 
(Wenner  v,  McNvlty,  7  Mont.  30  [14  Pac.  643],  afterwards, 
in  O'Donnell  v.  Glerm,  8  Mont  248  [19  Pac.  30^],  met  the 
proposition  squarely,  and  held  the  law  to  be  good.     While  we 
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can  conceive  doubts  ^  to  this  power  of  the  territorial  legislature, 
we  do  not  feel  it  our  duty  to  disturb  the  nile  in  O'Donnell  v. 
Glenn,  and  the  practice  established  upon  that  rule.  We  there- 
fore sustain  the  law." 

The  question  came  up  for  consideration  again  in  this  court 
in  the  case  of  McCowaai  v.  Maclwy,  16  Mont  234,  40  Pac.  602, 
and  Mr.  Justice  DeWitt  says :  "Our  statute  requires  that  the 
notice  of  location  of  a  mining  claim  shall  be  on  oath.  Comp. 
St  Fifth  Div.  Sec.  1477.  That  this  requirement  of  our  statute 
is  within  the  power  of  the  state  legislature  was  doubted  in 
Wenner  v.  McNvlty,  7  Mont.  30  [14  Pac.  643],  but  was  finally 
affirmed  in  O'Downell  v.  Glemi,  8  Mont  248  [19  Pac.  302], 
which  ruling  was  afterwards  followed  as  the  law  of  the  case  on 
the  second  appeal  of  O'Donnell  v.  Glemi,  9  Mont  452  [23  Pac. 
1018,  8  L.  R.  A.  629],  and  was  followed  as  stare  decisis  in 
Mekalf  V.  Prescott,  10  Mont.  283  [25  Pac  1037].  The  Ninth 
Circuit  Court  of  Appeals  of  the  United  States  recently  encoun- 
tered this  question  in  Preston  v.  Hvnter,  67  Fed.  996  [15  C. 
C.  A.  148] ,  but  passed  it  without  an  expression  of  opinion.  We 
shall  not  now  disturb  the  law  of  this  jurisdiction  in  this  re- 
spect'' 

The  question  was  again  before  this  court  in  the  case  of  Berg 
V.  Koegel,  16  Mont  266,  40  Pac.  605.  The  court  say :  "This 
decision  [of  the  court  below]  is  made  upon  the  authority  of 
McCowan  v.  Maclay,  16  Mont.  234  [40  Pac.  602],  to  the  effect 
that  our  statute  requiring  the  location  notice  to  be  verified  is 
not  in  conflict  with  the  laws  of  the  United  States  upon  the  sub- 
ject of  the  location  of  mining  claims.'' 

It  was  again  before  this  court  in  the  case  of  Purdum  v.  Lad- 
din,  23  Mont  387,  69  Pac.  154,  where  the  court  uses  the  fol- 
lowing language:  "That  the  legislative  assembly  had  power 
to  enact  Sections  3610  to  3613  of  the  Political  Code  is,  in  this 
state,  too  firmly  established  to  permit  of  serious  discussion  or 
doubt;  and  that  the  provisions  of  these  section  are  mandatory, 
reasonable  and  not  in  conflict  witli  any  Act  of  congress,  seems 
clearly  within  the  principles  announced  or  tacitly  recognized 
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in  O'Donnell  v.  GUnn,  8  Mont  248  [19  Pac,  302],  McCowan 
V.  Maclay,  16  Mont.  234  [40  Pac.  602],  and  Sanders  v.  Noble, 
22  Mont.  119  [55  Pac.  1037]." 

It  was  again  before  this  court  for  consideration  in  the  case 
of  Baker  v.  B^dte  City  Water  Co,,  28  Mont.  222,  72  Pac.  617, 
and  the  court  said :  "The  question  as  to  the  right  of  the  legis- 
lature to  provide  jules  for  the  marking  of  the  boundaries  of 
mining  claims,  and  providing  for  a  record  of  such  location,  and 
what  the  record  paper  must  contain,  has  so  long  been  recognized 
in  this  state,  and  has  so  many  times  been  approved  by  this  court, 
that  it  would  be  useless  to  enter  again  into  any  consideration 
of  the  questions  so  decided." 

To  now  hold  these  statutes  unconstitutional  or  void,  would 
be  to  reverse  these  uniform  decisions,  which  have  been  followed 
and  relied  upon  for  many  years ;  and  this  should  not  be  done 
unless,  in  the  opinion  of  the  present  court,  such  result  would 
be  the  only  one  possibl'e  to  be  reached  from  a  consideration  of 
the  questions.  We  would  not,  therefore,  be  justified  in  such 
a  conclusion,  if,  after  a  careful  investigation,  we  felt  any  doubt 
as  to  their  correctness.  We  cannot  say  that  we  have  an  "abid- 
ing conviction"  that  these  decisions  are  erroneous,  but,  at  most, 
only  that  we  have  serious  doubts  as  to  their  correctness. 

While  the  Supreme  Court  of  the  United  States  has  not,  to 
our  knowledge,  had  the  question  presented  to  it  in  the  same  form 
that  it  is  presented  in  this  case,  yet  that  court  has  indirectly  at 
least,  in  many  instances,  held  that  the  legislatures  of  the  states 
might  enact  laws  supplemental  to  the  Act  of  congress  relative 
to  the  location,  possession  and  working  of  a  mining  claim.  {Er- 
hardt  v.  Boaro,  113  U.  S.  527,  5  Sup.  Ct.  560,  28  L.  Ed.  1113 ; 
Iron  Silver  Mining  Company  v.  Elgi/n  M.  &  S.  Co.,  118  U.  S. 
196,  6  Sup.  Ct  1177,  30  L.  Iki.  98 ;  Enterprise  M.  Co.  v.  Rico 
Aspen  M.  Co.,  167  U.  S.  108,  17  Sup.  Ct.  762,  42  L.  Ed.  96; 
Parleys  Park  S.  M.  Co.  v.  Kerr,  130  U.  S.  266,  9  Sup.  Ct- 
511,  32  L.  Ed.  906.) 

The  same  doctrine  is  held  by  the  Court  of  Appeals  of  the 
Ninth  Circuit,  in  Northmore  v.  Simmons,  97  Fed.  386,  38  C. 
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C.  A.  211.  The  Supreme  Court  of  Nevada  has  reached  the 
same  conclusion  in  Sisson  v.  Sommers,  24  Nev.  379,  55  Pac. 
829,  77  Am.  St  Rep.  815.  Also  the  Supreme  Court  of  Utah) 
in  Copper  Globe  Min.  Co,  v.  Allman,  23  Utah,  410,  64  Pac 
1019. 

Questions  of  the  construction  of  the  Federal  Constitution 
and  statutes  can  he  finally  settled  only  by  the  Supreme  Court 
of  the  United  States.  This  court  should  not  assume  the  au- 
thority to  declare  any  Acts  of  congress  to  be  in  violation  of  the 
provisions  of  the  Constitution  of  the  United  States,  except  in 
cases  entirely  clear  and  free  from  doubt  Such  decision  by  this 
court  would  only  be  binding  within  the  state,  and  then  only 
xmtil  the  question  should  be  finally  decided  by  the  Supreme 
Court  of  the  United  States.  Again,  if  this  court  should  hold 
these  statutes  void  because  in  conflict  mth  the  Federal  Constitu- 
tion or  Acts  of  congress,  and  locations  should  thereafter  be 
made  not  complying  with  their  requirements,  and  the  Supreme 
Court  of  the  United  States  should  afterwards  decide  to  the  con- 
trary and  hold  them  valid,  all  location  made  in  the  interim,  not 
complying  with  their  requirements,  would  be  void.  This  would 
be  a  calamity  which  should  be  avoided  if  possible.  On  the  other 
hand,  if  this  court  holds  these  statutes  valid,  all  locations  must 
comply  with  their  requirements  in  order  to  have  validity,  and, 
if  the  Supreme  Court  of  the  United  States  should  afterwards 
decide  that  they  were  void,  no  one  would  be  injured,  because  all 
locations  made  in  conformity  with  these  statutes  would  surely 
be  valid,  even  if  the  statutes  were  void,  as  all  the  requirements 
of  the  Acts  of  congress  would  be  fully  complied  with. 

We,  therefore,  while  entertaining  very  serious  doubts  as  to 
the  correctness  of  this  court's  past  ruling,  in  consideration  of 
the.  circumstances  above  set  forth,  must  refuse  to  declare  the 
legislative  action  of  the  state  of  Montana  unconstitutional. 

Verification. 

The  verification  of  the  Gold  Hill  declaratory  statement  was 
made  by  Frank  Mares,  the  locator.    This  verification  seems  cor- 
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rect  in  fonn  and  substance,  and  does  not  disclose  but.  that  it 
was  made  upon  the  personal  knowledge  of  the  affiant.  How- 
ever, evidence  was  given  on  the  trial  that  the  affidavit  was  made 
without  any  actual  personal  knowledge  of  the  facts  sworn  to, 
but  entirely  upon  information  derived  from  affiant's  brother 
and  the  engineer  who  had  performed  the  specific  acts  of  making 
the  location.  Couns'el  for  appellant  insists  that  this  fact  renders 
the  location  void. 

The  verification,  by  tlie  terms  of  the  statute  (Section  3612, 
Political  Code),  is  required  to  be  made  by  the  "locator"  of  the 
claim.  Its  object,  as  announced  by  the  Supreme  Court  of  the 
Territory  of  Montana,  "was  to  prevent  fraud  by  subjecting  the 
locator  to  the  penalties  of  perjury  if  he  swore  falsely  or  cor- 
ruptly." If  the  verification  is  in  form  and  substance  in  ac- 
cordance with  the  statute,  it  is  prima  facie  sufficient,  and  the 
facts  stated  therein  are  prima  facie  true.  Of  course,  its  effect- 
iveness could  be  avoided  by  a  proof  that  the  facts  verified  did 
not  exist  or  were  untrue.  This  record  does  not  disclose  that 
any  evidence  was  offered  to  challenge  the  truth  of  the  affidavit, 
nor  is  it  claimed  that  any  of  the  facts  therein  stated  did  not 
exist  or  were  not  true.  Therefore  we  must  consider  the  verifi- 
cation as  true,  and  we  cannot  conceive  how  appellant  was  in- 
jured, even  if  it  was  not  made  upon  the  personal  knowledge  of 
the  affiant,  but  upon  information.  AVhat  concerns  him  is  the 
truth  of  the  facts  verified. 

Again,  the  statute  simply  provides  that  the  statement  "'must 
be  verified  by  the  oath  of  the  locator,"  etc.  (Section  3612,  Po- 
litical Code),  not  that  it  shall  only  be  made  upon  the  personal 
knowledge  of  the  affiant.  As  well  said  bv  Chief  Justice  Mc- 
Connell,  in  considering  a  similar  provision  in  the  territorial 
statute,  in  the  case  of  Wenner  v.  McXulty,  7  Mont.  30,  14  Pac. 
643:  "It  is  not  usual  to  require  such  strictness,  tmless  the 
statute  prescribing  the  oath  expressly  requires  it.  The  object 
of  recording  the  declaratory  statement  is  to  give  the  public 
notice  that  a  location  has  been  made ;  and  the  object  of  requir- 
ing an  oath  was  to  prevent  fraud,  by  subjecting  the  locator  to 
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the  j)enalties  of  perjury  if  he  swore  falsely  and  corruptly.  If 
the  affiant  in  such  cases  swears  falsely  and  corruptly,  he  will  be 
as  much  amenable  to  the  penalties  of  the  law  denounced  against 
perjury  as  if  he  had  made  the  oath  upon  his  own  alleged  per- 
sonal knowledge ;  and  the  mere  fact  that  the  oath  is  absolute  in 
form,  when  in  fact  it  was  made  upon  information  and  belief, 
dctes  not  invalidate  it.     12  Mver's  Fed.  Dec.  Sec.  1047." 

Wo  therefore  cannot  hold  that  the  location  of  the  Gold  Hill 
lode  mining  claim  was  void  on  this  ground  or  for  this  reason. 

Another  Suit  Pending. 

Appellant  sets  forth  in  his  answer  the  following  facts,  in 
f^uWtance:  That,  after  he  had  filed  his  application  for  a  patent 
to  the  Black  Eagle  quartz  lode  claim  in  the  land  office,  respond- 
ent clainu»d  that  the  surface  area  of  the  EUek  Eagle  conflicted 
with  the  surface  area  of  the  Gold  Hill  quartz  lode  mining  claim, 
and  alsr»  with  the  surface  area  of  the  Gold  Rocky  Hill  quartz 
lode  mining  claim,  and  thereupon  filed  an  adverse  claim  based 
u]X)n  the  location  of  the  Gold  Hill,  and  another  based  on  the 
location  of  the  Gold  Rocky  Hill;  that  afterwards  respondent 
brought  suit,  in  the  district  court  of  the  First  judicial  district 
of  Montana  in  and  for  the  countv  of  Lewis  and  Clarke,  simul- 
taneouslv  on  each  of  said  adverse  claims  so  filed,  and  that  both 
suits  are  still  pending.  Counsel  for  appellant  insists  that  re- 
spondent had  but  one  cause  of  action,  and  that,  having  split 
this  action  into  two  suits,  the  i)endency  of  the  other  suit  pre- 
vents him  from  prosecuting  this  one.  We  find  in  the  an^ver 
the  following  very  pertinent  allegation :  *^In  which  said  ac- 
tion [referring  to  the  action  brought  on  the  Gold  Rocky  Hill] 
no  claim  was  made  to  any  portion  of  said  Black  Eagle  by  virtue 
of  plaintiff's  alleged  ownership  of  the  Gold  Hill  lode  mining 
claim. '^  Respondent  demurred  to  a  portion  of  the  answer,  and, 
after  hearing,  the  court  sustained  the  demurrer  thereto.  To 
this  counsel  for  appellant  excepts,  and  urges  the  alleged  error 
before  this  court. 
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It  appears,  from  the  plat  attached  to  the  answer,  that  re- 
spondent made  two  locations,  one  of  whidi  he  designated  the 
"Gold  Hiir'  and  the  other  the  "Gold  Eocky  Hill;"  that  the 
surface  of  each  of  these  locations  conflicts  with  the  surface  of 
the  Black  Eagle,  but  the  one  does  not  conflict  with  the  other. 
Respondent,  as  stated,  filed  a  separate  adverse  claim  to  appel- 
lant's application  for  patent  on  the  Black  Eiagle,  based  upon, 
each  of  his  two  locations.  We  have  no  doubt  but  that  this  was 
entirely  proper,  and  a  justifiable  practice,  but  counsel  for  ap- 
pellant says  that  respondent  had  only  one  cause  of  action,  and 
therefore  could  maintain  only  one  suit.  We  think  that  this 
position  is  erroneous,  and  that  respondent  had  two  separate  and 
distinct  causes  of  action,  one  of  which  was  based  solely  and  ex- 
clusively on  his  location  of  the  Gold  Hill  lode,  and  the  other 
solely  and  exclusively  on  the  location  of  the  Gold  Eocky  Hill 
lode. 

The  action  instituted  is  primarily  for  the  purpose  of  deter- 
mining who  was  entitled  to  the  possession  of  the  ground  in  con- 
troversy, and  ultimately  for  the  purpose  of  determining  who 
was  entitled  to  a  patent  for  such  ground.  The  purpose  of  ad- 
verse suits  is  in  "aid  of  and  for  the  information  of  the  land 
department,  to  determine  as  between  the  litigants  the  right  to 
the  possession  of  the  mining  claim  in  dispute."  {Lavagnino 
v.  Uhlig,  2G  Utah,  1,  71  Pac.  1046,  citing  Doe  v.  ^Vaterloo  M. 
Co.,  70  Fed.  455,  17  C.  C.  A.  190 ;  Wight  v.  Dubois,  (C.  C.)  21 
Fed.  694.) 

Of  course,  the  effect  of  a  judgment  in  favor  of  respondent 
in  either  suit  would  be  to  prevent  appellant  from  acquiring  a 
patent  from  the  United  States  for  the  surface  ground  in  con- 
flict l)etween  the  locations  in  such  suit,  and  to  allow  patent  to 
the  same  to  be  issued  to  respondent.  This  was  not  the  primary 
purpose  of  either  suit,  but  would  be  the  result  of  the  judgment 
I'ecovered. 

We  cannot  see  how  the  two  suits  instituted  by  respondent 
could  possibly  have  been  tried  as  one  cause  of  action.  Each  is 
based  upon  a  separate  and  distinct  location.     One  location  may 
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be  good,  the  other  bad.  Respondent  could  only  recover  judg- 
ment upon  a  valid  location,  because  the  right  of  possession  can 
only  come  from  a  valid  location.  The  proof  in  each  case  would 
be  entirely  diflFerent ;  in  one  location  respondent  may  have  been 
the  locator,  in  another  he  may  have  been  the  purchaser ;  so  that 
proof  in  one  case  would  not  "fit"  the  other  case,  nor  autliorize 
judgment  to  be  entered  thereon.  As  we  view  the  proposition, 
it  is  the  same  in  eflFect  as  though  A.  held  two  promissory  notes 
of  B.,  each  for  a  hundred  dollars.  Although  they  may  bear  the 
same  date  and  be  exactly  identical  in  language  and  amount, 
each  note  constitutes  a  separate  cause  of  action ;  and  while  A. 
may  bring  one  suit  against  B.  covering  the  two  notes,  each  cause 
of  action  would  have  to  be  separately  stated.  A.  would  have  the 
right  to  bring  suit  on  one  note  and  not  upon  the  other.  A  judg- 
ment on  one  note  would  not  be  a  bar  to  a  suit  on  the  other.  The 
pendency  of  the  suit  on  one  note  could  not  be  pleaded  in  abate- 
ment to  the  pendency  of  a  suit  on  the  other  note.  If  A.  brought 
a  separate  suit  on  each  note,  the  court,  under  our  statute,  might 
compel  a  consolidation  of  the  causes,  and  try  the  two  causes  of 
action  in  the  same  case.  So  here,  possibly,  although  we  do  not 
desire  to  express  any  definite  opinion  on  this  proposition,  Dillon 
might  have  asked  the  court  below  to  cosolidate  the  two  causes 
of  action  and  have  them  heard  at  the  same  time,  under  the  pro- 
visions of  Section  1894  of  the  Code  of  Civil  Procedure. 

In  order  for  the  pendency  of  one  suit  to  be  pleaded  in  abate- 
ment in  another  suit,  the  tw^o  suits  must  be  identical,  at  least  in 
subject-matter  and  parties;  so  that,  if  a  judgment  upon  the 
merits  is  obtained  in  one,  that  judgment  becomes  final  as  to 
both  suits,  and  could  be  pleaded  in  bar  in  the  other  action. 
The  question  is,  as  this  court  has  said,  "Could  the  plaintiff  in 
the  former  action  have  obtained  all  the  relief  which  he  alleges 
he  is  entitied  to  in  the  present  action?"  (Wetzstein  v.  Boston 
<&  Montana  Consol,  C.  &  S.  Mining  Co,,  28  Mont.  451,  72  Pac. 
865.) 

Hecalling  the  allegation  in  appellant's  answer,  above  quoted, 
we  find  that  respondent  made  no  claim,  in  the  suit  brought  upon 
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the  Gold  Rocky  Hill  adverse,  to  any  part  of  the  Black  Eagle 
lode  claim  which  conflicts  with  the  Gk)ld  Hill  lode  claim,  and 
in  this  action  based  upon  the  Gold  Hill  location  he  makes  no 
claim  to  any  part  of  the  Black  Eagle  which  conflicts  with  the 
Gold  Bocky  Hill.  There  is  therefore  no  identity  of  cause  of 
action.  How  can  we  say  that  a  judgment  in  one  will  bar  a  judg- 
ment in  the  other  ?  The  proof  would  be  absolutely  dissimilar- 
The  language  of  the  Supreme  Court  of  the  United  States  in 
Watson  V.  Jones,  13  Wall.  715,  20  L.  Ed.  G71,  is  particularly 
in  point  in  this  regard.  That  court  said :  ^^When  the  pendency 
of  such  a  suit  is  set  up  to  defeat  another,  the  case  must  be  the 
same.  There  must  be  the  same  parties,  *  *  *  there  must 
be  the  same  rights  asserted,  and  the  same  relief  prayed  for. 
This  relief  must  be  founded  on  the  same  facts,  and  the  title  or 
essential  basis  of  the  relief  sought  must  be  the  same.  The 
identity  in  these  particulars  should  be  such  that,  if  the  pending 
case  had  already  been  disposed  of,  it  could  be  pleaded  in  bar  as 
a  former  adjudication  of  the  same  matter  between  the  same 
parties.''  Very  true,  the  validity  of  the  Black  Eagle  location 
is  brought  into  question  in  each  of  the  suits,  but  respondent's 
right  of  action  deix^nds  not  only  ujwn  the  invalidity  of  the  Black 
Eagle  location,  but  upon  the  validity  of  his  own  location  in  each 
case. 

Character  of  the  Suit. 

As  already  stated,  the  suit  Avas  brought  in  support  of  an  ad- 
verse claim  airainst  appellant's  ap])lication  for  patent  duly  filed 
in  the  land  otiice. 

Section  2:^20  of  the  Revised  Statutes  of  the  United  States 
[U.  S.  Comp.  St.  1901,  p.  14301  provides  as  follows:  ''\Vliere 
an  a<lverse  claim  is  tiled  during  the  period  of  .publication,  it 
shall  be  upon  oath  of  the  person  or  persons  making  the  same, 
and  shall  show  the  nature,  lioundaries  and  extent  of  such  ad" 
verse  claim,  and  all  proceedings,  except  the  publication  of  no- 
tice and  making  and  filing  of  the  affidavit  thereof,  shall  be 
staved  until  the  controversy  shall  have  been  settled  or  decided 
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by  a  court  of  competent  jurisdiction,  or  tlie  adverse  claim 
-waived.  It  shall  be  the  duty  of  the  adverse  claimant,  within 
thirty  days  after  filing  his  claim,  to  commence  proceedings  in 
a  court  of  competent  jurisdiction,  to  determine  the  question  of 
the  right  of  possession,  and  prosecute  the  same  with  reasonable 
diligence  to  final  judgment;  and  a  failure  so  to  do  shall  be  a 
waiver  of  his  adverse  claim/'  Thus,  the  Act  of  congress  pro- 
vides that  a  suit  shall  be  brought,  in  support  of  the  adverse 
claim,  within  thirty  days  after  the  filing  thereof,  ^^in  a  court  of 
oompetent  jurisdiction.'' 

The  Supreme  Court  of  the  United  States  says,  in  regard  to 
this  section:  "Thus  the  determination  of  the  right  of  posses- 
aon  83  between  the  parties  is  referred  to  a  court  of  competent 
jurisdiction,  in  aid  of  the  land  office,  but  the  form  of  action  is 
not  provided  for  by  the  statute ;  and,  apparently,  an  action  at 
law  or  a  suit  in  equity  would  lie,  as  eithei*  might  be  appropriate 
under  the  particular  circumstances — an  action  to  recover  pos- 
session when  plaintiff  is  out  of  possession,  and  a  suit  to  quiet 
title  when  he  is  in  possession."  (Perego  v.  Dodge,  163  U.  S. 
160,  16  Sup.  Ct.  071,  41  L.  Ed.  113.)  In  other  words,  the 
character  of  the  suit  depends  upon  the  practice  in  the  state  in 
which  the  suit  is  brought.  If,  under  the  statutes  of  the  state, 
an  action  to  quiet  title  is  provided  for,  such  suit  will  be  suffi- 
cient ;  if,  under  such  statute,  an  action  of  ejectment  is  provided 
for,  then  the  action  may  be  in  ejectment;  if  a  statutory  pro- 
ceeding is  provided  for,  it  may  be  followed,  but  if  such  pro- 
ceeding is  made  exclusive  by  the  statute,  then  its  provisions 
must  be  followed ;  so  that  the  only  question  for  us  to  determine 
is  whether  or  not,  under  the  statute  and  practice  of  Montana, 
the  action  brought  by  respondent  is  an  action  in  equity,  at  law, 
or  a  special  statutory  proceeding. 

Counsel  for  appellant  seems  to  insist  that  he  is  entitled  to  a 
verdict  of  the  jury  upon  the  proposition  as  to  which,  if  either, 
party  to  the  suit  is  entitled  to  possession  of  the  gi'ound  in  con- 
flict, and  cites  the  amendment  of  March  3,  1881,  c.  140,  21 
Stat.  505  [U.  S.  Comp.  St  1901,  p.  1430],  to  Section  2326, 
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which  provides:  "That  if  in  any  action  brought  pursuant  to 
Section  2326  of  the  Revised  Statutes,  title  to  the  ground  in 
controversy  shall  not  be  established  by  either  party,  the  jury 
shall  so  find." 

This  amendment  was  construed  in  the  case  of  Perego  v. 
Dodge,  163  TJ.  S.  160,  16  Sup.  Ct.  971,  41  L.  Ed.  113,  and  the 
court  said :  "We  do  not  think  the  intention  of  this  Act  was  to 
change  the  methods  of  trial.  Its  manifest  object  was  to  provide 
for  an  adjudication,  in  the  case  supposed,  that  neither  party 
was  entitled  to  the  property,  so  that  the  applicant  could  not  go 
forward  with  his  proceedings  in  the  land  office  simply  because 
the  adverse  claimant  had  failed  to  make  out  his  case,  if  he  had 
also  failed.  In  other  words,  the  duty  was  imposed  on  the  court 
to  enter  such  judgment  or  decree  as  would  evidence  that  the 
applicant  had  not  established  the  right  of  possession,  and  was 
for  that  reason  not  entitled  to  a  patent.  The  whole  proceeding 
is  merely  in  aid  of  the  land  department,  and  the  object  of  the 
amendment  was  to  secure  that  aid  as  much  in  cases  where  both 
parties  failed  to  establish  title  as  where  judgment  was  rendered 
in  favor  of  either ;  and,  while  the  finding  by  a  jury  is  referred 
to,  we  think  that  where  the  adverse  claimant  chooses  to  proceed 
by  bill  to  quiet  title,  and  as  between  him  and  the  applicant  for 
the  patent  neither  is  found  entitled  to  relief,  the  court  can  ren- 
der a  decree  to  that  eflFect,  just  as  it  would  render  judgment  on 
a  verdict  if  the  action  were  at  law.  If  congi'ess  had  intended 
to  provide  that  litigation  of  this  sort  must  be  at  law,  or  must 
invariably  be  tried  by  a  jury,  it  would  have  said  so.  There  is 
nothing  to  indicate  the  intention  thus  to  circumscribe  resort 
to  the  accustomed  modes  of  procedure,  or  to  prevent  the  i>arties 
from  submitting  the  determination  of  their  controversies  to  the 
court.  It  must  be  remembered  that  it  is  ^the  question  of  the 
right  of  possession'  which  is  to  be  determnied  by  the  courts, 
and  that  the  United  States  is  not  a  party  to  the  proceedings. 
The  only  jurisdiction  which  the  courts  have  is  of  a  controversy 
between  individual  claimants,  and  it  has  not  been  provided  that 
the  rights  of  an  applicant  for  public  lands,  as  against  the  gov- 
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ernment,  may  be  determined  by  the  courts  in  a  suit  against  the 
ktter.  United  States  v.  Jones,  131  XJ.  S.  1,  9  Sup.  Ct.  669,  33 
L.  Ed.  90 ;  Last  Ckcmce  Mining  Co.  v.  Tyler  Mining  Co.,  157 
U.  S.  683,  694,  15  Sup.  Ct.  733,  39  L.  Ed.  859." 

Section  1310  of  the  Code  of  Civil  Procedure  provides:  "An 
action  may  be  brought  by  any  person  against  another  who  claims 
an  estate  or  interest  in  real  property  adverse  to  him,  for  the 
purpose  of  determining  such  adverse  claim."  This  section 
would  be  sufficient  of  itself  to  ffive  authoritv  for  the  commence- 
ment  and  maintenance  of  a  suit  to  detetrmine  the  matters  di- 
rected to  be  ascertained  by  Section  2326  of  the  Revised  Statutes 
of  the  United  States,  without  any  further  legislative  action ; 
but  the  legislature  went  further,  and  enacted  Section  1322, 
which  provides:  "In  an  action  brought  to  determine  the  re- 
spective rights  of  claimants  to  the  possession  of  a  mining  claim 
or  quartz  lode,  imder  the  provisions  of  the  Acts  of  congress  of 
the  United  States,  it  is  immaterial  which  party  is  in  possession, 
and  it  is  sufficient  to  confer  jurisdiction  upon  the  court,  if  it 
appears  from  the  pleadings  that  the  application  for  a  patent  has 
been  made  and  an  adverse  claim  thereto  filed  and  allowed  in 
the  proper  land  office;  and  the  verdict  or  decision  must  find 
which  party  is  entitled  to  the  possession  of  the  premises  in  dis- 
pute." 

The  complaint  in  this  case  alleges  that  plaintiff  "is  the  owner, 
except  as  against  the  paramount  title  of  the  United  States,  and 
is  in  the  possession  and  entitled  to  the  possession  of  all  and  sin- 
gular that  certain  quartz  lode  mining  claim."  He  then  sets  out 
the  facts  necessary  to  a  valid  location,  and  afterwards  alleges 
that  the  defendigat  assumed  to  locate  a  part  of  the  claim,  and 
made  an  application  to  the  land  office  for  a  patent  thereto ;  that 
plaintiff  filed  his  adverse  and  commenced  this  suit;  then  al- 
leges that  the  defendant  "is  without  any  right  whatever,  and 
that  said  defendant  has  not  any  estate,  title,  interest  or  claim 
to  the  possession  of  the  same,  or  any  part  thereof,  and  that  the 
claim  of  the  defendant  thereto  casts  a  cloud  upon  the  title  of 
this  plaintiff  in  and  to  his  said  Gold  Hill  quartz  lode  mining 
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claim,  and  greatly  interferes  with  and  injures  him  in  the  use 
and  enjoyment  thereof."  The  prayer  of  the  complaint  is  that 
the  defendant  be  required  to  set  forth  thte  nature  of  his  claim 
to  the  ground,  "and  that  all  adverse  claim  of  said  defendant 
may  be  determined  by  a  judgment  of  this  court." 

The  answer  in  the  case  denies  the  ownership  of  plaintiff,  or 
that  he  is  in  possession  or  entitled  to  the  possession  of  the  prem- 
ises, and  then  alleges  defendant's  location  of  the  Black  Eagle 
quartz  lode  mining  claim,  and  that  he  made  application  for  a 
patent  upon  the  same ;  and  prays  that  plaintiff  take  nothing  by 
his  suit,  "and  that  the  defendant  be  adjudged  to  be  the  owner 
and  entitled  to  the  possession  of  the  premises  sued  for." 

Both  parties  claim  under  separate  locations  of  mining  claims, 
and  the  suit  was  for  the  purpose  of  determining  who  had  the 
right  of  possession  to  the  ground  in  conflict,  for  the  guidance 
of  the  land  office  in  issuing  a  patent  therefor. 

It  must  be  remembered  that  the  prayer  of  plaintiff's  com" 
plaint  is  that  the  defendant  set  up  his  adverse  claims,  and  that 
the  court  determine  that  plaintiff  is  entitled  to  the  possession 
of  the  property  in  question.  The  defendant  sets  up  his  adverse 
claim,  and  ends  with  practically  the  same  prayer.  We  cannot 
conceive  how  this  action  could  be  treated  as  any  other  than  one 
of  equitable  jurisdiction  to  determine  an  adverse  claim.  It  has 
no  semblance  to  an  action  at  law,  neither  has  the  defense  set 
forth  in  the  answer  any  semblance  to  an  answer  setting  forth  a 
legal  title  to  the  premises.  Both  parties  seem  to  desire  the  court 
to  determine  who  is  entitled  to  the  possession  of  the  premises 
on  the  adverse  claim  set  forth.  There  is  no  allegation  in  the 
pleading  upon  which  an  action  at  law  could  be  brought. 

Again,  appellant's  attorney  in  the  trial  of  the  case  (as  recited 
in  the  record)  took  the  position  before  the  court  below,  in  sup- 
port of  his  application  to  submit  special  interrogatories  to  the 
jury,  "that  the  interrogatories  ought  to  be  submitted  because 
the  case  was  in  nature  an  action  in  equity." 

The  record  does  not  disclose  that  a  jury  was  demanded  by 
either  party.     The  court  tried  the  case  as  an  equitable  case, 
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without  objection  on  the  part  of  appellant,  as  is  very  apparent 
from  the  fact  that,  in  addition  to  the  findings  of  the  jury,  it 
made  several  other  findings.  It  is  too  late  for  appellant  to  urge 
the  point  in  this  court,  for  the  first  time,  that  the  action  was  not 
one  of  equitable  cc^izance,  but  one  at  law,  having  tried  the 
action  in  the  court  below  as  one  of  equity,  and  stated  in  that 
trial  that  it -was  a  case  of  that  character.  The  rule  as  an- 
nounced by  this  court  in  the  case  of  Talhott  v.  Butte  City  Water 
Co.,  29  Mont.  17,  73  Pac.  1111,  as  follows:  "The  matter  was 
treated  in  the  district  court  throughout  as  a  suit  in  equity.  In 
fact,  the  opening  statement  in  appellant's  brief  is,  'This  is  an 
equitable  action.'  And  without  disposing  of  the  question 
whether  in  fact  it  is  an  action  at  law  or  a  suit  in  equity,  it  is 
sufficient  to  say  that,  when  a  cause  has  been  tried  upon  a  certain 
well-defined  theory,  neither  party  will  be  heard  in  this  court, 
on  oral  argument,  for  the  first  time,  to  assume  a  position  an- 
tagonistic to  such  theory.  Harris  v.  Lloyd,  11  Mont.  390,  28 
Pac.  736,  28  Am.  St.  Hep.  475 ;  Leavenworth  -N.  &  S,  Co,  v. 
Curtan,  51  Kan.  432,  33  Pac.  297 ;  Davis  v.  Jacohy,  54  Minn. 
144,  55  X.  W.  908."  See,  also,  HeiidHchson  v.  Wallace,  29 
Mont.  504,  75  Pac.  355 ;  Perego  v.  Dodge,  163  U.  S.  160,  16 
Sup.  Ct  971,  41  L.  Ed.  113. 

Two  important  questions  suggest  themselves,  L  e,,  Does  Sec- 
tion 1322,  supra,  provide  for  a  statutory  proceeding  in  cases  of 
this  character  ?  If  so,  does  it  intend  that  such  proceeding  should 
be  exclusive?  The  consideration  and  determination  of  these 
questions  do  not  arise  in  this  case,  as  such  proceeding  would 
necessarily  be  equitable  in  character,  and  we  have  seen  that  ap- 
pellant cannot  question  the  equitable  character  of  this  suit. 

We  therefore  hold,  not  only  that  the  suit  was  actually  one  of 
equitable  jurisdiction,  but  that  appellant,  by  the  admissions 
and  action  of  his  attorney  in  the  lower  court,  is  now  estopped 
from,  saying  that  it  was  not 

Appellant's  counsel  having  placed  himself  in  a  position  where 
he  cannot  be  allowed  to  question  the  equitable  character  of  the 
suit,  all  of  his  objections  to  the  instructions  of  the  court  to  the 
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jury  are  unavailing.  {Hendrickson  v.  V^^allMe,  29  Mont  504, 
76  Pac.  355,  and  cases  cited.)  The  findings  of  the  jury  yere 
therefore  only  advisory  to  the  court,  and  the  court  was  justified 
in  making  the  necessary  findings. 

This  disposes  of  all  questions  raised  and  argued  by  appell- 

lant's  counsel. 

We  advise  that  the  judgment  appealed  from  be  affirmed. 

Per  Curiam.— For  the  reasons  stated  in  the  foregoing  opin- 
ion, the  judgment  and  order  are  affirmed. 


MARES,  Appellant,  v.  DILLON,  Respondent. 

(No.  1,820.) 
(Submitted  March  2,  1904.     Decided  March  21.  1904.) 

Mining  Clmms — Action  to  Determine  Adverse  Claims — Issues 
— Judgment — Costs — Appeal. 

1.  Where,  In  an  action  In  support  of  an  adverse  claim  to  a  mining  location, 
the  only  part  of  the  surface  of  the  ground  of  plaintiff's  location  affected  by 
the  suit  was  that  part  which  was  in  conflict  with  the  surface  of  defendant's 
location,  for  which  a  patent  had  been  applied  for.  the  court's  Jurisdiction 
was  limited  to  the  extent  of  the  conflict,  and  hence  it  was  error  for  the 
court  to  render  judgment  determining  the  validity  of  a  portion  of  plaintiff's 
location  outside  of  the  points  of  conflict. 

2.  Disbursements  for  filing  an  adverse  claim  to  a  mining  location  in  the  land 
office  for  surveying,  the  making  of  a  plat,  and  for  an  abstract  of  title  for 
use  in  the  land  office,  were  not  taxable  as  costs  under  Code  of  Civil  Pro- 
cedure, Section  1866,  authorizing  taxation  of  disbursements  for  matters  to 
be  used  in  the  trial  of  the  cause. 

8.  An  appeal  does  not  lie  from  an  order  taxing  costs,  but  the  error,  if  any» 
may  be  considered  on  appeal  from  the  Judgment. 

Appeal  from  District  Court,  Leivis  and  Clarke  County;  J. 
M.  Clements,  Judge. 

Action  by  Frank  Mares  against  Richard  Dillon.  From  a 
judgment  in  favor  of  defendant,  and  from  an  order  taxing  costs, 
plaintiff  appeals.     Reversed. 
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Messrs.  H,  Gf.  £  S.  H,  Mclntire,  for  Appellant. 

Mr,  T.  J.  WaUh,  for  Respondent. 

MR.  COMMISSIONER  CLAYBERG  prepared  the  follow- 
ing opinion  for  the  court : 

Appeal  from  judgment  and  order  taxing  costs.  Respondent 
(Dillon)  made  application  to  the  United  States  land  office  for 
a  patent  to  the  Black  Eagle  lode  claim.  This  application  was 
adversed  by  appellant  (Mares)  upon  his  location  of  the  Gold 
Hill  lode  claim.  Appellant  brought  suit,  in  support  of  his 
adverse  claim,  within  the  time  allowed  by  the  statutes  of  the 
United  States.  The  action  was  tried  in  the  court  below,  and 
judgment  was  entered  against  respondent*  At  the  trial  evi- 
dence was  introduced  tending  to  show,  and  the  jury  found,  that 
the  discovery  vein  in  the  Gold  Hill  claim  departed  from  the 
south  side  line  thereof  at  a  point  about  400  feet  from  the  south- 
west comer  of  the  claim,  and  the  court  by  its  judgment  held 
ap{>ellant's  location  valid  only  to  the  extent  of  1,100  feet  in 
length,  thus  cutting  off  400  feet  from  the  westerly  end  of  the 
claim.  From  this  judgment,  and  an  order  taxing  costs,  appel- 
lant appeals. 

This  is  an  appeal  by  the  opposite  party  in  the  same  case,  this 
day  decided  by  this  court  {Mares  v.  Dillon,  ante,  page  117, 
75  Pac.  963.)  The  plat  brought  up  in  the  record  disclosed  the 
conflict  between  the  Black  Eagle  claim  and  the  Gold  Hill  claim 
to  be  very  small,  and  the  judgment  of  the  court  below  found 
against  the  validity  of  the  Black  Eagle  claim. 

The  first  question  for  decision  is,  did  the  court  err  in  holding 
that  the  westerly  400  feet  of  the  Gold  Hill  location  should  be 
cut  off?  We  are  of  the  opinion  that  it  did.  The  only  part  of 
the  surface  ground  of  the  Gold  Hill  location  affected  by  this 
suit  is  that  part  which  is  in  conflict  with  the  surface  of  the  Black 
Eagle  location,  and  therefore  the  court  below  had  no  jurisdic- 
tion to  determine  any  matters  with  reference  to  any  part  of  the 
location  other  than  that  embraced  in  such  conflict.    A  judgment 
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in  favor  of  the  validity  of  the  Gold  Hill  location  as  against  the 
Black  Eagle  could  only  apply  and  be  effective  as  to  such  area. 
Upon  filing  a  certified  copy  of  the  judgment  roll,  appellant 
would  be  entitled  to  a  patent  to  such  area  only.  If  he  desired 
to  acquire  a  patent  to  the  remainder  of  his  location,  he  would 
be  compelled  to  make  an  original  application  therefor,  and  com- 
ply with  the  United  States  statutes  and  the  rules  and  regulations 
of  the  land  office.     (2  Lindley  on  Mines,  (2d  Ed.)  Sec.  765.) 

By  the  judgment  tlie  Black  Eagle  location  is  denied  validity, 
and  the  record  does  not  disclose  that  any  person  claims  any 
rights  in  conflict  with  the  surface  area  of  the  Grold  Hill  location. 
Appellant  is  therefore  prima  facie  the  o\vner  of  the  entire  loca- 
tion as  marked  on  the  ground,  as  against  every  one  except  the 
United  States,  and  if  he  complies  with  the  acts  of  congress  lie 
has  the  right  of  possession  to  the  entire  claim,  even  as  against 
tlie  United  States.  If  he  should  make  application  for  patent 
upon  the  entire  claim,  the  land  department  would  have  juris- 
diction to  inquire  into  the  question  of  the  extent  of  his  location, 
and  its  determination,  in  the  absence  of  fraud  and  bad  faith 
on  the  part  of  its  officers,  would  be  conclusive.  If  it  should  de- 
termine to  patent  the  entire  claim  to  the  appellant,  no  one  not 
having  a  claim  to  some  part  of  the  surface  included  within  these 
boundaries  could  be  heard  to  object.  If  the  land  department 
should  refuse  to  patent  the  entire  surface  ground,  its  decision 
in  this  regard  would  be  equally  conclusive.  The  amount  of 
surface  ground  included  in  the  location,  and  its  character,  being 
matters  exclusively  within  the  jurisdiction  of  the  land  depart- 
ment of  the  United  States,  to  be  exercised  when  application  is 
made  for  patent  to  the  claim,  and  the  court  below  being  without 
jurisdiction  to  determine  the  question  of  the  extent  of  the  sur- 
face location  outside  the  area  in  conflict  with  the  Black  Eagle, 
there  was  error  committed  in  the  action  of  the  court  below  com- 
plained of.  We  therefore  do  not  consider  or  decide  the  ques- 
tion as  to  the  validity  or  invalidity  of  the  Gold  Hill  location 
as  to  any  ground  not  in  conflict  with  the  Black  Eagle  location. 

The  judgment  entered  by  the  court  below  decreed  that  appel- 
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lant  (Mares)  was  entitled  to  the  possession  of  the  east  1,100 
feet  of  the  Gold  Hill  claim,  specifically  describing  the  same. 
This  judgment  is  erroneous.  As  said  above,  the  only  question 
to  be  tried  by  the  court  below  was  who,  if  either,  of  the  parties 
was  entitled  to  the  possession  of  the  area  in  conflict  which  is 
specifically  described  in  the  complaint?  Under  the  judgment 
as  rendered,  appellant  might  present  a  certified  copy  of  the 
judgment  roll  and  demand  a  patent  for  the  entire  east  1,100 
feet  of  his  claim.  The  plat  attached  to  the  record  in  the  case, 
and  the  description  set  forth  in  the  complaint,  show  distinctly 
that  the  area  in  conflict  was  much  less  than  the  judgment  finds 
appellant  entitled  to  the  possession  of.  In  our  opinion,  the 
court  below  should  be  ordered  to  modify  its  decree  so  as  to  de- 
termine that  the  appellant  is  entitled  to  the  possession  of  simply 
the  ground  in  conflict,  as  described  in  the  complaint. 

Appellant  also  appealed  from  an  order  taxing  costs,  by  which 
the  court  disallow^ed  the  following  items:  Ten  dollars,  land 
c^ce  fees  for  filing  adverse  in  the  land  office ;  $40  paid  A.  S. 
Hovey  for  surveying  the  ground  in  conflict,  and  making  a  plat 
for  the  land  office ;  and  $5  paid  to  the  county  clerk  for  abstract 
of  title  for  use  ib  the  land  office.  None  of  these  items  come 
within  the  provisions  of  Section  1866  of  the  Code  of  Civil  Pro- 
cedure. Xone  of  them  were  paid  out  or  expended  for  matters 
to  be  used  in  the  trial  of  the  case  below ;  all  of  them  were  paid 
out  for  the  purpose  of  enabling  appellant  to  complete  his  ad- 
verse claims  filed  in  the  land  office.  The  money  thus  paid  was 
not  for  the  procurement  of  anytliing  necessary  to  the  mainte- 
nance of  the  suit,  but  only  necessary  to  the  filing  of  the  adverse, 
which  is  entirely  separate  from  and  preliminary  to  the  actual 
suit-     All  these  items  must  therefore  be  disallowed. 

Appellant  in  his  notice  of  appeal  specifies  that  the  judgment 
is  appealed  from,  and  also  an  appeal  "from  said  judgment  as 
modified  bv  the  order  of  said  district  court  made  and  entered 

ml 

on  the  28th  day  of  December,  A.  D.  1901,  retaxing  the  costs 
in  said  action."  Under  the  decisions  of  this  court,  an  appeal 
does  not  lie  from  an  order  taxing  costs,  but  the  error,  if  any, 
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may  be  considered  on  appeal  from  the  judgment.  {Montana 
Ore  Purchasing  Co.  v.  Boston  &  Montana  Consol.  C.  £  8. 
Mining  Co,,  27  Mont.  288,  70  Pae.  1114;  Murray  v.  Northern 
Pacific  By.  Co.,  26  Mont.  268,  67  Pae.  625.) 

We  advise  that  this  court  direct  the  court  below  to  modify 
the  judgment  appealed  from,  so  that  it  may  determine  that  the 
appellant  is  entitled  to  the  possession  of  the  area  in  conflict, 
and  specifically  describe  the  same  as  set  forth  in  the  complaint. 

Per  Cueiam. — For  the  reasons  stated  in  the  foregoing  opin- 
ion, this  cause  is  remanded  to  the  district  court  with  directions 
to  modify  the  judgment  so  as  to  make  it  conform  to  the  views 
expressed  in  the  opinion,  and  that,  when  so  modified,  it  be 
affirmed. 


LARGEY,  Respondent,  v.  LEGGAT,  Appellant. 

(No.  1,780.) 
(Submitted  March  7.  1904.     Decided  March  21,  1904.) 

Partition  Sale — Purchaser  as  Trustee — Evidence  of  Trust — 
Pleadings  and  Findings  —  Yerhal  Agreement  —  Merger  in 
Written  Contract — Attorney  in  Fact — Signature  to  Contrad^ 
— Effect  as  to  Liability — Specific  Performance — Staiute  of 
Frauds. 

1.  Civil  Code,  Section  2186,  provides  that  the  execution  of  a  contract  In  writ- 
ing, whether  required  to  be  in  writing  or  not,  supersedes  all  the  oral  nego- 
tiations or  stipulations  concerning  its  matter  which  preceded  or  accompa- 
nied its  execution,  and  hence  eyidence  of  negotiations  and  conversations 
immediately  preceding  the  execution  of  a  written  contract  is  incompetent 
to  show  an  agreement  concerning  its  matter  made  by  one  claimed  to  be 
bound  thereby. 

2.  One  who  signs  a  contract  only  as  attorney  in  fact  for  a  party  thereto  is 
not  bound  by  the  contract,  and  it  has  the  same  effect,  so  far  as  an  action 
against  him  based  thereon  is  concerned,  as  if  the  party  had  signed  only 
his  own  name  thereto. 

3.  By  agreements  between  defendants  in  partition  and  L.,  the  latter  agreed, 
by  himself  or  agent,  to  buy  in  the  property  at  the  sale  in  his  own  name. 
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and  hold  it  for  the  former,  to  whom  he  was  to  reconyey  the  same,  or  a  iMurt 
thereof,  as  he  should  elect,  on  bein^r  relmbarsed  for  the  cost  and  expenses. 
One  agreement  was  signed  for  <Mie  of  the  defendants  by  an  attorney  in  fact, 
who  afterwards  bought  the  property  at  the  sale  in  his  own  name,  hot  who 
did  not  otherwise  sign  either  agreement.  Held,  that  the  agreements  did 
not  establish  a  tmst  relation  between  the  purchaser  and  L.,  who  claimed 
that  the  property  was  bought  for  him. 

4.  Pleadings  alleging  that  a  trust  relation  was  created  between  parties  In 
question  by  Tlrtue  of  written  agreements  do  not  support  conclusions  of  l^w 
declaring  a  party  to  be  a  trustee  es  male/Mo. 

5.  Where  it  cannot  be  determined  from  either  the  pleadings  or  the  evidence 
as  to  a  contract  to  purchase  property  for  another  at  a  partition  sale  whether 
the  purchaser  was  to  furnish  the  money  or  not,  or  whether  he  was  to  take 
the  deed  in  his  own  name  or  otherwise,  neither  would  support  a  decree  for 
specific  performance  on  the  part  of  the  purchaser. 

6.  An  oral  agreement  by  a  purchaser  at  a  judicial  sale  to  take  the  deed  in  his 
own  name,  and  convey  to  another,  Is  void,  as  within  the  statute  of  frauds 
(CiTtl  Code  Section  2342). 

7.  The  agreement  cannot  be  taken  out  of  the  statute,  and  enforced  against 
the  purchaser  as  a  trustee  esf  malefloio,  to  prevent  the  perpetration  of  a 
fraud,  where  neither  party  had  any  interest  in  the  property,  and  no  money 
was  advanced  to  the  purchaser,  or  anjrthing  done  towards  carrying  the 
agreement  into  effect. 

8.  Findings  not  within  the  issue  made  by  the  pleadings  will  not  support  a 
decree.  ^ 

Appeal  from  District  Court j  Silver  Bow  County;  William 
Clancy,  Judge. 

Suit  by  P.  A.  Lai^ey  against  John  B.  Leggat.  Before  the 
trial  plaintiff  died,  and  Lulu  F.  Largey,  his  administratrix, 
was  substituted ;  and  from  a  decree  in  favor  of  the  latter,  and 
from  an  order  denying  a  new  trial,  defendant  appeals.  Re- 
versed. 

Statement  of  the  Case. 

P.  A.  Largey  brought  suit  in  the  district  court  of  Silver  Bow 
county  to  have  the  defendant  declared  to  be  a  trustee,  and  to 
hold  in  trust  for  the  use  and  benefit  of  plaintiff  certain  mining 
property,  known  as  the  "Gray  E^le  Fraction  Lode  Claim," 
and  to  compel  conveyance  of  such  property  to  him. 

The  complaint  alleges  that  in  1896  plaintiff,  Largey,  entered 
into  a  contract  with  O'Rourke,  Clark  and  Ruth  F.  Leggat,  three 
owners  in  the  Gray  Eagle  claim,  by  the  terms  of  which  he 
agree'd  that  he  would  attend  a  partition  sale  of  that  property, 
which  had  been  ordered  by  the  court  in  an  action  entitled  ^^Mur- 
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ray  v.  Clark  et  ah,"  and,  in  the  event  no  bid  was  made  on  the 
property  in  excess  of  $7,000,  he  would,  individually  or  by  his 
agent,  bid  in  the  property,  and  pay  for  it  with  his  own  funds, 
taking  the  title  in  his  own  name,  in  trust,  however,  for  the  par- 
ties, O'Rourke,  Clark  and  Ruth  F.  Leggat;  that  in  pursuance 
of  such  contract  he  (plaintiff)  entered  into  an  agreement  with 
defendant,  John  B.  Leggat,  by  the  terms  of  w^hich  defendant 
agreed  to  attend  such  sale  and  make  bid  for  and  purchase  said 
property  as  the  agent  of  plaintiff;  that,  relying  on  the  agree- 
ment with  defendant,  plaintiff  did  not  attend  the  sale  or  make 
other  arrangements ;  that  defendant  attended  the  sale  and  pur- 
chased the  property  for  $5,500,  and  such  sale  was  confirmed ; 
that  defendant  then  repudiated  the  agreement  referred  to  above, 
and  claimed  that  he  acted  for  himself  in  purchasing  the  prop- 
erty, took  the  deed  therefor  in  his  own  name,  and  threatens  to 
sell  the  property ;  and  that  plaintiff  tendered  to  defendant  the 
purchase  price  of  the  property.  The  prayer  is  that  defendant 
be  enjoined  from  disposing  of  the  property ;  that  he  be  adjudged 
to  bo  a  trustee,  and  to  hold  the  same  for  the  use  and  benefit  of 
the  plaintiff,  and  be  required  to  make  conveyance  thereof. 

To  this  complaint  defendant  filed  an  amended  answer,  which 
denies  that  defendant  ever  entered  into  any  agreement  with 
plaintiff  to  act  as  his  agent,  or  to  attend  the  partition  sale,  or 
to  bid  in  the  property  for  plaintiff,  and  denies  that  plaintiff 
was  not  represented  at  such  sale,  but  avers  that  plaintiff  did 
have  a  representative  at  the  sale,  who  bid  on  the  property  for 
plaintiff.  The  answer  then  alleges  that  no  agreement  in  writing 
was  ever  executed  between  plaintiff  and  defendant  whereby  de- 
fendant agreed  to  act  for  or  as  agent  of  plaintiff,  or  ever  agreed 
to  attend  such  sale,  or  bid  on  or  purchase  said  projierty  for 
plaintiff,  or  make  any  cimveyance  of  such  projierty  to  plaintiff. 

In  reply,  plaintiff  denies  that  no  c<m tract  in  writing  was  ever 
made,  but  alleges  that  two  such  contracts  were  entered  into  by 
defendant  with  ]>laintiff  rt^lative  to  the  sale  and  bidding  in  ^f 
said  projx^rty,  whereby  a  relation  of  tru<t  and  confidence  was 
creatoil  Wtween  }>laintiff  and  defendant,  and  wherebv  defendant 
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was  bound  not  to  act  in  hostility  to  plaintiff  in  Lidding  on  said 
property. 

The  eanse  was  tried  to  the  conrt  withont  a  jury,  and  at  the 
eonchision  of  the  trial  the  court  made  certain  findings  of  fact 
and  conclusions  of  law,  and  entered  a  decree  against  defendant. 
A  motion  for  a  new  trial  was  made  and  overruled,  and  from 
the  decree  and  order  overruling  defendant's  motion  for  a  new 
trial  lie  appealed. 

Before  the  trial,  P.  A.  Largey  died,  and  his  administratrix 
was  substituted. 

Messrs.  Carpenter,  Day  £  Carpenter,  for  Appellant. 

Messrs,  McBride  £  McBride,  and  Mr.  Bernard  Noon,  for 
Respondent. 

ilK.  JUSTICE  HOLLOWAY,  after  stating  the  case,  de- 
livered the  opinion  of  the  court. 

Notwithstanding  the  pur|X)se  of  the  action,  so  far  as  indi- 
cated by  the  prayer  of  the  complaint,  it  is  veiy  apparent  from 
the  ];leadings  that  the  only  issues  raised  were:  (1)  Did  plain- 
tiff and  defendant  enter  into  an  agreement  whereby  defendant 
premised  to  act  as  agent  for  the  plaintiff  in  attending  the  par- 
tition sale,  or  in  bidding  for  or  purchasing  the  property  in  con- 
troversy i  (2)  If  such  agreement  was  made,  was  it  in  writing  ? 
And  (3)  if  in  writing,  did  it  constitute  defendant  a  trustee  of 
the  plaintiff^ 

In  support  of  his  contention,  plaintiff  offered  in  evidence  the 
written  agreement  entered  into  between  himself  and  O'Rourke, 
H.  S.  CMark  and  Ruth  F.  Ix?ggat.  This  agreement,  after  recit- 
ing that  a  suit  in  partition  had  been  commenced  by  James  A. 
Murray  and  others,  who  were  owners  of  9-56  of  the  Gray  Eagle 
fraction  lode  claim,  against  O'Rourke,  Clark  and  Ruth  F.  Leg- 
gat,  who  were  the  owners  of  the  remaining  47-56  ;  that  a  decree 
in  partition  had  been  rendered ;  and  that  a  sale  of  the  property 
had  been  ordered  for  June  12,  1S96,  at  2  o'clock  p.  m. — then 
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provides  that  Largey  should  attend  the  sale,  in  person  or  by- 
agent,  and  not  permit  the  property  to  be  sold  to  any  one  else 
for  less  than  $7,000 ;  that,  in  the  event  Largey's  bid  for  any  sum 
less  than  $7,000  should  be  accepted,  he  should  advance  the 
money  necessary  for  paying  for  the  interest  in  the  property 
owned  by  Murray  and  his  co-plaintiffs  in  the  partition  suit; 
that  the  deed  for  the  entire  property  should  be  taken  by  Largey 
in  his  own  name ;  that  he  should  then  have  one  year  in  which 
to  elect  whether  or  not  he  would  retain  for  himself  the  9-56 
interest  formerly  owned  by  Murray  and  others,  and,  in  the  event 
he  did  so,  O'Rourke,  Clark  and  Ruth  F.  Leggat  were  to  repay 
to  Largey  their  proportionate  shares  of  the  cost  and  expense, 
with  interest  at  the  rate  of  one  per  cent,  per  month,  and,  in  the 
event  he  did  not  so  retain  that  interest,  then  O'Rourke,  Clark 
and  Ruth  F.  Leggat  were  to  pay  the  amount  of  the  purchase 
price  of  such  property,  t<^ether  with  costs  and  expenses,  and 
interest  thereon,  and,  in  either  event,  receive  deeds  for  their 
respective  portions  of  the  property.  The  foregoing  are  the  only 
provisions  of  the  contract  material  to  this  controversy. 

This  agreement  was  entered  into  on  the  12th  day  of  June, 
189C,  about  12  o'clock  noon,  and  was  signed  by  Largey, 
O'Rourke,  II.  S.  Clark  and  Ruth  F.  Leggat,  by  John  B.  Leggat, 
her  attorney  in  fact ;  John  B.  Leggat  being  the  defendant  in  this 
action.  Over  the  objection  of  defendant  witnesses  were  per- 
mitted to  testify  on  behalf  of  the  plaintiff  to  certain  negotiations 
and  conversations  had  at  the  meeting  on  June  12th,  when  this 
contract  was  entered  into,  but  before  it  was  executed,  to  the 
effect  that  the  parties,  O'Rourke,  one  McConville,  who  seems 
to  have  had  some  interest  in  the  same  share  as  that  represented 
by  O'Rourke,  and  H.  S.  Clark,  agreed  among  themselves  that 
defendant,  Leggat,  should  attend  the  partition  sale  and  bid  for 
the  property  for  the  use  and  benefit  of  all  of  them  and  of  Lar- 
gey, and  that  Largey  also  agreed  to  this  arrangement;  that 
after  this  agreement  was  finally  concluded,  the  foregoing  writ- 
ten agreement  was  executed.  Defendant  now  complains  that  all 
of  this  testimony  was  incompetent,  for  the  reason  that  whatever 
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(xmTersation  was  had  or  verbal  agreemeut  made  were  merged 
in  the  written  contract  executed  thereafter,  and  in  this  we  think 
the  defendant  is  correct.  Section  2186  of  the  Civil  Code  pro- 
vides: "The  execution  of  a  contract  in  writing,  whether  the 
law  requires  it  to  be  written  or  not,  supersedes  all  the  oral  ne- 
gotiations or  stipulations  concerning  its  matter  which  preceded 
or  accompanied  the  execution  of  the  instrument."  Disregard- 
ing this  incompetent  testimony,  then,  we  observe  that  there  is 
nothing  whatever  in  the  written  contract  of  June  12,  1896, 
which  binds  the  defendant,  Leggat,  to  do  anything.  In  fact, 
the  agreement  is  not  signed  by  Leggat.  The  mere  fact  that  the 
signature  appears,  "Ruth  F.  Leggat,  by  John  B.  Leggat,  her 
attorney  in  fact,"  does  not  bind  the  defendant  in  this  action  at 
all.  The  agreement  has  the  same  effect,  so  far  as  this  action  is 
concerned,  as  if  Ruth  F.  Leggat  had  signed  her  own  i\Ame,  and 
none  other. 

Plaintiff  also  offered  in  evidence  what  is  designated  in  the 
record  as  the  supplemental  agreement,  which  is  a  mere  memo- 
randum in  writing,  signed  by  P.  A.  Largey  only,  whereby  Lar- 
gey agreed  that  in  the  event  his  bid  for  the  property  should  be 
accepted,  and  he  should  not  elect  to  retain  for  himself  the  9-56 
Murray  interest,  then  he  would  execute  to  Ruth  F.  Leggat  a 
deed  for  the  9-56  which  she  then  owned,  and  her  proportionate 
share  of  the  9-56  Murray  interest,  upon  her  paying  to  Largey 
her  proportionate  share  of  the  purchase  price,  costs  and  ex- 
penses, and  that  in  no  event  should  Ruth  F.  Leggat  be  held  to 
assume  any  part  of  the  9-56  Murray  interest  over  and  above  her 
pro  rata  share  thereof.  The  purpose  of  tlie  execution  of  this 
agreement  is  not  apparent;  neither  is  its  materiality  in  the 
trial  of  this  cause. 

There  is  some  testimonv  in  the  record  which  tends  to  show 
that,  prior  to  June  12th,  Leggat  had  agreed  with  Largey  that 
he  would  attend  the  sale  and  represent  Largey  in  bidding  for 
and  purchasing  the  property ;  that  he  also  suggested  that  one 
Morgan  should  also  attend  the  sale  and  bid  in  conjunction  with 
him.     L^gat  denies  that  he  ever  entered  into  any  agreement 
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with  Largey  whatever,  but  says  that  Largey  selected  Morgan 
to  act  for  him  at  the  sale,  and  that  he  (Leggat)  informed  Lar- 
gey that  he  intended  to  bid  for  himself  at  such  sale.  The  testi- 
mony is  undisputed  that  Leggat,  Morgan  and  Will.  K  Clark, 
private  secretary  to  P.  A.  Largey,  all  attended  the  sale;  that 
both  Morgan  and  Leggat  made  bids  for  the  property ;  that  Leg- 
gat's  bid  for  $5,500  was  accepted  as  the  highest  bid;  that  after 
the  sale  Leggat  paid  to  the  referee  ten  per  cent^  of  the  purchase 
price  required  by  the  order  of  sale ;  that  Largey  offered  to  pay 
this  money  himself,  but  his  offer  was  declined  by  Leggat ;  that 
afterwards,  and  before  the  commencement  of  this  action,  Lar- 
gey made  tender  of  the  whole  amount  of  the  purchase  price  to 
Leggat,  and  also  to  the  referee,  and  demanded  from  each  that 
the  deed  be  made  to  Largey,  which  offer  was  declined,  and  de- 
mand refused. 

Upon  this  evidence  the  court  made  a  large  number  of  findings 
of  fact.  After  finding  the  respective  interests  of  the  parties  in 
the  property  prior  to  the  date  of  the  sale,  and  the  fact  of  the 
impending  sale,  and  execution  of  the  agreement  between  I^argey, 
O'Rourke,  Clark  and  Ruth  F.  Leggat,  the  court  finds  (4)  that 
the  parties  to  that  agreement  selected  defendant,  John  B.  Leg- 
gat, to  attend  the  sale  and  to  bid  in  the  property  for  the  use  and 
benefit  of  all  the  parties  to  that  agreement,  and  that  Leggat 
agreeil  to  attend  the  sale  as  agent  of  Lai'gey,  and  to  bid  on  the 
property  for  the  use  and  l)enefit  of  all  the  parties  to  that  agree- 
ment;  (5)  that  I^gat  arranged  with  Morgan  to  at- 
tend the  sale  and  in  conjunction  with  him  bid  for 
the  proj)ertv  for  the  benefit  of  the  parties  to  such 
written  agivement;  (G)  that  Moran  and  I-eggat  did  at- 
tend the  sale,  and  did  bid  for  the  pro])erty  for  the  use  and  bene- 
fit of  all  the  parties  to  said  written  agreement ;  that  Leggat's 
bid  of  $5,500  was  accepted,  and  that  Leggat  then  and  there  paid 
to  the  referee,  for  the  use  and  Ix^nefit  of  the  i>arties  to  said  writ- 
ten agreement,  ten  ]K»r  cent,  of  his  bid,  to-wit,  $550;  (7)  that 
T^eggat,  in  violation  of  his  agreement  to  act  for,  and  bid  in  the 
property  for  the  use  and  l)enefit  of  the  parties  to  the  written 
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agreement,  took  the  deed  in  his  own  name ;  (8)  that,  before  the 
deed  was  executed,  Largey,  for  the  use  and  benefit  of  all  the 
parties  to  said  written  agreement,  tendered  to  the  referee  the 
purchase  price  of  the  property,  which  was  refused;  and  (9) 
that  he  likewise  tendered  the  amount  to  John  B.  Leggat,  which 
was  refused.  The  court  then  finds  the  respective  interests  of 
O'Bourke,  H.  S.  Clark  and  Ruth  F.  Leggat,  and  concludes  with 
finding  Xo.  10,  which  is  as  follows:  "That  the  allegations  and 
averments  of  plaintiiPs  complaint  are  true,  and  all  the  denials 
and  allegations  of  defendant's  answer  are  untrue." 

As  conclusions  of  law,  the  court  finds  that,  at  the  time  that 
Le^at  bid  for  the  property  in  controversy,  he  was  the  agent 
of,  and  as  such  occupied  a  fiduciary  relation  towards,  P.  A. 
Largey,  O'Rourke,  CJark  and  Ruth  F.  Leggat ;  that  it  would  be 
inequitable  to  permit  Leggat  to  make  use  of  his  agency  for  the 
purpose  of  depri\4ng  his  principals  of  their  property,  and  secur- 
ing it  for  himself;  that  Leggat  became,  and  is  now,  a  trustee 
ex  malejicio,  and  by  reason  of  said  trust  holds  the  title  he  ob- 
tained by  the  referee's  deed  for  the  use  and  benefit  of  Largey, 
O'Rourke,  Clark  and  Ruth  F.  Leggat ;  and  that  the  plaintiff,  as 
the  trustee  of  the  express  trusts  set  oiit  in  the  written  agree- 
ment made  between  Largey,  O'Rourke,  Clark  and  Ruth  F.  Leg- 
gat, is  entitled  to  a  judgment  and  decree  directing  the  defend- 
ant, Leggat,«to  make,  execute  and  deliver  to  the  plaintiff  a  deed 
for  the  property  in  controversy. 

The  findings  are  not  supported  by  the  pleadings,  and,  if  the 
incompetent  testimony  be  disregarded,  are  not  supported  by 
the  evidence.  If  the  purpose  t)f  this  action  is  to  have  the  de- 
fendant declared  to  be  a  trustee  of  the  plaintiff,  then  the  plead- 
ings do  not  sustain  the  findings  or  decree.  The  reply,  which  is 
the  only  pleading  containing  any  allegations  w^iich  would  tend 
to  show  that  defendant  became  such  trustee,  alleges  that  such 
relationship  was  constituted  by  virtue  of  two  written  agree- 
ments. The  only  agreements  offered  in  evidence  were  the  origi- 
nal agreement  between  Largey,  O'Rourke,  H.  S.  Clark  and  Ruth 
F.  Leggat,  and  the  supplemental  agreement  between  Largey 
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and  Ruth  F.  Leggat,  neither  of  which  was  signed  by  the  de- 
fendant, and  neither  of  which  mentions  him  or  assumes  to  bind 
him  to  do  anything;  and,  giving  them  their  broadest  signific- 
ance, they  fall  far  short  of  establishing  or  tending  to  establish 
the  relationship  of  trustee  and  cestui  que  trust  as  between  Leg- 
gat and  Largey. 

As  one  of  the  conclusions  of  law,  the  court  declared  the  de- 
fendant to  be  trustee  ex  maleficioy  and  that  he  holds  the  prop- 
erty in  controversy  in  trust  for  the  plaintiff,  (yEourke,  Clark 
and  Ruth  F.  Leggat ;  but  such  a  conclusion  has  no  support  in 
the  pleadings  whatever.  It  may  be  a  fact  that  defendant  ob- 
tained certain  information,  from  his  being  present  >vith  those 
parties^  which,  in  equity  and  good  conscience,  he  should  not  be 
permitted  to  make  use  of  for  his  own  benefit;  but  there  is  no 
allegation  whatever  in  the  complaint  that  defendant  did  any 
such  thing,  or  that  he  was  in  fact  present  with  the  other  parties 
named,  or  obtained  any  information  from  them,  or  that  any 
relationship  of  trust  or  confidence  could  have  been  created  be- 
tween them.  As  we  have  said,  the  only  allegations  with  refer- 
ence to  that  subject  are  found  in  the  reply,  and  those  allegations 
are  that  the  relationship  of  trustee  and  cestui  que  trust  was  cre- 
ated between  Leggat  and  Largey  by  virtue  of  two  written  agree- 
ments ;  and,  a^  we  have  observed,  those  agreements  show  nothing 
of  the  kind  whatever.  • 

At  most,  the  competent  testimony  tends  to  show  that,  by  oral 
agreement,  Leggat  undertook  to  act  as  agent  for  Largey  in  at- 
tending the  sale  and  in  bidding  for  the  property,  and  that  testi- 
mony tends  to  support  the  theory  of  the  plaintiff  as  disclosed 
by  the  pleadings.  But  neither  the  pleadings  nor  this  evidence 
would  support  a  decree  for  specific  performance,  for  the  reason 
that  the  terms  of  the  contract  are  too  indefinite.  It  cannot  bfe 
determined  whether  Largey  was  to  furnish  the  money,  or 
whether  Leggat  was  to  do  so— whether  Leggat  was  to  take  the 
deed  in  the  name  of  Largey,  or  in  his  own  name  and  transfer 
the  property  to  Largey.  If  the  contract  was  that  Leggat  was 
to  take  the  deed  in  his  own  name  and  convey  to  Largey,  then  it 
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is  void,  as  within  the  statute  of  frauds.     (Section  2342,  Civil 
Code;  Bauman  v.  Holzlumsen,  26  Hun.  505.) 

Cases  may  be  found  where  the  contract  has  been  taken  out 
of  the  statute  of  frauds,  to  prevent  the  perpetration  of  a  fraud, 
where  one  who  has  an  interest  in  land  which  is  about  to  be  sold 
agrees  with  another  that  the  other  shall  bid  the  property  in,  and 
hold  it  as  security  for  money  advanced,  and  that  agreement  has 
been  consummated,  or,  in  other  instances,  where  there  has  been 
a  part  performance  of  the  verbal  agreement.  And  there  are 
eases  in  which  persons  somewhat  similarly  situated  as  the  de- 
fendant in  this  case  have  been  made  trustees  ex  maleficio  of  the 
property  which  they  purchased  at  sales  pursuant  to  parol  agree- 
ments with  others  who  were  the  owners,  or  had  some  interest 
therein,  to  buy  for  such  persons'  benefit.  But  in  these  cases  the 
parol  agreement  was  taken  out  of  the  statute  of  frauds  to  pre- 
vent the  accomplishment  of  a  fraud,  whereby  the  owner  of  the 
whole  or  some  interest  in  the  property  would  be  deprived  of 
such  interest,  which  it  was  the  object  of  the  parol  agreement  to 
protect.  {Bauman  v.  Holzhausen,  supra,)  But  in  this  in- 
stance neither  Largey  nor  Leggat  had  any  interest  in  the  prop- 
erty. Largey  advanced  no  money — in  fact,  did  nothing  towards 
carrying  the  verbal  agreement  into  effect.  Upon  this  subject 
the  Supreme  Court  of  Xew  York  said :  "But  no  case  can  be 
found  where  a  contract  has  been  taken  out  of  the  statute,  in 
favor  of  a  party  who  had  no  existing  interest  in  the  property, 
who  had  done  no  act  of  part  performance,  who  had  parted  with 
nothing  under  the  contract,  simply  upon  tlie  ground  that  the 
other  party  was  guilty  of  a  fraud  in  refusing  to  perform  his 
verbal  agreement.  That  is  all  there  is  of  this  case,  except  the 
offer  of  performance  by  the  plaintiff.  To  hold  that  to  be  suffi- 
cient to  take  the  case  out  of  the  statute  would  repeal  it.  Care 
must  be  taken  that  this  is  not  done  under  an  idea  that,  as  the 
statute  was  enacted  to  prevent  fraud,  it  cannot  be  applied  to 
cases  where  it  appears  that,  in  a  moral  sense,  a  party  is  attempt- 
ing to  perpetrate  a  fraud.  A  party  in  no  legal  sense  commits 
a  fraud  by  refusing  to  perform  a  contract  void  by  its  provisions. 
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He  has  not,  in  that  sense,  made  a  contract,  and  has  a  perfect 
right,  both  at  law  and  in  equity,  to  refuse  perfonnance."  {Levy 
V.  Brush,  45  N.  Y.  589.)  At  most,  the  complaint  alleges,  and 
the  i)roof  tends  to  show,  only  a  violation  of  a  parol  agreement 
on  the  part  of  an  agent ;  and  the  one  gives  rise  to,  and  the  other 
supports  nothing  more  than,  an  action  for  damages  for  the 
breach  of  such  contract,  and  this  is  not  such  an  action. 

The  findings  are  not  within  the  issues  made  bv  the  pleadings, 
and  will  not  support  a  decree.  (Duiro  v.  Kennedy,  9  Mont. 
101,  22  Pac.  703;  //arm  v.  Lloyd,  11  Mont.  390,  28  Pac.  736, 
28  Am.  St.  Rep.  475.)  If  it  be  said  that  finding  Xo.  19,  above, 
is  responsive  to  the  issues,  then,  as  ol)served  before,  the  evidence 
is  insufficient  to  support  that  finding,  even  assuming  that  the 
terms  of  the  contract  are  pleaded  with  sufficient  certainty. 

The  judgment  and  order  are  reversed,  and  the  cause  re- 
manded, with  directions  to  the  district  court  to  set  aside  the 
findings  heretofore  made,  and  to  enter  judgment  for  defendant 
for  costs. 

Reversed  and  remanded. 
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1.  The  owner  of  a  miaing  claim  is  entitled  prima  facie  to  everything  beneatti 
the  surface  of  his  claim,  and  under  such  title  may  prevent  the  intrusion  of 
any  one  not  showing  a  paramount  right  to  enter  within  the  planes  of  his 
boundaries. 

2.  Code  of  Civil  Procedure,  Section  1080,  as  amend«^  by  Session  Laws  of  1001. 
p.  160,  provides  that  the  party  on  whom  the  burden  of  the  issues  rests  must 
first  produce  his  evidence,  and  the  adverse  party  must  then  produce  his 
evidence,  and  that  the  parties  will  then  be  confined  to  rebutting  evidence. 
In  an  action  by  the  owners  of  a  mining  claim  for  removal  of  ore  from 
within  its  boundaries,  the  issue  was  the  location  of  the  point  at  which  a 
certain  vein  departed  from  a  side  line  of  defendant's  location.  Defendants, 
after  plaintiffs  showed  a  taking  of  ore  from  within  their  boundaries,  intro- 
duced evidence  that  the  vein  departed  at  the  point  as  claimed  by  them, 
whereupon  plaintiffs  in  rebuttal  introduced  evidence  that  the  vein  departed 
at  the  place  claimed  by  them  as  shown  by  the  fact  that  the  vein  was  ex- 
posed in  the  cellar  of  a  certain  building.  Held,  that  it  was  error  not  to 
permit  defendants  to  show  in  rebuttal  that  the  vein  located  in  the  cellar 
was  along  a  course  or  strike  which  would  bring  it  out  at  a  point  other  than 
claimed  by  plaintiffs. 

3.  In  an  action  for  damages  sustained  by  plaintiffs,  owing  to  defendants  hav- 
ing removed  ore  from  within  the  boundaries  of  plaintiffs'  location,  an  in- 
straction  that  if  defendants  had  carried  away  ores  belonging  to  plaintiffs, 
and  in  so  doing  they  were  mixed  with  other  ores  to  which  defendants  were 
entitled,  so  that  the  amount  of  each  could  not  be  ascertained,  plaintiffs 
were  entitled  to  recover  the  value  of  all  ores  taken  with  which  the  ores 
belonging  to  plaintiffs  were  mixed,  was  erroneous. 

4.  In  an  action  for  damages  sustained  by  plaintiffs  owing  to  the  removal  of 
ores  from  their  mining  location,  plaintiffs  having  shown  prima  facie  the 
amounts  taken,  it  was  then  incumbent  on  defendants  to  show  that  they 
took  a  less  quantity  than  plaintiffs'  proof  tended  to  show. 

5.  Code  of  Civil  Procedure,  Section  1081,  provides  that  when,  in  the  opinion 
of  the  court.  It  is  proper  for  the  Jury  to  have  a  view  of  the  property  which 
is  the  subject  of  litigation,  it  may  order  them  to  be  conducted  there.  Held, 
that  the  view  is  within  the  trial  court's  discretion. 

6.  Discretion  of  court  in  granting  a  view  of  premises  will  not  be  reviewed  on 
appeal,  in  the  absence  of  a  clear  showing  of  error. 

Appeal  from  District  Court,  Silver  Bow  County;  William 
Clancy,  Judge. 

Action  by  James  H.  Maloney  and  others  against  Silas  F. 
King  and  others.  From  a  judgment  in  favor  of  plaintiffs,  and 
from  an  order  denying  a  motion  for  a  new  trial,  defendants 
appeal.    Reversed. 

Statement  of  the  Case. 

The  Plymouth  lode  mining  claim  is  owned  by  plaintiffs. 
When  the  action  was  commenced  the  Silver  King  lode  mining 
claim  was  owned  by  defendants  King,  Murray  and  Daly. 
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Daly  having  died,  the  defendant  Margaret  Dalv,  as  admin- 
istratrix of  his  estate,  was  substituted  for  him.  Defendants 
Sutton  and  Talbot  were  operating  the  Silver  King  under  a 
lease.  The  Plymouth  lies  south  of  the  Silver  King.  The  plain- 
tiffs by  this  action  seek  to  recover  of  the  defendants  a  judgment 
for  $50,000,  the  value  of  ores  alleged  to  have  been  wilfully, 
knowingly  and  unlawfully  mined,  extracted  and  carried  away 
by  defendants,  and  to  obtain  an  injunction  restraining  them 
from  entering  upon  that  part  of  the  Plymouth  which  lies  east 
of  a  vertical  plane  passing  through  a  point  on  the  north  side 
line  of  the  claim  405  feet  distant  from  the  northeast  comer  of 
the  claim,  the  plane  extending  south  seven  degrees  west  across 
and  vertically  downward  through  the  Plymouth  claim;  and 
from  mining,  carrying  away  or  converting  to  their  own  use  the 
ores  and  minerals  therein. 

The  defendants  deny  that  they  have  mined,  extracted,  taken 
out  or  carried  away  from  beneath  that  portion  of  the  Plymouth 
claim  described  in  the  complaint,  any  ores  or  minerals  belonging 
to  the  plaintiffs;  and  aver  that  the  defendants  Daly,  Murray 
and  King  are  the  owners  of  the  Silver  King  claim;  that  the 
apex  of  the  vein  from  which  the  defendants  took  the  ore  in 
question  is  wholly  within  the  surface  boundaries  of  the  Silver 
King,  extending  in  an  easterly  and  westerly  direction  for  the 
entire  length  of  that  portion  of  the  Silver  King  which  lies  north 
of  and  adjacent  to  that  portion  of  the  Plymouth  claimed  by  the 
plaintiffs,  and  say  that  the  only  drifts  or  levels  run  by  the  de- 
fendants which  extend  beneath  the  surfact  of  the  Plymouth 
vein  have  been  run  by  defendants  on  said  vein,  and  not  other- 
wise ;  and  deny  that  plaintiffs  are  now  or  ever  have  been  the 
owners  of  any  part  of  said  vein,  or  that  it  is  or  ever  has  been 
a  part  of  the  Plymouth. 

The  vertical  plane  above  described  will  be  hereafter  referred 
to  as  the  injunction  line.  Upon  the  trial  the  jury  found  for 
the  plaintiffs,  whereupon  the  court  entered  judgment  and  decree 
in  their  favor.  From  the  judgment  and  an  order  denying  their 
motion  for  a  new  trial  defendants  have  appealed. 
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Mes^s.  McBride  &  McBridej  Mr,  ^Yilliam  ScalloUj  and  Mr. 
James  E.  Murray,  for  Appellants. 

Mr,  C.  P,  Drennan,  and  Mr,  John  J,  McHatton,  for  Re- 
spondents. 

ME.  COMMISSIONEK  CALLAWAY  prepared  the  state- 
ment of  the  case,  and  also  the  following  opinion  for  the  court : 

1,  Being  the  owners  of  the  surface  ground  described  in  their 
complaint,  the  respondents  were  prima  facie  entitled  to  every- 
thing beneath  the  surface  of  their  claim,  and  under  such  prima 
facie  title  could  prevent  the  intrusion  of  any  one  not  showing 
a  paramount  right  to  enter  within  the  vertical  planes  of  their 
boundaries.  (Moloney  v.  King,  25  Mont.  188,  64  Pac.  351 ; 
27  Mont  428,  71  Pac.  469 ;  Parrot  Silver  &  Copper  Company 
V.  Eeinze,  25  Mont  139,  64  Pac  326,  53  L.  R  A.  491,  87 
Am.  St  Rep.  386 ;  Boston  &  Montana  Consolidated  Copper  4& 
Silver  Mining  Company  v.  Montana  Ore  Purchasing  Co,,  188 
U.  S.  632,  23  Sup.  Ct  434,  47  L.  Ed.  626.) 

Respondents'  ownership  of  the  surface  ground  of  the  Ply- 
mouth lode  mining  claim  not  being  controverted,  they,  in  order 
to  make  out  a  prim/i  facie  case,  merely  gave  evidence  tending 
to  show  that  the  appellants  had  willfully,  knowingly  and  un- 
lawfully extracted  and  carried  away  large  quantities  of  ore,  of 
great  value,  from  within  the  vertical  planes  of  the  boundaries 
of  that  portion  of  the  Plymouth  described  in  their  complaint, 
and  rested.  Appellants  then  sought  to  justify  the  taking  of  the 
ore  by  showing  that  it  was  taken  from  a  vein  which  has  its  apex 
in  the  Silver  King  ground.  Much  testimony  was  introduced 
to  prove  this  contention.  A  model  and  numerous  maps  were 
produced  as  explanatory  of  appellants'  theory.  Appellants 
having  rested,  respondents  sought  to  obviate  the  showing  made 
by  appellants,  and  on  their  part  introduced  a  large  number  of 
maps.    In  order  to  make  clear  the  contentions  of  the  parties 
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refer^ioe  Ib  made  to  the  following  diagram,  which,  though  not 
techcically  correct,  will  serve  for  illustrative  purposes : 


Appellants  claim  that  the  apex  of  the  vein  fr<»ii  which  the 
ore  was  taken  is  exposed  throughout  the  entire  length  of  their 
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surface  drift,  and  say  that  the  so-called  Plymouth  vein  is  merely 
a  spur  thereof/  which,  in  any  event,  does  not  pass  beyond  the 
Silver  King  south  side  line  until  it  reaches  a  point  somewhat 
over  forty  feet  east  of  tJie  point  where  the  injunction  line  inter- 
sects the  south  side  line.  Respondents,  on  the  other  hand,  claim 
that  their  Plymouth  vein  is  the  main  vein. 

In  passing  it  is  well  to  remark  that  the  discovery  vein  in  the 
Silver  King  seems  to  lie  north  of  the  veins  mentioned,  and  is 
not  involved  in  this  discussion. 

Eespondents  insist  that  the  Plymouth  vein  departs  entirely 
from  the  south  side  line  of  the  Silver  King  at  the  injunction 
line;  in  other  words,  it  is  contended  that  the  foot  wall  of  the 
vein  departs  exactly  where  the  injunction  line  crosses.    In  order 
to  demonstrate  this  theory  respondents'  witnesses  testified  that 
the  apex  of  the  Plymouth  vein — a  vein  between  two  and  three 
feet  in  width  at  the  apex — is  disclosed  in  three  places  within 
fifty  feet;  that  the  hanging  wall  is  exposed  in  the  southwest 
comer  of  a  cellar  (marked  "B"  on  the  diagram),  beneath  the 
house  (marked  "C")  immediately  west  of  the  Robinson  raise 
(marked  "D"),  in  the  top  of  the  engine  room  raise  (marked 
"E"),  and  at  the  top  of  and  in  the  western  portion  of  the  Ply- 
mouth shaft  (marked  "F').    As  one  of  the  witnesses  testified, 
"Actually  locating  these  three  points,  and  placing  a  straight 
edge  thereon,  and  they  exactly  line  up.'' 

^0  reference  was  made  to  the  course  of  the  Plymouth  vein  in 

Tespondents'  case  in  chief.    The  first  testimony  concerning  the 

vein  disclosed  in  the  cellar  was  adduced  in  theii*  testimony  in 

rebuttal  of  appellants'  case.     When  respondents  again  rested 

appellants  offered  to  prove  that  the  hanging  wall  of  the  apex 

of  the  vein  exposed  in  the  cellar  of  the  house  represented  on 

respondents'  map.  Exhibit  L,  and  referred  to  in  the  testimony 

of  respondents'  witnesses,  is  nine  feet  north  of  the  position  of 

the  apex  at  said  point  as  testified  by  said  witnesses,  and  is  nine 

feet  north  of  the  location  of  the  foot  wall  as  represented  by  the 

map.    This  vein  is  represented  by  the  line  marked  "A,  A." 

They  further  offered  to  prove  that  the  apex  of  the  vein  exposed 


164  Maloney  v.  King  et  al.  [Mar.  T.'04 

in  the  cellar  is  six  feet  in  width,  the  foot  wall  thereof  being 
twelve  feet  further  north  than  testified  to  by  respondents^  wit- 
nesses, and  twelve  feet  further  north  than  is  shown  on  respond- 
ents' map;  that  the  apex  as  exposed  in  the  cellar  is  directly  over 
the  eastern  portion  of  appellants'  "23  foot  upraise"  (marked 
"G,  6"),  immediately  east  of  where  the  apex  connects  with  the 
Silver  King  surface  drift;  and  that  the  course  and  strike  of  the 
apex  as  exposed  in  the  cellar  is  about  south  72  degrees  east^  and 
if  continued  on  its  strike  would  depart  from  the  Silver  King 
at  a  point  44^o  feet  east,  measured  along  the  south  side  line  of 
the  Silver  King  lode  claim,  from  the  point  where  the  injunction 
line  crosses  said  south  side  line,  or,  approximately,  at  the  point 
marked  "X"  in  the  diagram.  The  "23  foot  upraise"  referred 
to  is  a  connection  between  the  surface  drift,' which  is  about  12 
feet  below  the  surface,  and  the  "23  foot  level,"  which  is  23  feet 
below  the  surface,  and  this  explains  the  apparent  curvature  of 
the  upraise  as  shown  on  the  diagram.  Appellants  further  of- 
fered to  prove  that  they  had  no  knowledge  of  the  existence  of 
any  cellar  under  said  house,  or  of  any  apex  exposed  therein, 
prior  to  the  time  that  they  heard  the  testimony  of  the  witnesses 
on  behalf  of  plaintiffs.  The  court  sustained  an  objection  to 
this  offer,  and  refused  to  allow  the  defendants  to  put  in  any 
further  testimony. 

It  is  readily  seen  that  the  crucial  point  in  the  case  was,  at 
what  point  does  the  so-called  Plymouth  vein  depart  entirely 
from  the  south  side  line  of  the  Silver  King  claim  ?  Respond- 
ents claim  thai  it  departs  entirely  at  the  injunction  line,  whidi 
is  at  a  point  between  the  cellar  and  the  engine  room  raise.  Ap- 
pellants, on  the  other  hand,  claim  that  it  departs  approximately 
at  the  point  marked  "X."  Quartz  veins  in  their  strike  across 
the  country  usually  follow  a  somewhat  irregular  course.  In 
order  to  show  definitely  the  course  of  the  Plymouth  vein,  and 
to  demonstrate  the  exact  point  at  which  it  crosses  the  south  side 
line  of  the  Silver  King,  it  became  important  to  prove  its  course 
or  strike,  and  hence  respondents  attempted  to  show  its  appear- 
ance on  both  sides  of  the  south  side  line,  and  on  either  side  of 


30  Mont]  MAiiONEY  v.  Kino  bt  aLu  165 

the  point  where  the  injunction  line  intersects  the  south  side  line. 
One  of  these  points  of  appearance  was  in  the  engine  room  raise 
and  the  oiher  was  in  the  cellar.  The  exact  location  of  the  vein 
in  the  cellar,  therefore,  became  material. 

We  think  the  court  should  have  admitted  the  .evidence.  Ap- 
pellants could  not  reasonably  have  anticipated  that  respondents 
-wovli  in  their  case  in  rebuttal  give  testimony  concerning  the 
disclosure  of  a  vein  in  the  cellar.  The  cellar  was  covered  by  a 
house,  and  it  was  therefore  not  the  subject  of  ordinary  observa- 
tion. We  cannot  see  how  it  can  be  said  that  appellants  should 
have  known  of  the  disclosure  of  the  vein  in  the  cellar  prior  to 
the  time  respondents  gave  testimony  concerning  it.  The  testi- 
mony offered  would  have  tended,  in  some  degree  at  least,  to 
rebut  respondents'  theory,  and  appellants  had  the  right  to  do 
that  if  they  could. 

Section  1080  of  the  Code  of  Civil  Procedure,  as  amended 
(Session  Laws  1901,  p.  160),  prescribes:  "When  the  jury  has 
been  sworn,  the  trial  shall  proceed  in  the  following  order,  unless 
the  court,  for  good  cause  and  special  reason,  otherwise  directs : 
*  *  *  (3)  The  party  on  whom  rests  the  burden  of  the  issues 
must  first  produce  his  evidence ;  the  adverse  party  will  then 
produce  his  evidence.  (4)  The  parties  will  then  be  confined  1o 
rebutting  evidence,  unless  the  court  for  good  reasons,  in  further- 
ance of  justice,  permits  them  to  offer  evidence  in  their  original 
case." 

After  respondents  had  made  out  their  prima  facie  case,  as 
above  noted,  the  burden  was  on  the  appellants.  They  sought 
to  justify  their  asportation  of  the  ore  by  showing  their  owner- 
drip  of  the  vein  from  which  it  was  taken,  and  offered  evidence 
to  show  the  course  or  strike  of  the  vein.  Then,  the  respondents, 
being  in  the  position  of  defendants  upon  that  issue,  controverted 
the  evidence  of  appellants,  and  gave  evidence  tending  to  show 
that  they,  the  respondents,  are  the  owners  of  the  vein  from 
which  the  ore  was  taken,  and  testified  concerning  its  course  or 
strike.  The  truth  of  this  testimony  was  what  appellants  sought 
to  disprove. 
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• 
Had  the  appellants  been  able  to  prove  their  contention  to  the 

effect  that  the  apex  of  the  so-called  Plymouth  vein  passes  out  of 
the  south  side  line  of  the  Silver  King  at  a  point  44^^  feet  east 
of  the  injunction  line,  or  at  any  point  east  of  the  injunction 
line,  they  would  have  proved  either  a  complete  or 
partial  defense  to  respondents'  action;  for  admittedly  the 
appellants  were  the  owners  of  all  ores  which  they  had  extracted 
from  the  Plymouth  claim  at  a  point  west  of  a  plane  passing 
through  the  point  where  the  foot  wall  of  the  PlymouUi  vein  de- 
parts from  the  Silver  King,  and  drawn  parallel  with  the  west 
end  line  of  the  Silver  King. 

The  burden  being  on  appellants  to  prove  that  they  were  the 
owners  of  the  vein  from  which  the  ore  in  question  was  taken, 
they  were  entitled  to  close  the  proofs  on  that  issue,  or,  at  least, 
to  rebut  any  new  matter  set  up  by  the  plaintiffs.  The  correct- 
ness of  this  principle  is  illustrated  in  the  case  of  Lismaav  v. 
Early,  15  Cal.  199.  That  was  a  suit  on  a  note.  The  ans\frer 
pleaded  payment,  and  averred  that  money  had  been  paid  the 
o\7ner  of  the  note,  which  he  promised  to  credit  thereon.  Tlie 
court  said :  "We  think  the  court  erred  in  excluding  the  rebut- 
ting testimony  of  defendants,  and  we  here  remark  that  as  the 
admission  of  evidence,  even  after  the  party  has  had  an  oppor-  * 
tunity  to  offer  it  and  has  failed,  is  a  matter  of  discretion,  it  is 
better  for  the  court,  whenever  the  ends  of  justice  require  it,  to 
suffer  the  testimony  to  go  in.  But  in  this  case  the  plaintiff 
offered  the  note  sued  on  in  evidence  and  rested.  The  defend- 
ant, not  disputing  the  execution  of  the  note,  offered  in  evidence 
some  receipts  for  the  purpose  of  proving  payment.  To  rebut 
this,  the  plaintiff  offered  proof  tending  to  show  that  these  pay- 
ments applied  to  an  open  account  against  defendants.  The  de- 
fendants then  proposed  to  show  that  there  was  no  such  account 
made  or  existing.  We  do  not  see  how  the  defendants  could  an- 
ticipate this  proof  of  the  plaintiff  in  regard  to  the  account,  and 
to  deny  them  an  opportunity  of  rebutting  it  might  be  equivalent 
to  a  denial  of  a  right  to  prove  their  defense.  The  burden  of 
the  proof  was  really  on  the  defendants  to  prove  payment  under 
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the  issue,  and  the  defendants  were  entitled  to  close  the  proof s, 
at  least  to  rebut  any  new  matter  set  up  by  the  plaintiff.  See 
Shepard  v.  Potter,  4  Hill,  204 ;  Cow.  Treat.  992 ;  Ck)w.  &  Hill's 
notes  to  Phil.  Ev.  711,  718,  and  the  cases  cited  in  Shepard  v. 
Potter,  4  Hill,  supra/'  And  see  Wade  v.  TJiayer,  40  Cal.  578 ; 
Foote  V.  Richmond,  42  Cal.  442 ;  Chamberlain  v.  Raymond,  3 
Utah,  117, 1  Pac.  850 ;  1  West  Coast  Eep.  522 ;  People  v.  Page, 
1  Idaho,  190 ;  City  of  Rock  Island  v.  StarJeey,  189  111.  515,  59 
N.  E.  971 ;  Tathu/ell  v.  City  of  Cedar  Rapids,  114  Iowa,  180, 
86  N.  W.  291;  McLeod  v.  Lee,  17  Nev.  103,  28  Pac.  124; 
Comstock  V.  Smith,  20  Mich.  338. 

Respondents  insist  that  appellants,  in  order  to  justify  their 
taking  of  the  ore,  had  the  burden  of  proving  the  exact  point  at 
which  the  vein  passes  out  of  the  south  side  line  of  the  Silver 
King.  Appellants  assumed  the  burden  of  that  issue,  and  under 
this  view,  therefore,  had  the  right  to  open  and  close  thereon. 
On  the  other  hand,  if,  as  respondents  contend,  they  had  the 
ri^t  to  open  and  close  the  case  because  the  taking  of  the  ore  is 
the  gravamen  of  the  action,  then  they  are  confronted  with  this 
rule,  which  is  readily  seen  to  be  deducible  from  the  statute  and 
the  foregoing  authorities :  When  the  respondents,  in  rebutting 
appeUants'  testimony,  introduced  in  evidence  a  new,  affirmative 
and  material  fact,  which  the  appellants  could  not  reasonably 
have  anticipated,  the  latter  should  have  been  permitted  an  op- 
portunity to  rebut  it,  and  the  refusal  of  the  court  to  allow  them 
so  to  do  amounted  to  an  abuse  of  discretion. 

2.  The  appellants  complain  because  the  court  refused  to  ad- 
mit in  evidence  a  glass  model  proffered  by  them.  Without  en- 
tering into  a  discussion  of  the  subject,  it  is  sufficient  to  say  that 
we  think  the  court  fully  justified  in  taking  the  course  it  did. 

3.  Appellants,  upon  their  application  prior  to  the  trial,  were 
permitted  to  do  considerable  development  work  to  show  the 
actual  conditions  existing  in  the  disputed  ground.  During  the 
trial  they  asked  permission  to  make  a  certain  upraise,  which 
they  said  would  require  but  a  short  time,  as  the  upraise  would 
he  only  from  five  to  ten  feet  in  height,  but  the  request  was  de- 
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nied  by  the  court.  As  the  case  must  go  back  for  a  new  trial,  it 
is  unnecessary  to  pass  upon  the  propriety  of  the  court's  action, 
as  prior  to  that  event  appellants  may  ask  the  the  court's  per- 
mission to  do  the  contemplated  work. 

4.  As  to  the  instructions.  Appellants  complain  of  instruc- 
tions Xos.  18  and  19.  The  discussion  of  one  will  apply  to  both, 
and  we  therefore  quote  Xo.  19:  "You  are  instructed  that  if 
vou  find  from  the  evidence  in  this  case  that  the  defendants 
mined  and  carried  away  ores  belonging  to  the  plaintiffs  from 
that  jwrtion  of  the  Plymouth  lode  claim  described  in  the  com- 
plaint, and  lying  east  of  the  line  referred  to  in  the  evidence  as 
the  injunction  line,  and  from  a  vein  having  its  apex  entirely 
therein,  and  that  in  mining  and  carrying  away  of  said  ores 
they  were  mixed  with  other  ores  taken  from  the  workings  west 
of  said  injunction  line,  or  west  of  the  portion  of  the  vein  which 
you  may  find  from  the  evidence  belongs  to  the  plaintiffs,  so  that 
the  amount  and  value  thereof  cannot  be  ascertained  from  the 
evidence,  then  you  are  instructed  that  the  plaintiffs  are  entitled 
to  recover  the  value  of  all  the  ores  shown  to  have  been  taken 
from  beneath  the  surface  of  the  Plymouth  lode  claim,  with 
which  said  ores  belonging  to  plaintiffs  were  mixed,  and  you  are 
instructed  to  arrive  at  the  value  of  the  same  upon  the  evidence 
and  under  the  instructions  of  the  court,  and  return  vour  verdict 
in  favor  of  the  plaintiffs  therefor."  The  italics  are  ours.  This 
instruction  is  wrong,  and  prejudicial  to  appellants.  Appellant 
Sutton,  under  whose  immediate  supervision  the  ore  was  ex- 
tracted, testified  that  he  took  ore  from  both  sides  of  the  injunc- 
tion line.  Respondents  were  entitled  to  recover  only  the  value 
of  the  ores  taken  by  appellants  from  that  portion  of  the  Ply- 
mouth claim  which  lies  east  of  the  line  passing  through  the 
south  side  line  of  the  Silver  King  claim,  where  the  apex  in 
question  departs  entirely  therefrom,  and  drawn  parallel  to  the 
west  end  line  of  the  Silver  King.  Res[X)ndents  admit  that  ap- 
pellants are  entitled  to  the  ores  which  lie  west  of  said  line,  and 
which  belong  to  the  vein  which  has  its  apex  in  the  Silver  King. 
Respondents  having  proved  in  their  prima  faci^  case  that  ap- 
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pellants  had  taken  a^vay  and  converted  to  their  o^vn  use  a  large 
quantity  of  ore  of  great  value  from  that  portion  of  the  Ply- 
mouth which  lies  east  of  the  injunction  line,  it  was  then  incum- 
bent upon  appellants  to  avoid  the  showing  made  by  the  respond- 
ents. This  they  could  do  by  proving  that  the  ore  was  extracted 
from  a  vein  which  has  its  apex  in  the  Silver  King  claim.  While 
admitting  that  they  did  take  ore  from  beneath  the  surface  of 
the  Plymouth,  they  could  have  shown,  if  sucjh  was  the  fact,  that 
such  ores  as  they  took  were  from  such  portion  of  the  Plymouth 
as  lies  west  of  the  forbidden  line;  or,  if  they  were  unable  to 
prove  that  they  took  all  the  ore  extracted  from  the  Plymouth 
west  of  the  line,  they  were  at  liberty  to  have  shown  that  they 
took  a  less  quantity  from  respondents'  ground  than  the  latter's 
proof  tended  to  show. 

Respondents,  in  attempting  to  sustain  the  instruction  tinder 
consideration,  rely  upon  the  cases  of  St.  Clair  v.  Cash  Gold  M. 
&  M.  Co,,  9  Colo.  App.  235,  47  Pac.  466,  and  Little  Pittsburg 
Ctm.  M.  Co,  V.  Little  Chief  Con.  M.  Co.,  11  Colo.  223,  17  Pac. 
760,  7  Am.  St.  Eep.  226.  In  the  latter  case  it  is  said :  "In  the 
American  note  to  the  leading  case  of  Armory  v.  DelamiHe,  1 
Smith,  Lead.  Cas.  pt.  1,  679,  the  doctrine  is  broadly  stated 
thus:  'When  the  nature  of  a  wrongful  act  is  such  that  it  not 
only  inflicts  an  injury,  but  takes  away  the  means  of  proving 
the  nature  and  extent  of  the  loss,  the  law  will  aid  the  remedy 
against  the  wrongdoer,  and  supply  the  deficiency  of  proof 
caused  by  his  misconduct,  by  making  every  reasonable  intend- 
ment against  him,  and  in  favor  of  the  person  whom  he  has  in- 
jured. A  man  who  willfully  places  the  property  of  another 
in  a  situation  where  it  cannot  be  recovered,  or  its  true  amount 
or  value  ascertained,  by  mixing  it  with  his  o^vn,  or  in  any  other 
manner,  will  consequently  be  compelled  to  bear  the  inconven- 
ience of  the  uncertainty  or  confusion  which  he  has  produced, 
even  to  the  extent  of  surrendering  the  whole  if  his  share  cannot 
be  distinguished,  or  responding  in  damages  for  the  highest  value 
at  which  the  property  in  question  can  reasonably  be  estimated' 
— citing  Lupton  v.  White,  15  Ves.  432;  Hart  v.  Ten  Eych,  2 
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Johns.  Ch.  62,  108 ;  Ryder  v.  HathoAVimf,  21  Pick.  298 ;  Clark 
V.  Miller,  4  Wend.  628;  Bailey  \.  Shawy  4  Fost  (N.  H.)  297 
[55  Am.  Dec.  241]  ;  Persian  v.  Leighton,  6  Md.  88." 

The  principle  laid  down  in  those  casee  is  applicable  to  this 
only  to  this  extent:  Respondents,  by  measurements  taken, 
proved  that  appellants  had  taken  a  large  quantity  of  ore,  of  an 
estimated  value  per  ton,  from  beneath  that  portion  of  the  sur- 
face of  the  Plymouth  claim  described  in  their  complaint.  Pre- 
sumably the  appellants  knew  the  exact  amount  and  value  of 
the  ore  taken  by  them  from  that  particular  ground.  If,  while 
admitting  their  taking  of  certain  ores  from  the  Plymouth  ground 
east  of  the  line,  they  failed  to  disprove  respondents'  testimony 
as  to  the  amount  and  value  thereof,  having  in  their  possession 
the  means  of  disproving  it,  they  cannot  complain  that  the  ver- 
dict against  them  is  too  large. 

As  said  in  lindley  on  Mines,  (2d  Ed.)  Sec.  668:  "In  an 
action  for  taking  ore  from  a  mining  claim,  the  plaintiff  labors 
under  great  difficulty  in  proving  the  exact  amount  of  damages 
he  has  sustained,  and  the  defendant  has  the  means  in  his  power 
of  showing  the  correct  amount  of  ore  taken  out ;  and  if  he  ne- 
glects to  do  so  he  cannot  complain  that  the  jury,  by  their  ver- 
dict, have  fixed  a  large  estimate  upon  the  damages.^' 

The  instruction  told  the  jury,  in  effect,  that  if  the  appel- 
lants took  some  ore  which  belonged  to  them,  and  some  which,  be- 
longed to  respondents,  and  mixed  the  same,  respondents  could 
^  recover  the  value  of  the  whole,  unless  appellants  separated  the 
same  by  testimony,  and  proved  the  amount  which  rightfully 
belonged  to  each.  The  principle  of  the  instruction,  carried  to 
its  logical  result,  might  make  appellants  liable  for  vastly  more 
ore  than  was  ever  extracted  from  respondents'  ground,  and  can- 
not be  supported. 

In  the  first  instance  it  was  incumbent  upon  the  respondents 
to  make  at  least  a  prima  facie  showing  of  the  amount  of  ore 
which  appellants  had  extracted  from  the  ground  described  in 
the  complaint,  and  under  no  theory  of  the  case  could  respond- 
ents recover  more  than  the  value  of  that  amount  of  ore.     If 
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appellants  claim  that  a  portion  of  the  ore  which  respondents  say 
the  appellants  took  away  was  in  fact  extracted  from  some  place 
other  than  the  ground  in  dispute^  that  was  a  matter  of  defense 
whid)  it  was  for  the  appellants  to  prove. 

Appellants  also  urge  that  the  court  erred  in  using  the  follow- 
ing language  in  instruction  No.  1 :  "The  defendants  further 
admit  that  at  the  time  this  action  was  commenced  they  were 
engaged  in  mining  and  extracting  ores  from  that  portion  of  the 
Plymouth  lode  claim  described  in  the  complaint"  It  is  true 
that  the  language  quoted  is  some'what  inaccurate.  If  this  sen- 
tence had  read:  "The  defendants  further  admit  that  at  the 
time  this  action  was  commenced  they  Avere  engaged  in  mining 
and  extracting  ores  from  beneath  the  surface  of  that  portion  of 
the  Plymouth  lode  claim  described  in  the  complaint/^  the  in- 
struction would  have  been  correct  Properly  speaking,  if  ap- 
pellants took  ore  from  their  own  vein,  which  dipped  beneath 
the  surface  of  the  Plymouth,  they  took  no  portion  of  the  Ply- 
mouth, but  only  what  was  their  own.  This  suggestion  is  also 
applicable  to  a  number  of  other  instructions  given.  However, 
when  they  are  all  read  together,  it  is  apparent  that  the  jury 
could  not  have  been  misled  by  the  language  employed. 

5.  At  the  close  of  appellants'  testimony  they  requested  the 
court  to  allow  the  jury  to  inspect  the  ground  and  workings  in 
controversy,  for  the  purpose  of  giving  the  jury  an  opportunity 
to  determine  for  themselves  the  real  facts  in  the  case.  The 
court  refused  the  desired  permission.  Section  1081,  Code  of 
Civil  Procedure,  provides :  ^  When,  in  the  opinion  of  the  court, 
it  is  proper  for  the  jury  to  have  a  view  of  the  property  which  is 
the  subject  of  litigation,  or  of  the  place  at  which  any  material 
fact  occurred,  it  may  order  them  to  be  conducted,  in  a  body, 
under  the  charge  of  an  oflScer,  and  one  person  representing  each 
party,  to  the  place,  which  shall  be  shown  to  them  by  the  persons 
appointed  by  the  court  for  that  purpose.  While  the  jury  are 
thus  absent,  no  person,  other  than  the  persons  so  appointed, 
shall  speak  to  them  on  any  subject  connected  with  the  trial,  and 
such  persons  shall  not  speak  to  the  jury  upon  any  matters  con- 
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nected  with  the  subject  of  the  action,  but  may  point  out  to  the 
jury  the  property  in  litigation,  or  the  place  at  which  any  ma- 
terial fact  occurred."  The  language  of  the  section  leaves  the 
question  whether  the  jury  shall  be  allowed  to  inspect  the  prem- 
ises in  the  discretion  of  the  trial  court^  and  its  refusal  to  permit 
the  inspection  will  not  be  reviewed  by  this  court,  in  the  absence 
of  a  clear  showing  of  error.  No  such  showing  is  made  in  this 
case.  See  Klepsch  v.  Donald,  4  Wash.  436,  30  Pac.  991,"  31 
Am.  St.  Rep.  936 ;  Ajidrews  v.  Youmans,  82  Wis.  81,  52  K  W. 
23 ;  Leidlein  v.  Meyer,  95  Mich.  586,  55  X.  W.  367 ;  Jones  on 
Evidence,  Sec.  409;  People  v.  Fitzpatrick,  80  Cal.  538,  22 
Pac.  215. 

6.  The  reocrd  in  this  case  consists  of  over  1,200  printed 
pages,  and  appellants  have  assigned  79  specifications  of  error. 
We  have  given  them  all  careful  examination,  and  find  that 
either  there  is  no  merit  in  them,  or  that  the  questions,  other 
than  those  above  discussed,  are  unnecessary  to  a  decision  of  the 
case,  and  will  not  aid  the  court  upon  a  new  trial. 

We  are  therefore  of  the  opinion  that  the  judgment  and  order 
should  be  reversed,  and  the  cause  remanded  for  a  new  trial. 

Per  Curiam. — For  tlie  reasons  stated  in  the  foregoing  opin- 
ion, the  judgment  and  order  are  reversed,  and  the  cause  is  re- 
manded for  a  new  trial. 

Behearing  denied  May  2,  1904. 


FLAXXERY,    Respoxdext,    r.    CAMPBELL,    Appeli^ant. 

(No.  1.817.) 
(Submitted  March  4.  1904.     Decided  March  29.  1904.) 

Water  Rights— Action,  for  Ufilawful   Diversionr— Pleading— 
Inconsistent   Allegations-Judgments^^ onclusiveness-Ap- 
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ped — Contradictory  Instructions — Theory  of  Case — Estop- 
pel 

1.  A  plaintiff  cannot  In  a  complaint  take  one  position,  and,  in  a  replication  to 
defendant's  answer,  take  another  one  inconsistent  with  the  allegations  of 
the  complaint. 

2.  in  an  action  for  the  unlawf cl  dlTerslon  of  water  by  defendant,  where  plain- 
tiff In  her  complaint  admitted  that  defendant  had  allowed  some  of  the 
water  claimed  by  plaintiff  to  pass  down  to  her,  and  that  she  had  used  It, 
she  was  not  entitled  to  allege  in  her  reply  a  plea  of  estoppel  or  res  fudicat^, 
that  defendant  was  estopped  by  his  answer  in  a  preyloos  case,  and  by  the 
Judgment  therein,  from  denying  that  plaintiff  had  been  prevented  from 
using  any  water. 

3.  In  an  action  for  the  nnlawfnl  diyersion  of  water,  certain  Instructions  re- 
viewed and  held  erroneous,  as  Inconsistent  and  contradictory. 

4.  Where  an  action  was  brought  to  determine  the  right  of  palintiff*s  landlord 
to  an  interest  in  an  Irrigating  ditch,  to  establish  his  right  to  use  the  ditch, 
and  to  enjoin  defendant  from  interfering  with  plaintiff's  use  thereof,  in 
which  defendant  denied  the  landlord's  right  to  the  ditch,  but  it  was  subse- 
quently determined  that  he  was  a  tenant  in  common  thereof,  and  an  order 
previously  Issued,  restraining  defendants  from  deflecting  the  flow,  was 
modified  so  as  to  allow  fifty  Inches  of  water  to  flow  to  the  landlord's  prem- 
ises, such  Judgment  was  not  conclusive,  in  a  subsequent  act f on  by  the 
tenant  for  damages  to  crops  by  reason  of  defendant's  alleged  previous  di- 
version, that  defendant  had  deprived  plaintiff  of  all  the  water  which  should 
have  been  permitted  to  flow  on  her  land. 

5.  Where  plaintiff  relied  in  the  trial  court  on  an  estoppel  arising  from  de- 
fendant's admission  in  his  answer  In  another  suit  and  not  on  the  proposi- 
tion that  the  judgment  in  such  suit  was  determinative  of  such  facts,  she 
could  not  change  her  position  on  appeal,  and  claim  that  liie  Judgment  was 
conclusive  as  to  the  facts  on  which  the  estoppel  was  based. 

Appeal  from  District  Court,  Gallatin  Cowniy;  IF.  L,  Hollo- 
way,  Judge. 

Action  by  Ida  B.  Flannery  against  N.  S.  Campbell.  From 
a  judgment  in  favor  of  plaintiff,  and  from  an  order  overruling 
a  motion  for  a  new  trial,  defendant  appeals.    Reversed. 

Messrs.  McConneU  &  McConnell,  for  Appellant. 

Mr.  Eugene  B.  H  off  man,  and  Mr.  T.  J.  ^Yalsh,  for  Eespond- 
ent. 

MR.  COMMISSIONER  CTuAYBERG  prepared  the  follow- 
ing opinion  for  the  court : 

Appeal  from  judgment  and  order  overruling  motion  for  a 
new  trial.     Tlie  action  was  instituted  by  respondent,  Ida  B. 
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nannery  (plaintiff),  against  appeUant,  N.  S.  CampbeU  (de- 
fendant), to  recover  damages  to  crops  caused  by  the  alleged 
deprivation  by  defendant  of  the  use  of  water  for  irrigating  put- 
poses  on  plaintiff's  crops  during  the  irrigation  season  of  1898. 
The  only  two  errors  alleged  are:  (1)  That  the  court  gave  in- 
consistent and  contradictory  instructions.  (2)  That  the  evi- 
dence wholly  fails  to  sustain  the  verdict. 

1.  Contradictory  Instructions.  The  condition  of  the  plead- 
ings is  peculiar,  and  a  somewhat  extended  reference  thereto 
seems  necessary  to  a  full  understanding  of  the  case. 

Plaintiff's  complaint  contains  allegations  which,  briefly 
stated,  are  as  follows: 

(1)  That  one  Pat  Toohey  owned  certain  land. 

(2)  That  it  was  arid,  and  required  irrigation. 

(3)  That  there  is  appurtenant  to  said  land  a  certain  water 
right  through  the  Flannery  ditch,  which  was  owned  by  defend- 
ant, Patrick  Toohey,  Joseph  Davis  and  Benjamin  Graham  as 
tenants  in  common. 

(4)  That  Toohey  leased  this  land  to  the  plaintiff. 

(6)  That  sEe  prepared  the  ground  for  seed,  and  planted  cer- 
tain crops. 

"(6)  That  on  or  about  the  7th  day  of  July,  1898,  and  fre- 
quently thereafter  during  the  irrigation  season  of  1898,  de- 
fendant and  said  Joseph  Davis,  and  each  of  them,  wrongfully 
and  unlawfully  constructed  dams  and  embankments  in  and  near 
said  Flannery  ditch,  and  otherwise  wrongfully  and  unlawfully 
interfered  with  and  obstructed  this  plaintiff's  use  thereof,  and 
the  flow  of  the  water  therein,  and  plaintiff's  use  of  the  water 
right  and  water  ditch  hereinbefore  mentioned;  and  by  reason 
of  said  wrongful  and  imlawful  acts,  and  the  interference  and 
obstruction  of  the  said  Davis  and  this  defendant,  plaintiff  was 
able  to  obtain  and  did  use  only  a  small  part  of  the  water  to 
which  said  land  was  entitled  by  virtue  of  the  said  water  right, 
and,  during  the  greater  portion  of  said  irrigation  season,  was 
able  to  and  did  obtain  or  use  no  part  of  said  water  for  the  irriga- 
tion of  said  crops  or  other  purposes ;  and  plaintiff  was  unable 
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to  procure  water  from  any  other  source  witli  which  to  irrigate 
said  crops,  or  any  part  thereof,  and  was  unable  to  properly 
irrigate  said  crops,  or  any  thereof,  by  reason  of  the  said  wrong- 
ful and  unlawful  acts  and  interference  and  obstruction  by  said 
defendant  and  said  Davis  with  plaintiff's  use  of  said  water 
right  and  Flannery  ditch;  to  plaintiff's  great  damage  in  the 
sum  of  eighteen  hundred  and  eighteen  and  90-100  ($1,818.90) 
doUars." 

In  the  seventh  paragraph  of  the  complaint  she  alleged  spe- 
cific damage  to  each  of  the  crops  which  she  had  planted. 

The  defendant,  in  his  answer  to  this  complaint,  denied  gen- 
erally or  specifically  all  its  material  allegations,  and  in  answer 
to  paragraph  6,  above  quoted,  says :     "Defendant  denies  each 
and  every  allegation  of  paragraph  6,  and  alleges  the  truth  to 
be  as  follows,  to-wit:     That  on  the  7th  day  of  July,  1898,  he 
turned  the  water  out  of  said  ditch,  at  the  head  thereof,  for  the 
purpose  of  enabling  him  to  put  in  a  gate  at  a  point  at  which  he 
diverted  the  water  from  the  same  for  use  upon  his  said  ranch ; 
this  diversion   was  done  jointly  by  this  defendant  and  said 
Joseph  Davis;  that  they  put  in  said  gate  on  said  7th  day  of 
July,  1898,  and  that  on  the  following  day  they  turned  the  water 
back  into  the  ditch  at  its  head  or  junction  with  the  East  Gal- 
latin river,  and  allowed  the  said  water  to  flow  down  said  ditch ; 
that  this  defendant  never  diverted  or  used  any  of  the  water 
until  the  13th  day  of  July,  18&8,  but  that  said  Davis  did  divert 
and  use  the  same  for  irrigating  his  crops  upon  his  said  ranch 
during  the  8th,  9th,  10th,  11th,  12th  and  13th  days  of  July, 
1898,  and  also  a  portion  of  it  the  14th  and  15th;  that  on  the 
15th  day  of  July,  1898,  Pat  Toohey,  who  claimed  to  be  the 
owner  of  the  land,  brought  an  action  in  the  district  court  of 
Gallatin  county  against  this  defendant  and  said  Joseph  Davis, 
and  enjoined  them  from  using  said  water,  and  that  the  same 
was  immediately  turned  back  into  the  said  ditch  and  allowed 
to  flow  down  to  the  ranch  or  premises  described  in  paragraph 
1  of  this  complaint" 

To  this  the  plaintiff  filed  a  reply,  in  the  first  part  of  which 
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she  denies  all  the  allegations  of  fact  set  forth  in  the  answer, 
either  specifically  or  generally,  and  then  alleges,  in  substance, 
that  defendant  ought  not  to  be  permitted  to  deny  that  he  pre- 
vented plaintiff  from  irrigating  her  crops,  nor  to  make  the  alle- 
gations set  forth  in  the  sixth  paragraph  of  his  answer,  because 
on  the  15th  day  of  July,  1898,  Toohey  instituted  suit  against 
said  Campbell  and  one  Davis,  wherein  he  sought  a  decree  en- 
joining Campbell  and  Davis  from  interfering  with  his  water 
right;  that  in  his 'complaint  he  alleged  that  Campbell  and  Da\is 
had  wrongfully  and  unlawfully  constructed  dams  and  embank- 
ments in  the  Flannery  ditch  so  as  to  completely  destroy  Toohey's 
right  to  the  use  thereof,  and  that  they  had  prevented  any  water 
flowing  through  the  ditch,  and  had  ousted  him  from  the  possesr 
sion  of  the  ditch ;  that  Campbell  and  Davis  filed  their  joint  an- 
swer, which  was  verified  by  Campbell.  Plaintiff  then  quoted 
paragraphs  6  and  7  of  said  answer,  wherein  the  defendants 
denied  that  plaintiff  had  any  right  to  the  ditch,  or  any  part 
thereof,  or  any  right  to  the  use  of  the  water  therein,  and  ad- 
mitted that  Campbell  and  Davis  had  prevented  any  water  flow- 
ing in  said  ditch  upon  the  lands,  and  had  threatened  to  continue 
to  do  so  unless  restrained.  That  a  temporary  injunction  was 
issued  against  Campbell  and  Davis  from  interfering  with  Too- 
hey's  right  to  the  ditch;  that  afterwards  a  judgment  was  en- 
tered in  said  case,  whereby  it  was  adjudged  that  Toohey  was 
the  owner  of  the  lands  described  in  the  complaint  and  in  this 
suit,  and  was  a  tenant  in  conunon  with  Graham,  I>avis  and 
Campbell  in  the  Flannery  ditch ;  that  this  defendant  and  Davis 
were  each  guilty  of  interfering  with  Toohey's  right  to  said 
water,  and  that  Toohey  was  entitled  to  injunction  against  th^n. 
She  then  alleges  that  the  water  and  Flannery  ditch,  the  real 
estate,  and  the  interferences  and  obstructions  mentioned  in  the 
complaint  are  the  same  as  those  in  controversy  in  the  Toohey 
Casey  and  that  the  defendant  is  the  same  Campbell  who  was  a 
defendant  in  the  Tooliey  Case;  that  at  the  time  of  the  com- 
menwment  of  the  injunction  action,  and  during  its  pendency, 
and  at  the  time  of  the  commencement  of  this  suit,  plaintiff  was 
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the  lessee  of  Toohey,  and  of  the  land  and  water  right  herein. 
The  replication  closes  with  the  following  prayer:  "Wherefore 
plaintiff  says  that  defendant  herein  should  be  and  is  estopped 
from  denying  the  title  of  said  Toohey  in  said  lands  described  in 
the  complaint  herein,  and  from  denying  the  right  and  title  of 
said  Toohey  to  said  water  right  mentioned  in  the  complaint  and 
answer  herein,  and  from  making  any  and  all  of  the  allegations 
of  the  sixth  paragraph  of  said  answer  herein,  and  from  denying* 
that  plaintiff  was  prevented  from  irrigating  her  said  crops  upon 
said  real  estate  bv  him,  the  said  defendant." 

The  complaint,  as  above  stated,  bases  the  right  of  action  upon 
the  imlawful  diversion  of  water  by  defendant.  Plaintiff  did 
not  plead  or  rely  in  her  complaint  upon  the  admissions  in  de- 
fendant's answer  in  the  Toohey  Case,  or  the  judgment  in  that 
case,  either  as  an  estoppel  or  res  judicata,  but  tendered  an  issue 
upon  the  fact  of  an  unlawful  diversion  of  the  waters  in  question 
bv  the  defendant.  Defendant  had  a  clear  right  to  join  issue  on 
these  allegations.  Plaintiff  had  admitted  by  her  complaint 
that  defendant  had  allowed  some  of  the  water  claimed  by  plain- 
tiff to  pass  down  to  her,  and  that  she  had  used  it.  This  clearly 
appears  from  the  following  allegation,  above  quoted :  "Plain- 
tiff was  able  to  obtaiu,  and  did  use,  only  a  small  part  of  the 
water  to  which  said  land  Was  entitled  by  virtue  of  the  said 
water  right."  Defendant,  in  paragraph  6  of  his  answer,  above 
quoted,  meets  the  issues  of  paragraph  6  of  the  complaint,  and 
alleges  his  version  of  the  facts  bearing  thereon.  In  plaintiff's 
reply,  alx)ve  noted,  she  sought  to  plead  an  estoppel  or  res  judi- 
cata against  the  facts  set  up  in  defendant's  answer  to  the  issue 
tendered  by  the  complaint  as  above  stated,  claiming  that  this 
(^toppel  or  res  judicata  prevented  defendant  from  pleading, 
relying  upon,  or  showing  the  existence  of  the  facts  which  he  had 
alleged  in  his  answer.  This  condition,  therefore,  is  disclosed 
by  the  pleadings:  (1)  The  plaintiff  alleges  that  defendant  de- 
prived her  of  water  sufiScient  to  irrigate  her  crops.  (2)  The 
answer  denied  this  allegation,  and  set  forth  facts  showing  that 
she  had  ample  water.     (3)  Plaintiff  in  her  reply  denied  the 
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existence  of  these  facts,  and  then  (4)  alleged  that  defendant 
was  estopped  by  his  answer  in  the  Toohey  Case,  and  by  the 
judgment  in  that  case,  from  denying  that  plaintiff  had  been 
prevented  from  using  any  water. 

Thus  it  appears  tliat  plaintiff  insists,  by  her  replication,  that 
the  defendant  is  estopped  from  saying  that  plaintiff  was  not 
deprived  of  all  the  waters  belonging  to  the  leased  land,  yet  we 
find  in  her  complaint  a  direct  allegation  that  she  did  use  a  por- 
tion thereof,  thus  by  her  own  complaint  contradicting  the  effect 
of  her  plea  of  estoppel  or  res  judicata.  This  she  cannot  do. 
She  cannot  in  her  complaint  take  one  position,  and,  in  her 
replication  to  defendant's  answer,  take  another  one  inconsistent 
with  the  allegations  of  her  complaint.  (Code  of  Civil  Proced- 
ure, Sec.  720;  Laws  of  1899,  p.  142;  Ilill  v.  Rich  Hill  Coal 
Min.  Co.,  119  Mo.  9,  24  S.  W.  223;  Meirill  v.  Suing,  (Xeb.) 
92  X.  W.  618 ;  Ujiion  Casualty,  etc.  Co.  v.  Bragg,  63  Kan. 
291,  65  Pac.  272 ;  Johnson  v.  State  Bank,  59  Kan.  250,  52  Pac. 
860.) 

But,  again,  the  record  discloses  that  plaintiff's  own  witnesses, 
when  sworn  in  her  case  in  chief,  testified  that  some  of  the  water 
was  allowed  to  pass  the  obstructions  complained  of  at  all  times, 
thus  contradicting  the  replication.  By  defendant's  witnesses, 
when  called  upon  the  stand,  it  was  disclosed,  .without  objection, 
that  from  seventy  to  eighty  inches  of  water,  to  which  plaintiff 
was  entitled  at  all  times,  passed  the  obstructions  complained  of. 
Plaintiff's  attorney  sought  to  avoid  the  effect  of  this  testimony 
by  a  request  for  the  following  instruction,  which  was  given  by 
the  court:  "(8)  The  court  instructs  you  that  if  you  find  from 
the  evidence  that  the  defendant  and  Joseph  Davis  filed  their 
answer  verified  by  defendant  Campbell  in  the  injunction  case 
of  Toohey  v.  Campbell  and  Davis,  in  which  answer  they  alleged 
that  they  denied  the  right  of  Toohey  to  use  said  Flannery  ditch, 
or  any  part  thereof,  for  any  purpose,  and  that  from  July  7, 
1898,  till  enjoined  in  said  action,  they  had  prevented  any  water 
flowing  through  said  Flannery  ditch  upon  the  Toohey  land,  and 
that  they  intended  to  continue  so  to  do,  and  that,  unless  re- 
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strained,  they  would  continue  to  dam  up  and  stop  said  ditch 
so  that  it  could  not  be  used  by  said  Toohey,  this  defendant  can- 
not be  heard  to  say  in  this  action  that  he  did  not  do  so,  but  said 
facts  must  be  taken  as  true  in  this  action,  provided  that  you  fur- 
ther find  that  the  plaintiff  was  at  said  time  the  lessee  of  said 
Toohey,  and  as  such  in  possession  of  said  land,  and  entitled  to 
the  use  of  said  Flannery  ditch  for  irrigation."  The  court  also 
gave  the  following  instruction,  requested  by  defendant,  upon  the 
same  proposition:  "(1)  The  court  instructs  you  that  if  you 
believe  from  the  evidence  that  water  was  allowed  to  run  down 
said  Flannerv  ditch  on  the  8tli  day  of  Julv,  1898,  and  subse- 
quent  days  between  that  and  the  13th,  then  it  was  tlie  duty  of 
the  plaintiff  to  have  used  said  water  if  she  needed  the  same,  and 
if  she  failed  to  do  it,  and  her  crops  were  injured  thereby,  she 
cannot  be  heard  to  recover  such  damage  as  she  sustained  by 
reason  of  failing  to  use  said  water  between  said  dates."  These 
instructions  are  absolutely  inconsistent  with  and  contradictory 
of  each  other,  and  we  have  no  doubt  but  that,  under  the  plead- 
ings and  the  testimony  given  in  the  case,  without  objection  on 
the  part  of  plaintiff,  instruction  Xo.  8  above  quoted  is  erro- 
neous, and  that  instruction  X o.  1  is  correct. 

Counsel  for  respondents,  in  their  brief,  use  the  following  lan- 
guage: "There  was  no  estoppel.  The  former  case  of  Toohey 
against  Campbell  and  Davis  did  not  estop  any  one.  It  did  de- 
termine the  truth,  though,  and,  having  been  determined  in  that 
case,  it  cannot  be  again  questioned  by  the  parties  thereto  or  their 
privies."  We  agree  with  counsel's  statement  that  no  estoppel 
was  involved.  The  record  discloses  that  upon  the  trial  plaintiff 
offered  in  evidence  the  judgment  roll  in  the  Toohey  Case.  This 
judgment  roll  is  not  contained  in  the  record,  but  the  purpose 
of  the  suit  is  recited  as  having  been  as  follows:  "This  was  an 
action  to  determine  the  right  of  plaintiff  to  an  interest  in  a  cer- 
tain water  ditch  known  as  the  ^Flannery  Ditch,'  and  to  establish 
his  right  to  the  use  of  said  ditch,  to  transmit  water  to  his  prem- 
ises or  ranch,  and  to  enjoin  the  defendants  from  interfering 
with  the  plaintiff's  said  use  of  said  ditch  for  said  purpose." 
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After  this  recital  there  is  quoted,  in  full,  paragraphs  5  and  6 
of  the  complaint,  and  paragraphs  6  and  7  of  the  answer,  in  that 
suit  Then  these  additional  recitals:  "A  restraining  order 
was  issued  in  said  case,  and  served  on  If.  S.  Campbell  on  the 
15th  day  of  July,  1898,  and  Joseph  Davis  on  the  16th  of  said 
month.  One  Benjamin  Graham  intervened  in  said  suit.  In 
the  final  decree  the  plaintiff,  Toohey,  established  his  right  to 
the  use  of  said  ditch.  The  defendants,  Campbell  and  Davis, 
had  an  undisputed  right  to  the  use  of  said  ditch,  through  which 
to  transmit  their  water  which  supplied  their  respective  ranches ; 
so,  likewise,  the  intervener,  Graham,  had  the  undisputed  right 
to  use  said  ditch,  and  M2  inches  of  the  waters  of  the  East  Gal- 
latin river  through  said  ditch.  The  plaintiff,  Toohey,  the  de- 
fendants, Campbell  and  Davis,  and  the  interevener,  Graham, 
were  made  by  said  decree  tenants  in  common  in  said  ditch. 
The  injunction  or  restraining  order  was  modified  on  the  23d 
day  of  July,  1898,  so  as  to  allow  only  50  inches  of  water  to  flow 
down  to  the  plaintiff."  From  this  showing  in  the  record  we 
cannot  say  that  the  judgment  established  or  found  that  the  de- 
fendants in  that  suit  deprived  the  plaintiff  of  all  water.  We 
are  bound  by  the  recital  in  the  record  as  to  the  purposes  for 
which  the  suit  was  brought.  Any  interference  with  the  rights 
of  the  plaintiff  claimed  and  sought  to  be  established  and  pro- 
tected would  have  justified  a  judgment  establishing  such  rights 
and  protecting  them  against  future  interference  by  the  injunc- 
tion. It  is  quite  apparent  from  the  fact  that  the  record  quotes 
in  full  certain  paragraphs  of  the  complaint  and  answer,  and 
from  the  further  fact  that  plaintiff's  counsel  requested  the  court 
to  charge  the  jury  as  above  quoted,  that  counsel  did  rely  in  the 
court  below  upon  an  estoppel  arising  from  defendant's 
admissions  in  his  answer,  and  not  upon  the  proposition  that  the 
judgment  was  determinative  as  to  those  facts.  They,  therefore, 
cannot  be  heard  to  change  their  position  in  this  regard  for  the 
first  time  in  this  court. 

The  court  erred,  as  alleged,  in  the  first  specification. 

2.     Failure  of  Evidence.    Inasmuch  as  the  case  must  be  re- 
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versed  and  a  new  trial  had,  we  do  not  deem  it  advisable  to  com- 
ment upon  this  point,  or  to  review  the  evidence  presented  in  the 
record. 

We  therefore  advise  that  the  judgment  and  order  overruling 
defendant's  motion  for  a  new  trial  be  reversed,  and  the  case 
remanded  for  a  new  trial. 

Per  Curiam. — ^For  the  reasons  stated  in  the  foregoing  opin- 
ion, the  judgment  and  order  are  reversed,  and  the  cause  is  re- 
manded for  a  new  trial. 

4 

Mr.  Justice  Hollo  way.  being  disqualified,  takes  no  part 
in  this  decision. 


FORRESTER  &  MacGIX^^^SS,  Plaintiffs  ;  THOMAS  R. 

HINDS,  Respondent,  v.  BOSTOjST  &  MONTANA 

CONSOL.  COPPER  &  SILVER  MINING 

CO.  ET  AL.,  Appellants. 

(No.  1,697.) 
(Submitted  October  20,  1003.     Decided  March  31,  1904.) 

Receivers — Expenses — Fees  —  Excessive  Allowances — Deter- 
mination— A  ppeals. 

1.  No  motion  lies  for  a  new  trial  of  issues  Inyolved  in  the  matter  of  a  claim 
for  compensation  and  expenses  of  a  receivership,  and  there  can  be  no  ap- 
peal from  an  order  denying  such  a  motion. 

2.  An  appeal  lies  from  a  judgment  allowing  the  compensation  and  expenses 
of  a  receiver. 

3.  A  receiver  cannot  be  allowed  fees  for  counsel  to  a  superintendent  in  charge 
of  the  corporation's  property,  or  for  other  employes. 

4.  A  defendant  in  a  receivership  should  not  have  its  property  taken  to  pay 
expenses  of  a  receiver  unjustly  and  unlawfully  kept  in  office  as  an  officer 
of  the  court,  where  justice  requires  his  discharge. 

5.  Where  a  receiver  was  only  in  actual  possession  of  the  corporation's  property 
for  five  days,  and  was  free  to  act  as  receiver  not  more  than  fifteen  days 
altogether,  an  allowance  of  $200,  000  was  excessive. 

••  Acts  of  violence  exhibited  towards  a  receiver  by  the  agents  of  the  corpora- 
tion do  not  justify  an  excessive  allowance  of  fees  to  the  receiver. 
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7.  Where  a  receiver  should  have  been  discharged  on  a  certain  date,  when  de- 
fendant corporation  offered,  in  Writing,  to  do  the  very  things  that  plaintiff 
prayed  the  court  to  enforce,  he  was  entitled  to  a  reasonable  compensation 
for  services  rendered  prior  to  such  date,  and  to  be  recompensed  for  proper 
and  reasonable  expenses  incurred  prior  thereto,  but  was  entitled  to  nothing 
for  expenses  or  services  rendered  after  that  date,  except,  perhaps,  a  reason- 
able sum  for  services  of  a  bookkeeper  aiding  in  rendition  of  accounts  to 
the  court. 

Mb.  Justice  Hollo  way  dissenting. 

•  Appeal  from  District  Court,  Silver  Bow  County ;  Willinm 
Clancy,  Judge. 

Action  by  James  Forrester  and  Jolm  MacGinnis^  against 
the  Boston  k  Montana  Consolidated  Copper  &  Silver  Mining 
Company  and  others.  Thomas  E.  Hinds  was  appointed  re- 
ceiver for  the  property  of  the  defendant  corporation.  From 
a  judgment  fixing  the  compensation  of  the  said  receiver,  and 
from  an  order  denying  a  motion  for  a  new  trial  of  the  issues 
involved  in  the  claim  for  such  compensation,  defendants  ap- 
peal. Appeal  from  the  order  denying  a  new  trial :  Dismissed. 
Appeal  from  the  judgment:    Reversed. 

Messrs.  Forhis  &  Evans,  for  Api)ellant. 

Messrs.  Pemberton  &  Maury,  Mr.  Robert  B.  Smith,  Mr.  J. 
E.  Healy,  Mr.  John  J.  McIIatton,  and  Mr.  George  F.  Sh^lton, 
for  Respondent. 

MR.  JUSTICE  MILBUKX  delivered  the  opinion  of  the 
court. 

This  is  an  apj)eal  from  an  order  of  the  district  court  (in  the 
form  of  a  judgment)  allowing  the  receiver*  Thomas  R.  Hinds, 
$200,000  for  compensation  for  his  services,  and  $31,116.30  for 
expenses  as  such  receiver,  and  from  an  order  denying  a  motion 
for  a  new  trial  of  the  issues  involved  in  the  matter  of  the  claim 
for  such  compensation  and  expenses. 

Two  motions  to  dismiss  these  appeals  have  been  filed — one 
by  the  plaintiffs  and  one  by  the  respondent,  Thomas  R.  Hinds. 
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The  appeal  from  the  order  denying  the  motion  for  a  new  - 
trial  is  dismissed.    There  is  no  such  appeal  known,  and  no  such 
motion  lies.     State  ex  rel.  Hcinze  v.  District  Court,  28  Mont. 
227,  72  Pac.  613. 

The  motions  for  dismissal  of  the  appeal  from  the  judgment 
fixing  tlie  compensation  and  expenses. must  be,  and  are,  denied. 
Under  the  authority  of  the  case  just  above  cited,  appeal  lies 
from  a  judgment  fixing  the  compensation  of  a  receiver.  The 
notice  of  appeal  shows  clearly  that  an  appeal  was  taken  from 
the  judgment  fixing  the  compensation,  and  that  an  appeal  was- 
taken  from  the  order  denvino;  the  motion  for  the  new  trial 
asked  for.  There  is  not  anything  to  show  that  the  bond  on  ap- 
peal was  not  sufficient  and  regular  in  form,  and  properly  filed. 

The  history  of  this  receivership  would  fill  a  volume  of  con- 
siderable size,  and  we  shall  not  attempt  to  narrate  it  here.  We 
morelv  refer  for  such  historv  to  Forrester  et  al.  v.  Boston  & 
Montana  Consol.  Copper  £  Silver  Min,  Co.  21  Mont.  544,  55 
Pac.  229,  353 ;  State  ex  rel.  Boston  &  Montajia  Consol.  Copper 
i  Silver  Min.  Co.  v.  Second  Judicial  Dist.  Ct.,  22  Mont.  220, 
50  Pac.  210;  Id.  22  Mont.  241,  56  Pac.  281;  Id.,  22  Mom. 
370,  56  Pac.  687;  Forrester  &  MacGijuiiss  v.  Boston  &  Mon^ 
tana  Consol.  Copper  &  Silver  Min.  Co.,  22  Mont.  430,  56  Pac. 
80.^;  Id.,  23  Mont.  122,  58  Pac.  40;  Id.,  24  Mont.  148,  153, 
00  Pac.  1088,  61  Pac.  309 ;  and  Id.  29  Mont.  397,  74  Pac. 
1088. 

Tlie  receiver  was  appointed  December  15,  1898.  On  account 
of  certain  stays  ordere<l  by  the  supreme  court  in  the  numerous 
proceedings  he  was  frefe  to  act  as  sucli  receiver  not  exceeding 
fifteen  days;  that  is  to  say,  part  of  Deceml:>er  15,  and  part  of 
December  16,  1898,  and  from  the  1st  of  April  to  the  13th,  in- 
clusive, 1899.  He  was  in  actual  }X)ssession  of  the  property  from 
April  8th  to  the  13th,  inclusive,  and  no  longer.  On  February 
28th  of  the  same  vear  the  defendants  moved  the  district  court 
to  vacate  the  order  appointing  the  receiver.  As  said  in  the 
opinion  of  this  court  in  certain  jnandaynus  proceedings  insti- 
tuted to  force  the  district  court  to  take  up,  hear  and  determine 
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said  motioii  (22  Mont,  at  page  443,  56  Pac.  868),  the  court's 
treatment  of  said  motion  and  its  delay  in  hearing  and  deter- 
mining the  same,  were  unjustifiable,  unfair  and  oppressive. 
It  is  apparent  that  the  eourt^s  delay  in  hearing  and  deter- 
mining that  motion  was  at  the  instance  of  the  plaintiffs.  The 
motion  to  vacate  was  taken  up  on  April  1st,  and  continued 
from  time  to  time,  and  never  was  determined  by  the  district 
court  until  it  was  coerced  by  this  court.  The  hearing  was  com- 
pleted April  6th,  and  the  motion  denied  April  10th.  On  April 
5th  the  defendants,  by  written  notice  served  upon  the  plain- 
tiffs, offered  to  do  and  perform  everj'thing  that  the  plaintiffs 
endeavored  to  procure  to  be  done,  and  to  allow  judgment  to  be 
entered  against  themselves  in  favor  of  the  plaintiffs  for  all 
costs.  Defendants  promptly  appealed  from  the  order  of  April 
10th  overruling  their  motion  to  vacate  the  appointment  of  the 
receiver,  and  on  the  13th  day  of  the  same  month  this  court, 
pending  the  appeal,  ordered  that  all  the  property  then  in  pos- 
session  of  the  receiver  be  turned  back  to  the  defendants  upon 
their  executing  a  satisfactory  bond.  (22  Mont  430,  56  Pac. 
868.)  This  was  done.  On  June  8,  1900,  the  order  of  the  disr 
trict  court  denying  the  motion  to  vacate  the  order  appointing 
the  receiver  was  reversed  (24  Mont  153,  61  Pac.  309),  for  the 
reason  that  the  defendants  had  remedied  the  evils  complained 
of  in  the  plaintiffs'  complaint,  and  there  was  no  longer  any  just 
reason  why  a  receiver  should  be  had.  Therefore,  in  one  of  the 
appeals,  the  appointment  of  the  receiver  in  the  first  instance 
was  held  valid. 

There  were  not  any  services  rendered  by  anybody  whomso- 
ever in  the  matter  of  the  receivership  after  x\pril  13th ;  still 
the  receiver  claims  compensation  for  a  period  of  time  extending 
from  December  15,  1898,  until  the  18th  day  of  July,  1900. 
He  was  in  possession  of  the  property  not  exceeding  six  days — 
from  April  8tli  to  13th,  inclusive.  There  is  not  in  the  record 
sufficient  information  in  reference  to  his  personal  expenses  to 
enable  this  court  to  determine  either  as  to  their  necessity,  or 
whether  the  items  of  expense  were  incurred  l)efore  or  after  the 
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time  he  properly  should  have  been  discharged  on  the  motion 
of  February  28th.  Therefore  it  appears  to  us  that  the  district 
court  erred  in  allowing  said  expense  account  on  the  evidence 
adduced ;  and  the  other  expenses,  to-wit,  $14,000  for  ^^assistant 
receiver''  (that  is,  superintendent,  James  T.  Stanford,  in 
charge  of  the  defendants'  property  at  Great  Falls)  ;  $1,000 
for  Austin  Brown,  metallurgist;  $10,000  for  W.  Y.  Peniber- 
ton,  as  counsel ;  $5,000  for  J.  B.  McClernan,  as  assistant  coun- 
sel; $500  for  services  of  M.  !M.  Leiter,  as  counsel  to  Supt. 
Stanford;  and  $500  for  J.  J.  Harrington,  as  bookkeeper  (ex- 
cepting, perhaps,  part  of  the  expense  incurred  for  bookkeeper) 
*all  appear  to  have  been  incurred  after  the  5th  day  of  April, 
1900,  excepting,  perhaps,  tlie  items  as  to  W.  Y.  Pemberton  and 
J.  B.  McClernan,  there  being  nothing  definite  in  the  record  to 
show  when  they  were  employed  or  what  services  they  rendered, 
and  are  not  expenses  which  on  any  just  principles  should  he 
paid  from  the  property  of  the  defendants.  In  no  event  can 
fees  be  allowed  for  counsel  to  the  superintendent  or  other  em- 
ployes of  a  receiver. 

It  is  not  necessary  to  waste  time  or  space  in  citing  authorities 
to  support  the  proposition  that  a  defendant  in  a  receivershij) 
proceeding  should  not  have  its  property  taken  to  pay  the  ex- 
penses of  a  receiver  unlawfully  and  unjustly  kept  in  office  as 
an  officer  of  the  court,  when  justice  requires  his  discharge.  We 
merely  refer  to  McAnrov:  v.  Martin,  183  111.  467,  56  X.  E. 
168;  Ogd^n  City  v.  Bear  Lalce  &  E.  ir.  d;  /.  Co.,  18  Utah, 
279,  55  Pac.  385 ;  Willis  v.  Sharp,  58  Hun.  608,  12  X.  Y. 
Supp.  at  page  120;  High  on  Receivers  (2d  Ed.),  796,  and 
cases  cited.  We  add  that  the  evidence  shows  that  imtil  the 
*"fore  part"  of  April'  1899,  the  receiver  availed  himself  of  the 
advice  and  counsel  of  the  attorneys  of  the  plaintiffs  in  the  re- 
ceivership proceedings. 

Even  if  the  court  had  been  right  in  refusing  to  discharge  the 
receiver,  and  he  had  been  justly  in  the  possession  of  the  said 
property,  the  allowance  of  a  fee  of  $200,000  would  have  been 
excessive,  and  abuse  of  discretion  on  the  part  of  the  court.   The 
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allowance  of  such  a  fee  under  the  circumstances,  and  in  the 
light  of  the  history  of  this  case  as  narrated  and  referred  to 
above,  was  gross  abuse  of  discretion.  Confiscation  of  the  prop- 
erty of  the  defendant  should  not  follow  the  appointment  of  a 
receiver.  For  remarks  and  facts  which  are  very  j^ertinent,  we 
refer  to  the  opinion  of  Judge  Brewer  in  Central  Trust  Co.  v. 
W abash,  St.  Louis  &  P.  By.  Co.,  (C.  C.)  32  Fed.  187. 

The  receiver  seems  to  rely  somewhat  upon  certain  acts  of 
violence  exhibited   toward  him  bv   the  defendants  and  their 

4/ 

agents  as  important  reasons  why  he  should  receive  extra- 
ordinary compensation.  He  testified  that  the  defendants  re- 
sisted him,  threatening  him  w4th  injury,  and  offered  to  assault 
him,  in  order  to  prevent  his  taking  possession  of  the  property. 
When  this  violence  was  exhibited  is  not  clear,  but  it  seems  to 
be  charged  as  happening  after  April  1,  1898.  It  may  be  that 
the  defendants  were  in  contempt  of  court  in  resisting  the  re- 
ceiver, and  it  may  be  that  the  state  of  Montana  should  prose- 
cute the  agents  of  defendants  for  violation  of  the  law  against 
crime ;  but  we  do  not  understand  that  the  property  of  the  de- 
fendants should  be  taken  to  pay  the  receiver  what  the  state 
might  recover  as  a  fine,  or  that  Thomas  R.  Hinds,  as  a  private 
citizen,  might  recover  as  damages  in  the  pro|x?r  suit. 

Inasmuch  as  the  receiver  should  have  been,  in  justice,  dis- 
charged certainly  as  early  as  April  5,  1898,  when  the  defendant 
offered,  in  writing,  to  do  the  very  things  that  the  plaintiffs 
])rayed  to  have  done  by  decree  of  court,  we  hold  that  he  may 
be  compensated  in  a  reasonable  sum  for  services  rendered  by 
him  prior  to  said  last-mentioned  date,  and  be  reimbursed  for 
all  proper  and  reasonable  ex})enses  incurred  prior  thereto,  and 
that  he  receive  nothing  and  be  allowed  nothing  for  any  services 
or  exj)enses  alleged  to  have  been  rendered  or  incurred  after  that 
date  out  of  the  property  of  the  defendants,  excepting,  possibly, 
a  reasonable  sum  for  services  of  a  bookkeeper  aiding  in  rendi- 
tion of  accounts  to  the  court. 

If  it  Ik*  conceded  that,  under  the  present  statute  (I^aws  Sec- 
ond Extraordinary  Seiss.  1908,  Chapter  1),  we  have  authority 
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to  review  and  determine  this  case  de  novo,  we  have  to  say  that, 
oaring  to  the  meager  evidence  appearing  in  the  record,  it  would 
be  impossible  for  us  to  arrive  at  a  just  and  satisfactory  conclu- 
sion as  to  how  much  should  be  allowed  the  receiver  for  his  ex- 
penses and  compensation. 

The  judgment  of  the  district  court  appealed  from  is  reversed. 

« 

Reversed, 

Mr.  Justice  Hollo  way:     I  dissent.     I  do  not  agree  with 
the  majority^  of  the  court  in  the  disposition  that  is  made  of  this 
case.     The  Second  extraordinary  session  of  the  Eighth  legisr 
lative  assembly  passed  an  Act  amending  Section  21  of  the  Code 
of  Civil  Procedure.     Among  other  things,  that  section,  as  now 
amended,  provides:     '^In  equity  cases,  and  in  matters  and  pro- 
ceedings of  an  equitable  nature,  the  supreme  court  shall  review 
all  questions  of  fact  arising  upon  the  evidence  presented  in  the 
record,     *     *     *     and  determine  the  same,  as  well  as  ques- 
tions of  law,  imless,  for  good  cause,  a  new  trial  or  the  taking 
of  further  evidence  in  the  court  below  be  ordered."     The  mani- 
fest purpose  of  the  legislature  in  passing  this  Act  was  to  enable 
this  court,  upon  appeals  in  equity  cases,  and  in  proceedings  of 
an  equitable  character,  to  finally  dispose  of  the  cause,  either  by 
making  the  proper  order  itself,  or  by  directing  si)ecifically  what 
disposition  should  be  made  of  the  cause  in  the  court  below. 
This  legislation  is  binding  upon  this  court,  and,  in  my  opinion, 
should  be  followed  in  every  instance,  where  the  record  presents 
sufficient  evidence  to  enable  us  to  finally  dispose  of  the  litiga- 
tion, thereby  obviating  new  trials  and  subsequent  api>eals.     I 
am  of  the  opinion  that  the  evidence  in  this  record  is  sufficient 
to  enable  this  court  to  determine  which  items  of  compensation 
should  be  allowed,  which  should  be  disallowed,  and  the  amount 
that  should  be  allowed  in  those  instances  where  the  compensa- 
tion fixed  by  the  lower  court  is  deemed  excessive.  • 
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STATE  EX  REL.  GNOSE,  Relator,  v.  DISTRICT  COURT 
OF  DEER  LODGE  COUXTY,  Respondent. 

(No.  2,044.) 
(Submitted  February  2S.  1004.     Decided  March  31,  1904.) 

Judges — Disqualification — Change  of  Venue — Motion, 

•Code  of  Civil  Procedure,  Section  615,  as  amended  by  the  second  extraordinary 
session  of  the  Eightli  legislative  assembly,  ia  mandatory,  and  the  district 
court  mast  change  the  venue  In  the  cases  prescribed,  but  only  after  a  mo- 
tion has  been  fl]ed,  and  a  showing  made  as  required  by  the  clause  of  the 
section  invoked.     The  court  cannot  act  of  its  own  motion. 

m 

O'N  WRIT  of  review  bv  the  state-  on  the  relation  of  J.  IJ. 
Gnoso,  against  the  district  court  of  Deer  Lodge  county,  to  re- 
view an  order  of  said  court  changing  the  venue  in  an  action 
wherein  J.  B.  Gnose  was  plaintiff  and  Daniel  James  was  de- 
fendant.    Order  annulled. 

Mr,  ir.  II,  Trippct,  and  Mr.  Geo.  B,  \Yiiistoii,  for  Relator. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

An  action  was  commenced  in  the  district  court  of  Deer  Lodge 
county  by  J.  B.  Onose,  plaintiff,  against  Daniel  James,  defend- 
ant. After  issue  was  joined,  the  cause  was  set  for  trial.  There- 
after, on  the  28th  day  of  January,  1904,  the  defendant  in  the 
action  filed  an  affidavit  under  the  provisions  of  Subdivision  4 
of  Section  180  of  the  Code  of  Civil  Procedure,  as  amended  bv 
the  Second  extraordinary  session  of  the  Eighth  legislative  as- 
sembly, stating  that  he  had  reason  to  believe  and  did  believe 
that  he  could  not  have  a  fair  and  impartial  trial  before  the 
Honorable  Welling  Xapton,  district  judge  of  the  Fourth  ju- 
dicial district,  then  presiding,  by  reason  of  the  bias  and  preju- 
dice of  such  judge.     A  motion  for  a  change  of  venue  was  not 
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made  by  either  party,  but  the  court,  on  its  ovm  motion,  and  over 
the  objection  of  plaintiff,  made  an  order  changing  the  place 
of  trial  from  the  district  court  of  Deer  Lodge  county  to  the  " 
district  court  of  Lewis  and  Clarke  county.  Upon  application, 
a  writ  of  review  was  issued  from  this  court  to  review  the  order. 
The  provisions  for  a  change  of  venue  in  civil  actions  are 
found  in  Section  615  of  the  Code  of  Civil  Procedure,  as 
amended  by  the  Second  extraordinary  session  of  the  Eighth 
legislative  assembly :  ^*Sec.  615.  The  court  or  judge  must  on 
motion  change  the  place  of  trial  in  the  following  cases."  The 
four  subdivisions  of  the  section  then  specify  the  particular  cir- 
cumstances under  which  a  party  may  be  entitled  to  a  change  of 
venue.  The  provisions  of  that  section  are  mandatory,  and  re- 
quire the  district  court  to  change  the  venue,  but  only  after  a 
motion  has  b^en  filed  and  a  showing  made  as  required  by  the 
particular  subdivision  of  the  section  under  which  the  change 
of  venue  is  sought.  The  court  cannot  act  of  its  own  motion,  for, 
while  a  party  may  have  an  absolute  right  to  a  change  of  venue, 
it  is  a  right  that  he  may  waive,  and  the  court  is  without  author- 
ity to  invoke  the  statute  in  his  behalf.  {Miller  v.  Claflin,  12 
Colo.  App.  192,  55  Pac.  201.)  In  attempting  to  change  the 
▼enue  in  this  instance,  the  district  court  exceeded  its  jurisdic- 
tion. 

The  order  is  annulled. 

Order  annulled. 


WOODY,  Appellant,  v,  HINDS  et  al..  Respondents. 

(No.  1,840.) 
(Submitted  March  26,  l'J04.     Decided  April  4,  1004.) 

}{imn{/  Claims — Action  to  Determine  Adverse  Claim — Plead- 
ings— Sufficiency — Amendment. 
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1.  A  complaint  under  Itev.  St.  U.  S.  Sec.  2326,  showing  possession  under  claim 
of  title  in  plaintiff,  an  application  for  a  patent  by  defendant,  the  filing  and 
allowance  of  an  adverse  claim  in  the  land  office,  and  that  the  action  waa 
commenced  within  thirty  days  after  the  allowance,  is  sufficient,  whether 
the  action  be  treated  as  one  under  Code  of  Civil  Procedure,  Section  1310 
or  Section  1322.  It  is  not  necessary  in  either  case  that  plaintiff  partica- 
larly  set  forth  the  nature  of  defendant's  claim,  but  that  duty  devolves  on 
defendant. 

2.  Under  Rev.  St.  U.  S.  Sec.  2326,  providing  that  adverse  claimants  of  mineral 
land  shall,  within  thirty  days  after  filing  their  claim,  commence  proceed- 
ings in  a  competent  court  to  determine  the  right  of  possession,  an  action 
commenced  within  the  thirty  days  proceeds  to  judgment  as  other  actions, 
and  the  court,  as  in  other  actions,  may  permit  amendments  to  the  com- 
plaint so  as  to  make  it  state  a  cause  of  action,  even  after  the  thirty  days 
have  expired. 

3.  An  allegation  in  a  complaint  under  Rev.  St.  U.  S.  Sec.  2326,  providing  that 
adverse  claimants  of  mineral  land  shall,  within  thirty  days  after  filing  **a 
claim,"  sue  to  determine  the  right  of  possession,  is  not  bad  for  uncertainty 
or  ambiguity,  when  it  states  that  a  ^'protest"  was  also  filed. 

Appeal  from  District  Court,  SUver  Bow  County;  William 
Clancy,  Judge. 

Action  by  George  H.  Woody  against  Thomas  R.  Hinds  and 
others.  From  a  judgment  for  defendants,  plaintiff  appeals. 
Reversed. 

Mr,  M.  J.  Cavajiaugh,  and  Messrs.  Foi-bis  &  Mattison,  for 
Appellant. 

Mr.  J.  E.  Healy,  for  Respondents. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion 
of  the  court. 

Tliis  action  was  brought  in  pursuance  of  Section  2326  of  the 
Revised  Statutes  of  the  United  States  [U.  S.  Comp.  St.  1901, 
p.  1430],  to  determine  an  adverse  claim  to  the  Jennie  M.  quartz 
lode,  situate  in  Silver  Bow  county.  The  adverse  claim  is  as- 
serted by  defendants  under  a  location  covering  the  same  ground 
and  called  the  "Rival  lode."  The  original  complaint  was  held 
insufficient  on  general  demurrer,  but  leave  was  granted  to  file 
an  amended  complaint.  It  is  therein  alleged  that  the  plaintiff 
is  the  owner,  in  jwssession  and  entitled  to  the  iK)Ssession,  of  the 
Jennie  M.  lode,  describing  it;  that  defendants  claim  an  estate 
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therein,  adverse  to  the  plaintiff,  by  reason  of  the  pretended  own- 
ership of  the  so-called  "Rival  lode  claim,"  but  that  the  defend- 
ants have  no  right,  title  or  interest  therein.  It  is  then  further 
alleged  that  on  October  2,  1901,  the  defendants  filed,  in  thQ 
United  States  land  office  at  Helena,  their  application  for  a 
patent  to  the  Rival  claim,  and  caused  notice  of  their  application 
to  be  published ;  that  within  sixty  days  thereafter  the  plaintiff 
filed  a  "protest  and  adverse  claim"  against  the  said  application ; 
that  the  protest  and  adverse  claim  was  allowed ;  and  that  there- 
after, and  within  thirty  days,  this  action  was  brought  to  have 
said  adverse  claim  determined.  To  this  amended  complaint  a 
demurrer  was  interposed,  alleging  (1)  that  it  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action ;  (2)  that  the  facts 
stated  do  not  confer  jurisdicion  to  determine  any  adverse  claim 
of  the  plaintiff;  and  (3)  that  the  pleading  is  uncertain,  am- 
biguous and  unintelligible.  The  demurrer  was  sustained. 
Thereupon,  the  plaintiff  having  declined  to  plead  further,  judg- 
ment was  entered  for  defendants.     Plaintiff  has  appealed. 

It  is  impossible  to  imderstand  upon  what  theory  the  district 
court  held  this  pleading  insufficient.  It  appears  therefrom  that 
the  plaintiff  is  in  possession  under  claim  of  title,  that  the  de- 
fendants had  applied  for  a  patent  under  the  Rival  location,  that 
an  adverse  claim  had  been  filed  in  the  land  office  and  allowed, 
and  that  the  action  was  commenced  within  thirtv  days  after 
such  allowance.  This  is  sufficient  to  sustain  the  action.  (Mat- 
iingly  v.  Lewisohm,  8  Mont.  259,  19  Pac.  310 ;  McKay  v.  Mc- 
Bougd,  19  Mont.  488,  48  Pac.  988 ;  Murray  v.  Polglase,  23 
Mont  401,  59  Pac.  439;  Hopkins  v.  Butte  Copper  Co.,  29 
Mont  395,  74  Pac.  1081.)  This  is  true,  whether  the  action  be 
regarded  as  one  to  quiet  title  under  Section  1310  of  the  Code 
of  Civil  Procedure — which  in  fact  it  is — or  a  special  statutory 
proceeding  under  Section  1322.  It  was  suggested  in  Mares  v. 
DUlon,  30  Mont  117,  75  Pac.  963,  that  the  latter  section  pos- 
sibly contemplates  a  special  form  of  action  for  these  cases; 
whether  it  does  or  not  need  not  now  be  considered,  for  the  rea- 
son that,  if  it  does,  the  pleading  is  sufficient,  because  it  contains 
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more  than  would  in  that  case  be  required.  Upon  either  theory 
the  plaintiff  is  not  required  to  set  forth  with  particularity  the 
nature  of  defendants'  claim.  .This  duty  devolves  upon  defend- 
ants under  Section  1310,  as  is  clearly  implied  by  Section  1311. 
In  an  ordinary  action  under  the  former,  if  the  defendant  does 
not  appear,  or  if  he  enters  a  disclaimer,  he  is  not  even  adjudged 
to  pay  costs.  If  the  action  is  brought,  in  pursuance  of  the 
statute  of  the  United  States,  to  determine  who  is  entitled  to  the 
patent,  the  requirements  of  Section  1322  apply.  In  that  case, 
if  the  defendant  does  not  appear,  he  must  nevertheless  be  ad- 
judged to  pay  costs,  unless  he  file  a  relinquishment  in  the  land 
office,  or  disclaim  an  interest,  in  waiting,  within  twenty  days 
after  the  adverse  claim  has  been  filed.  In  any  event,  the  pur- 
pose of  the  proceeding  is  to  have  defendant's  adverse  claim  de- 
termined, and  the  duty  is  cast  upon  him  to  make  discovery  of 
Iiis  claim,  in  order  that  the  court  may  properly  determine  it. 
(Castro  V.  Bai-nj,  79  Cal.  443,  21  Pac.  946;  People  v.  Center, 
66  Cal.  557,  5  Pac.  263,  6  Pac,  481 ;  Heeser  v.  MUler,  77  Cal. 
192,  19  Pac,  375 ;  Eoucjh  v.  Simmons,  65  Cal.  227,  3  Pac.  804 ; 
Scorpion  Silver  Minin<)  Co.  v.  Marsano,  10  Xev.  380;  Jeffer- 
sonville,  etc.  R.  R.  Co.  v.  Oijler,  60  Ind.  3-92 ;  Mont.  Ore  Pur. 
Co.  V.  Boston  &  Mont.  C.  C.  £  S.  M.  Co.,  27  Mont.  288,  70 
Pac.  1114.) 

It  is  said  that  the  court  had  no  jurisdiction  of  the  action  be- 
cause it  is  apparent  that  the  amended  complaint  was  filed  long 
after  the  expiration  of  the  thirty  days  from  and  after  the  sus- 
pension of  the  proceedings  in  the  land  office;  in  other  words, 
the  court  cannot  proceed  to  judgment  in  such  cases  unless  a 
complaint  stating  a  cause  of  action  has  been  filed  within  thirty 
days  after  the  filing  of  the  adverse  claim.  This  contention  can- 
not be  sustained.  If  the  action  is  brought  in  time,  it  proceeds 
to  effective  judgment  as  other  actions,  and  the  court  has  the 
same  power  to  allow  amendments  to  pleadings  as  in  other  cases. 

The  complaint  is  not  open  to  the  objection  stated  in  the  last 
ground  of  demurrer.  It  is  entirely  clear  from  the  pleading 
what  the  purpose  of  the  action  is,  though  it  is  alleged  that  a 
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"protest"  was  filed,  with  the  statement  of  adverse  claim,  in  the 
land  office.  Whether  or  not  this  was  done  is  immaterial,  and 
does  not  aflFect  the  cause  of  action  stated. 

The  judgment  is  reversed,  and  the  cause  is  remanded  for 
further  proceedings. 

Reversed  and  remanded. 
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STATE  EX  BEJL.  BOSTON  &  MONTANA  CONSOLIDATED 
COPPER  &  SILVER  MINING  COMPANY 
Relator,  v.  HARNEY,  Judge,  et  al... 

Respondents. 

(No.   2,049.) 
(Submitted  February  28,  1904.     Decided  April  4,  1904.) 

Contempt — Nature  of  Proceedings — Disqualification,  of  Judge 
— Change  of  Venue — Statutes — Constitutional  Law. 

1.  Obiter:  A  proceeding  In  contempt  to  punish  for  the  violation  of  an  injunc- 
tion, la  distinct  from  the  action  wherein  the  injunction  rlolated  was  Issued. 

2.  Obiter:  The  court  will  not  decide  the  question  of  the  constitutionality  of 
a  statute,  unless  the  decision  of  such  question  is  necessary. 

3.  Code  of  Civil  Procedure,  Sections  180  and  615,  as  amended  by  Acts  of  the 
Second  extraordnary  8esBl<»i  of  the  Eighth  legislative  assembly  (1903), 
relating  to  disqualification  of  Jndges  and  change  of  venue,  have  no  applica- 
tion to  contempt  proceedings. 

4.  Contempt  proceedings  are  of  a  criminal  nature. 

5.  Obiter:  In  contempt  proceedings  the  evidence  must  show  that  the  accused 
party  is  guilty  beyond  a  reasonable  doubt. 

<L  Uxkder  Constitution,  Art.  YIII,  Sees.  1,  11,  which,  as  shown  by  the  original 
draft  of  tne  Constitution  finally  adopted,  read,  "The  Judicial  power  of  the 
state  shall  be  vested    •     ♦    •    district  courts,*'  etc.,  and  that  "the  district 
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FourtB  aball  have  original  Jurlidlctlon,"  etc.,  the  district  eonrti  are  dlatlnet 
CDtltl«s,  and  a  transfer  of  •  canse  trom  ooe  district  to  aaotbcr  amoDlita  to 
a  cbange  of  venae. 

7.  Tbe  power  to  pnDlsb  for  contempt  U  intiereot  to  the  district  conrti,  and 
eilsts  Independently  of  statutes,  and  cannot  be  taken  awo;  or  ao  far 
abridged  b;  the  leKlslatnre  as  to  leave  nncb  coarta  witboat  proper  and 
Tigoroos  means  of  protecting  tbemselres  from  inialt  or  of  actnallr  enforc- 
ing their  lawtnl  orders. 

8.  Legislation  passed  at  an  eztraordlnar;  seaalon  of  tbe  legislature  oiDSt  lie 
Interpreted  In  tbe  llgbt  of  tlie  proclamation  of  tbe  governor  coDvening  snch 

Wkits  of  prohibition  by  the  atate,  on  the  relation  of  the 
Boston  &  Montana  Consolidated  Copper  &  Silver  Mining  Com- 
pany and  another,  against  William  Clancy,  judge  of  the  district 
court  of  the  Second  judicial  district,  and  the  district  court  of 
the  said  district  of  Silver  Bow  county,  and  by  the  state  on  the 
relation  of  the  same  company,  against  E,  W.  Harney,  judge, 
and  another.     Alternative  wTit  quashed,  and  proceedinga  dis- 


Messrs.  Forbis  <&  Evaiis,  Mr.  A.  J.  Shores,  and  Mr.  C.  F. 
Kelley,  for  Relator. 

Mr.  John  J.  McIIatton,  Mr.  J.  M.  Denny,  Mr.  T.  J.  Walsh, 
Messrs.  Toole  &  Bach,  and  Mr.  Jesse  B.  Roote,  for  Respond- 
ente. 

MR  JUSTICE  HOLLOWAY  delivei^d  the  opinion  of  the 
court 

These  causes  were  heard  at  the  same  time,  and  submitted  on 
the  same  briefs.  As  the  facts  are  practically  the  same  a  state- 
ment of  one  cause  will  suffice  for  both. 

I  petition  filed  herein  alleges  that  in  a  certain  action  pend- 
I  the  district  court  of  Silver  Bow  county  an  injunction 
sued  and  served  on  these  relators,  enjoining  them  from 
%  ore  from  certain  designated  ground.  Thereafter  an 
it  was  filed  charging  the  relators  with  violating  such  in- 
on.  An  order  to  show  cause  why  they  diould  not  be  pun- 
for  contempt  was  issued  and  served,  but  before  the  time 
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for  the  hearing,  the  relators  filed  an  affidavit  alleging  that  they 
had  reason  to  believe,  and  did  believe,  that  they  could  not  have 
a  fair  and  impartial  hearing  of  such  contempt  proceeding  be- 
fore the  judge  presiding,  on  account  of  the  bias  and  prejudice 
of  such  judge,  and  a  like  affidavit  was  also  filed  in  the  action 
out  of  which  the  contempt  proceeding  grew,  but  notwithstand- 
ing the  filing  of  such  affidavits  the  judge  proceeded  to  hear  the 
matters.  Thereupon  an  alternative  writ  of  prohibition  was 
sued  out  of  this  court.  The  return  raises  no  question  of  f  act^ 
but  there  is  submitted  for  consideration  the  construction  of  Seo- 
tions  180  and  615  of  the  Code  of  Civil  Procedure,  as  amended 
by  the  Second  extraordinary  session  of  the  Eighth  legislative 
assembly. 

It  may  be  observed,  in  passing,  that  "the  proceeding  in  con- 
tempt is  distinct  from  the  action  wherein  the  injunction  vio- 
lated was  issued."  (State  ex  rel.,  Flynn  v.  Dist.  Court,  24 
Ifont.  33,  60  Pac.  493 ;  Ex  parte  OouLd,  99  Cal.  360,  33  Pac. 
1112,  21  L.  R  A.  751,  37  Am.  St.  Kep.  57) ;  and  while  the 
alternative  writ  of  prohibition  restrains  the  court  from  pro- 
ceeding in  the  main  action  out  of  which  the  contempt  proceed- 
ing grew,  as  well  as  in  the  contempt  proceeding  itself,  it  is  to 
that  extent  unwarranted  by  the  facts,  as  the  petition  does  not 
charge  any  attempt  on  the  part  of  the  court  to  do  more  than 
proceed  in  the  contempt  matter,  so  that  this  prohibition  pro- 
ceeding will  be  treated  as  if  directed  against  the  attempt  to  hear 
the  contempt  matter  only. 

The  question  of  the  constitutionality  of  Sections  180  pnd 
615  as  amended,  above,  is  only  indirectly  involved ;  and,  as  this 
court  will  not  decide  such  a  question  unless  necessary,  consider- 
ation of  that  matter  will  be  deferred  until  a  decision  is  reached 
in  another  cause  submitted  at  the  same  time  as  these,  and  in 
which' that  question  is  directly  involved,  and  a  solution  of  it 
necessary  to  a  determination  of  the  cause. 

If  the  Acts  are  unconstitutional,  the  court  properly  disre- 
garded them  for  that  reason.     If  they  are  valid,  but  have  no 
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application  to  contempt  proceedings^  they  could  be  properly 
disregarded  for  that  reason.  . 

Section  180  of  the  Code  of  Civil  Procedure,  as  originally 
enacted,  among  other  things,  provides  the  circumstances  under 
which,  a  district  judge  is  disqualified  to  hear  or  determine  any 
action  or  proceeding  before  him:  (1)  When  he  is  a  party  or 
when  he  is  interested;  (2)  when  he  is  related  to  either  party 
within  certain  degrees;  and  (3)  when  he  has  been  attorney  for 
either  party,  or  made  or  rendered  the  judgment,  order  or  de- 
cision appealed  from. 

The  amendment  made  by  the  Second  extraordinary  session 
of  the  Eighth  legislative  assembly  added  a  fourth  ground  of 
disqualification,  as  follows:  "(4)  When  either  party  makes 
and  files  an  affidavit  as  hereinafter  provided,  that  he  has  reason 
to  believe,  and  does  believe,  he  cannot  have  a  fair  and  impartial 
hearing  or  trial  before  a  district  judge  by  reason  of  the  bias  or 
prejudice  of  such  judge." 

Section  615  of  the  same  Code  provides  for  a  change  of  venue 
in  civil  actions  as  follows:  "(1)  When  the  county  designated 
in  the  complaint  is  not  the  proper  county.  (2)  When  there  is 
reason  to  believe  that  an  impartial  trial  cannot  be  had  therein. 
(3)  When  the  convenience  of  witnesses  and  the  ends  of  justice 
would  be  promoted  by  the  change.  (4)  When,  from  any  cause, 
the  judge  is  disqualified  from  acting." 

The  amendment  made  to  this  section  merely  adds  to  Subdi- 
vision 4,  above,  a  provision  that  in  case  the  parties  shall  agree 
upon  another  district  judge  or  upon  a  member  of  the  bar  as 
judge  pro  tempore,  or  if  any  qualified  district  judge  shall  be 
called  in,  and  shall,  within  thirty  days  after  the  motion  for 
change  of  venue  is  made,  appear  and  assume  jurisdiction  of  the 
cause,  no  change  of  venue  shall  be  granted. 

The  only  inquiry  with  which  we  are  now  concerned  is,  do 
these  legislative  enactments  apply  to  contempt  proceedings,  as- 
suming that  they  are  valid  and  in  force  ? 

There  is  nothing  in  the  amendments  which  changes  the  char- 
acter of  the  original  statutes,  and  it  is  clear  that,  if  they  did  not 
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apply  to  contempt  proceedings  before  the  amendments  were 
made,  they  do  not  now.  They  do  not  do  so  in  terms.  Eapalje 
on  Contempts,  Section  110,  says:  "It  may  safely  be  laid  down 
as  a  general  rule  that  statutory  provisions  relative  to  change 
of  venue  have  no  application  to  proceedings  to  punish  contempts, 
unless  such  proceedings  are  expressly  included,  eo  nomine,  in 
the  written  law."  Whether  or  not  we  might  be  led  to  accept  this 
author's  view  of  the  law,  from  such  surrounding  circumstances 
as  may  tend  to  indicate  the  legislative  intention  we  reach  the 
conclusion  that  these  Acts  do  not  apply  to  contempt  proceedings. 

Section  180  is  comprised  in  Part  I,  Title  II,  of  the  Code  of 
Civil  Procedure ;  and  that  title  has  to  do  with  judicial  officers, 
as  such,  and  not  with  courts  or  court  proceedings.  It  assumes 
to  prescribe  the  qnalificalions  and  disqualifications  of  such 
(^cers;  designates  the  acts  which  they  may  perform  at  cham- 
bers, and  the  incidental  powers  and  duties  of  such  officers.  The 
amendment  only  seeks  to  add  an  additional  disqualification. 

Section  615  is  included  in  Part  II,  Title  IV^  of  the  same 
Code;  and  this  title  has  to  do  with  the  place  of  trial  of  civil  ac- 
tions, including  the  provisions  for  change  of  venue.  In  deter- 
mining the  applicability  of  this  section  to  the  question  before 
us,  it  is  therefore  only  necessary  for  us  to  consider  whether 
contempt  proceedings  fall  within  the  meaning  of  the  term  "civil 
actions." 

Blackstone  treats  of  contempts  under  the  head  of  crimes  and 
misdemeanors  (4  Bl.  Com.  1),  punishable  as  an  offense  against 
public  justice  (Id.  c.  10)  and  also  by  summary  proceedings 
(Id,  c.  20). 

In  New  Orle(ms  v.  Steamship  Co.,  20  Wall.  387,  22  L.  Ed. 
354,  the  Supreme  Court  of  the  United  States  said :  "Contempt 
of  court  is  a  specific  criminal  offense.  The  imposition  of  the 
fine  was  a  judgment  in  a  criminal  case." 

In  In  re  Buckley,  69  Cal.  1,  10  Pac.  69,  in  speaking  of  a 
constructive  contempt,  the  Supreme  Court  of  California  said: 
*T[t  should  be  remembered  that  the  proceeding  here  taken  is 
criminal  or  quasi  criminal."     In  Ex  parte  Gould,  supra,  the 
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same  court  said :  '^Although  the  alleged  misconduct  of  defend- 
ants occurred  in  the  progress  of  a  civil  action,  the  proceeding 
to  punish  them  for  such  misconduct  is  no  part  of  the  process 
in  the  civil  action,  but  is  in  the  nature  of  a  criminal  prosecu- 
tion." 

In  State  ex  rel.  Flynri  v.  District  Court,  24  Mont  33,  60 
Pac.  493,  this  court  said :  "When  prosecuted  under  the  CJode 
of  Civil  Procedure,  a  contempt  of  court  is  not  to  be  regarded 
as  a  criminal  offense,  to  be  prosecuted  only  by  complaint,  infor- 
mation or  indictment,  as  laid  down  by  Section  8  of  Article  III 
of  the  state  Constitution,  but,  rather,  as  a  special  proceeding 
of  a  criminal  character — in  that  sense,  it  is  a  public  offense." 
{Phillips  V.  Welch,  11  Nev.  187 ;  Baltim/)re  &  0.  R.  R,  Co.  t. 
Wheeling),  13  Grat  57.) 

^  So  highly  penal  in  character  are  these  proceedings  considered, 
that  the  evidence  must  show  that  the  accused  party  is  guilty  be- 
yond a  reasonable  doubt.  (State  ex  rel,  Boston  &  Moivtana  C. 
C.  &  S.  Mning  Co.  v.  District  Court,  30  Mont  96,  75  Pac. 
956 ;  Potter  v.  Low,  16  How.  Prac.  549 ;  State  v,  Davis,  50  W. 
Va.  100,  40  S.  E.  331 ;  Accumulaior  Co.  v.  Con.  Elec.  Storage 
Co.,  (C.  C.)  53  Fed.  793;  United  States  v.  Jose,  (C.  C.)  63 
Fed.  951.)  And  a  mere  preponderance  of  the  evidence  is  not 
sufficient     (In  re  Buckley,  above.) 

Furthermore,  the  same  acts  which  may  be  punished  in  the 
summary  proceeding  are  characterized  by  the  lawmaking  power 
as  criminal,  and  the  additional  remedy  by  an  ordinary  criminal 
action  is  provided  for  in  Penal  Code,  Section  293.  Contempt 
proceedings  are  sui  generis;  and,  from  a  consideration  of  the 
foregoing  authorities,  and  an  examination  of  the  practice  pro- 
vided for  in  the  Code  of  Civil  Procedure  (Sections  2170-2183) 
for  summary  punishment  of  contempts,  it  is  apparent  that  these 
contempt  proceedings  have  most,  if  not  all,  of  the  characteristics 
of  a  criminal  case,  and  few,  if  any,  of  a  civil  action. 

A  change  of  venue  in  criminal  cases  is  provided  for  in  Pejial 
Code  (Sections  1970-1981),  and  the  legislation  under  consider^ 
ation  has  nothing  to  do  with  that  Code.    As  Section  615  has  to 
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do  with  change  of  place  of  trial  in  civil  actions,  and  as  a  con- 
tempt proceeding  is  not  such  an  action,  we  hold  that,  in  amend- 
ing that  section,  contempt  proceedings  were  not  in  contempla- 
tion of  the  legislature. 

While  respectable  authority  may  be  found  in  support  of  the 
contention  that  it  is  beyond  the  legislative  power  to  provide  for 
a  change  of  venue  or  change  of  judge  in  contempt  proceedings, 
it  is  not  now  necessary  to  consider  that  matter.  It  is  suflScient 
for  this  inquiry  to  say  that  the  legislature  did  not  do  so  in  this 
instance. 

The  relators  suggest  that  in  fact  no  attempt  is  made  to  change 
the  venue  by  this  section,  as  those  terms  are  generally  under- 
stood; that  our  district  courts  are  in  reality  only  the  several 
departments  of  one  court — and  in  support  of  that  contention 
quote  the  opening  sentence  of  Section  11,  Article  VIII,  of  the 
Constitution:  ''The  district  court  shall  have  original  juris- 
diction in  all  cases  at  law  and  in  equity,"  etc.  However,  an 
examination  of  the  original  draft  of  the  Constitution  as  finally 
adopted,  now  on  file  in  the  oflBce  of  the  secretary  of  state,  dis- 
closes that  there  is  a  misprint  in  the  printed  copies  in  general 
use.  The  opening  sentence  reads,  ^*The  district  courts  shall 
have  original  jurisdiction,"  etc.  Section  1  of  Article  VIII 
reads :  "The  judicial  power  of  the  state  shall  be  vested  in  the 
senate  sitting  as  a  court  of  impeachment,  in  a  supreme  court, 
district  courts,  justices  of  the  peace,  and  such  other  inferior 
courts  as  the  legislative  assembly  may  establish  in  any  incorpo- 
rated city  or  town."  It  is  therefore  clear  that  the  district  courts 
of  this  state  are  distinct  entities,  and  that  the  transfer  of  a  cause 
from  one  district  to  another  would  amount  to  change  of  venue, 
within  any  proper  meaning  wliich  might  be  ascribed  to  those 
terms. 

Xeither  do  we  think  that  such  proceedings  were  in  contempla- 
tion of  the  legislature  in  amending  Section  180,  above.  It  is 
conceded  by  counsel  for  relators  that  neither  of  these  sections 
has  any  application  to  contempts  committed  in  the  immediate 
presence  of  the  court,  and  that  this  is  so  is  apparent  from  the 
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practice  indicated,  which  could  not  possibly  be  made  applicable 
in  such  instances.  But  it  is  contended  that  this  Act  does 
apply  to  what  are  designated  as  constructive  contempts,  such  as 
were  under  consideration  by  each  of  the  departments  of  the  disr 
trict  court,  to  prevent  the  further  proceedings  in  which  was  the 
object  to  be  sought  in  each  of  these  applications  to  this  court- 

The  power  to  punish  for  contempt  is  ijiherent  in  the  district 
courts  of  this  state,  and  is  necessary  to  the  existence  of  the 
courts  and  the  orderly  conduct  of  the  business  before  them. 
(Territory  v.  Murray,  7  Mont.  251,  15  Pac.  145.)  That  power 
exists  independently  of  statute,  and  any  legislation  upon  the 
subject  touching  the  power  itself  must  be  regarded  as  merely 
declaratory  of  the  common  law^,  or,  if  in  contravention  of  the 
common  law,  would  doubtless  be  held  inoperative.  We  may 
assume,  without  deciding,  that  the  legislature  may  prescribe 
reasonable  rules  for  the  practice  in  such  cases,  and  may  provide 
a  reasonable  limit  to  the  punishment  to  be  inflicted;  but  that 
it  may,  directly  or  indirectly,  deprive  a  court  of  the  power  to 
enforce  its  decrees,  or  obedience  to  its  lawful  mandates,  cannot 
be  conceded.  (In  re  Pierce,  44  Wis.  411.)  Neither  will  any 
legislation  be  effective  which  so  far  abridges,  impairs  or  crip- 
ples the  power  as  to  leave  the  courts  without  ample,  vigorous 
means  of  protecting  themselves  from  insult,  or  of  effectually 
enforcing  their  lawful  orders.  As  this  power  is  inherent  in  the 
district  courts,  it  is  merely  truismatic  to  say  that  a  power  which 
the  legislature  does  not  give,  it  cannot  take  away.  (Hale  v. 
Staie,  55  Ohio  St.  210,  45  X.  K  199,  36  L.  R.  A.  254,  60  Am. 
St.  Rep.  691;  Holmanx.  State,  105  Ind.  513,  5  K  E.  556.) 

But  it  is  contended  that  the  onlv  effect  of  Section  180,  as 
amended,  is  to  deprive  a  particular  judge  of  the  power  to  pre- 
side at  such  hearing,  and  does  not  in  any  other  manner  inter- 
fere  with  the  lower  court  itself.  But  it  is  difficult  to  conceive 
of  a  court  without  a  presiding  judge,  and  if,  upon  the  filing  of 
an  affidavit  sucli  as  is  contemplated  by  Section  180  as  amended, 
the  presiding  judge  becomes,  ipso  facto,  disqualified  to  hear  the 
matter  further,   any  other  investigation  into  the  alleged  con- 
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tempt  must  be  made  to  depend  upon  the  bare  possibility  that 
another  judge  may  be  procured  to  hear  it.  Contempt  proceed- 
ings are  summary,  and,  in  contemplation  of  law,  will  be  heard 
and  disposed  of  without  any  unnecessary  delay.  If  Section 
180,  as  amended,  be  valid  and  applicable  to  contempt  proceed- 
ings, then  a  party  charged  Inay  disqualify  successively  five 
judges  who  might  be  secured  to  hear  the  matter,  and,  in  the 
absence  of  some  more  effective  means  th^  any  now  kno\vn  of 
compelling  outside  judges  to  undertake  such  hearings,  it  is  no 
stretch  of  the  imagination  to  foresee  an  absolute  inability  in- 
the  courts  to  enforce  their  mandates  or  respect  for  their  au- 
thority. And  a  court  without  ix)wer  to  enforce  its  lawful  or- 
ders would  merit  the  contempt  of  every  one. 

We  are  of  the  opinion  that  this  section  cannot  be  made  ap- 
plicable to  contempt  proceedings  without  materially  interfering 
with  the  inherent  power  of  these  courts,  and,  in  the  absence  of 
any  express  legislative  declaration  on  the  subject,  we  prefer  to 
believe  that  the  l^slature  did  not  intend  to  invade  unneces- 
sarily the  province  of  a  co-ordinate  branch  of  the  state  govern- 
ment, and  therefore  did  not  have  contempt  proceedings  in  con- 
templation in  passing  this  Act. 

The  Acts  amending  Sections  615  and  180,  above,  are  com- 
panion measures.  They  were  both  enacted  at  an  extraordinary 
session  of  the  legislature,  and  were  intended  to  be  correlative 
measures,  operating  to  accomplish  the  same  end,  or,  more 
strictly  speaking,  the  Act  to  amend  Section  615  was  intended 
to  supplement  the  Act  amending  Section  180.  This  conclusion 
is  reached  by  a  consideration  of  the  proclamation  of  the  gov- 
ernor convening  the  legislature  in  extraordinary  session.  The 
dual  purpose  sought  to  be  accomplished,  as  expressed  in  that 
proclamation,  so  far  as  the  inquiry  before  us  is  concerned,  was, 
first,  general  legislation  w^hereby  bias  and  prejudice  of  district 
judges  shall  constitute  a  disqualification  of  such  judges ;  and, 
second,  legislation  making  suitable  provision  for  the  trial  of 
such  case  or  cases  in  such  eveni.  Section  11,  Article  VII,  of 
the  Constitution,  provides  that,  when  the  legislature  is  called 
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in  extra  session,  "It  shall  have  no  power  to  legislate  on  any 
subjects  other  than  those  specified  in  the  proclamation,  or  which 
may  be  recommended  by  the  governor."  In  this  instance  no 
recommendations  were  made  by  the  governor  differing  in  any 
degree  from  the  matters  embraced  in  the  proclamation  above, 
so  far  as  the  question  before  us  is  concerned ;  and,  as  the  two 
measures  now  under  consideration  were  the  only  ones  enacted 
which  have  any  reference  whatever  to  either  of  the  subjects 
enumerated  above,  it  is  quite  apparent  that  the  amendment  to 
Section  180  is  the  legislation  which  was  intended  to  meet  the 
first  condition,  and  the  amendment  to  Section  615  is  the  legis- 
lation which  was  intended  to  meet  the  second.  The  amendment 
to  Section  615,  then,  was  intended  to  make  suitable  provision 
for  the  trial  of  all  civil  cases  wherein  the  presiding  judge  may 
be  disqualified  pursuant  to  the  provisions  of  Section  180  as 
amended.  The  scope  of  the  amendment  to  Section  615  is  as 
broad  as  that  to  Section  180 ;  in  other  words,  each  comprehends 
the  same  class  of  cases — nothing  more,  nothing  less.  If  the 
amendment  to  Section  615  has  no  application  to  contempt  pro- 
ceedings, as  we  have  already  seen,  it  follows,  as  a  matter  of 
course,  that  the  amendment  to  Section  180  has  none.  However 
comprehensive  the  terms  employed  in  this  amendment  are,  they 
must  be  read  in  the  light  of  the  proclamation  of  the  governor, 
and  considered  with  the  amendment  to  Section  615  and  the  two 
Acts  construed  together.  When  this  is  done,  we  are  forced  to 
the  conclusion  that  contempt  proceedings  were  not  in  the  l^is- 
lative  contemplation  in  passing  either  of  them. 

The  alternative  Avrit  heretofore  issued  in  each  of  these  pro- 
ceedings is  quashed,  and  tlie  proceedings  are  dismissed. 

Dismissed. 
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STATE  EX  REL.  DOjS'OVAX,  Attorney  General,  Relator, 
V.  BARRET,  State  Treasurer,  Respondent. 

(No.   2.048.) 
(Submitted  March  7.   1904.     Decided  April'  6,   1904.) 

State  Officers  —  Salaries  —  Appropriations  by  Legislature — 
Mandamus — iStaie  Board  of  Examiners — Powers, 

1.  Mandamus  is  a  discretionary  writ  and  will  be  allowed  only  in  furtherance 
of  Justice  upon  a  proper  case  presented. 

2.  The  writ  of  mandate  will  not  be  allowed  to  compel  the  state  treasurer  to 
pay  a  warrant  issued  by  the  state  auditor,  when  the  money  particularly 
appropriated  by  the  legislature  for  such  purpose  has  been  exhausted. 

3.  The  state  board  of  examiners  c&nnot  increase  an  appropriation  made  by 
the  legislature  for  a  specific  purpose,  by  adding  thereto  moneys  which  the 
legislature  appropriated  for  entirely  different  purposes. 

Original  application  for  mandamus  by  the  state,  on  the  rela- 
tion of  James  Donovan,  Attorney  General,  against  A.  H.  Bar- 
ret, State  Treasurer.  Alternative  writ  quashed  and  the  pro- 
ceeding dismissed. 

Mr.  James  Donovan,  Attorney  General,  in  pro.  per. 

% 

m 

Mr.  E.  C.  Day,  for  Respondent. 

ME.  JUSTICE  MILBURX  delivered  tlie  opinion  of  the 
court. 

The  relator  prays  in  this  proceeding  for  a  writ  of  mandate 
ordering  the  state  treasurer  to  pay  a  certain  warrant  issued  by 
the  state  auditor  to  one  James  B.  Toughill  for  services  per- 
formed in  the  office  of  the  attorney  general  as  stenographer  be- 
tween the  first  day  of  January  and  the  first  day  of  February, 
1904,  or,  if  the  said  warrant  may  not  be  paid  for  want  of  funds, 
to  register  the  same  according  to  law.  An  alternative  writ  was 
issued  and  answer  made. 

At  the  Eighth  session  of  the  legislative  assembly  there  w^as 
appropriated  for  the  purpose  of  paying  the  salary  of  steno- 
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grapher  for  the  attorney  general  for  the  fiscal  year  ending 
November  30,  1903,  the  sum  of  $600,  and  a  like  sum  for  the 
same  purpose  for  the  fiscal  year  ending  Xovember  30,  1904. 
The  state  auditor,  acting  by  and  under  the  advice  of  the  attor- 
ney general,  who  is  the  relator  herein,  issued  warrants  to  pay 
the  stenographer  in  the  office  of  the  attorney  general  during  the 
fiscal  year  1903  at  the  rate  of  $100  per  month,  excepting  the 
months  of  December,  1902,  and  January,  1903,  during  which 
Uionths  $50  per  month  only  was  paid,  all  of  this  mon^  being 
paid  to  Toughill,  excepting  $50  for  the  month  of  December, 
1902,  of  said  fiscal  year.  Acting  uiwn  the  same  advice,  war- 
rants were  drawn  by  the  auditor  in  payment  for  such  services 
for  the  month  of  December  and  for  the  month  of  Januarv  of 
the  fiscal  year  1904  at  the  rate  of  $100  per  month.  The  total 
amounts  of  said  warrants  as  drawn  thus  appears  for  the  two 
fiscal  years  to  be  $1,300,  whereas  $1,200  only  was  appropriated. 
It  appears  from  the  record  and  the  evidence  in  this  matter 
that  $500  appropriated  by  the  legislature  for  entirely  different 
purposes,  to-wit :  $450  on  account  of  salary  of  the  second  assist- 
ant attorney  general  and  $50  imexpended  balance  of  moneys 
appropriated  for  ottiee  expenses  of  the  attorney  general,  was 
by  the  board  of  examiners  on  January  30,  1904,  attempted  to 
he  transferred  to  the  fund  for  the  payment  of  the  stenograi^ier 
in  the  office  of  the  attorney  general,  whereas  the  legislature  had 
appropriated  only  $600  for  each  of  the  fiscal  years  1903  and 
1904  for  the  payment  of  services  of  the  stenographer.  It  was 
thus  attempted  to  obtiiin  and  provide  a  sum  of  $1,700  therefor. 
The  contention  of  the  relator  is  that  there  is  $500  still  remain- 
ing in  the  hands  of  the  treasurer  of  said  appropriation  of  $600 
per  annum  for  the  two  fiscal  years,  his  contention  being  that 
of  the  $1,300  for  which  warrants  have  already  been  drawn, 
part  thereof,  to-wit,  $500,  came  from  funds  thus  attempted  to 
be  taken  from  entirely  different  funds.  The  contention  of  the 
treasurer  is  that  the  appropriation  for  the  services  of  the  ste- 
nographer has  been  exhausted  under  warrants  drawn  by  the 
auditor  for  $100  per  month,  who  acted  under  the  advice  of  the 
attorney  g-eneral  who,  as  above  stated,  is  the  relator  herein. 
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Without  discussing  the  point  that  the  attorney  general  is  not 
a  proper  party  to  institute  these  proceedings,  it  is  sufficient  to 
say  that  he  cannot  occupy  a  stronger  position  than  the  steno- 
grajAer  himself  could  in  the  matter.    The  latter  is,  and  always 
has  heen,  supposed  to  know  the  statute  which  was  passed  mak- 
ing said  appropriation  for  the  services  which  he  rendered.    He 
knew,  as  did  the  attorney  general  know,  that  the  appropriation 
was  $600  for  each  of  the  fiscal  years  named ;  he  knows  that  in 
the  payment  of  his  services  the  full  amount  of  the  appropria- 
tions for  both  fiscal  years  has  been  exhausted.     He  certainly 
could  not  be  heard  in  a  proceeding  instituted  by  him  for  a  man- 
date to  compel  the  treasurer  to  pay  him  more  than  the  appro- 
priation; and  as  certainly  the  attorney  general  may  not  be  so 
heard,  if  it  may  be  conceded  that  he  may  be  heard  at  all.     As 
very  properly  said  in  Hale  v.  Risley,  69  Mich.  596,  37  iN".  W. 
570,  mandcmvus  is  a  discretionary  writ  and  will  be  allowed  only 
in  furtherance  of  justice  upon  a  proper  case  presented.    It  will 
not  be  allowed  where  the  relator  has  instigated,  authorized,  ap- 
proved of  or  brought  about  the  very  state  of  things  which  pre- 
vents any  further  payment  to  the  stenographer,  and  it  would 
not  be  justice  to  the  state  or  to  the  treasurer  to  permit  more 
money  to  be  drawn  from  the  treasury  than  was  appropriated 
by  the  legislature  for  the  purpose  intended.     (Merrill  on  Man- 
danms,  Sec.  68 ;  People  ex  rel.  Wood  v.  Board  of  Assessors, 
137  X.  Y.  201,  33  N.  E.  145.)    The  relator's  case  is  not  aided 
or  strengthened  by  the  fact  that  he,  acting  with  the  other  mem- 
bers of  the  state  board  of  examiners*  undertook  to  add  to  the 
appropriation  made  by  the  legislature  for  said  services,  the  sums 
of  $450  and  $50  as  above  stated.     Having  erroneously  advised 
the  overdraft  for  the  fiscal  year  1903,  this  error  cannot  be  cor- 
rected by  pleading  the  further  error  of  having  attempted  to  use 
funds,  to-wit,  $450  and  $50  which  the  legislature  appropriated 
for  entirely  different  purposes.     Money  can  be  paid  out  of  the 
treasury  only  upon  appropriations  made  by  law   (Article  V, 
Section  34,  Constitution). 
The  alternative  writ  is  quashed  and  the  proceeding  dismissed. 

Dismissed. 
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Mel  Chief  Justice  Brantly:  I  concur  in  the  result  I 
do  not  think  that  the  attorney  general  is  the  party  beneficially 
interested  in  the  sense  that  the  writ  may  issue  at  his  instance. 
Touching  Toughill's  relation  to  the  disposition  of  the  appropri- 
ation for  1904,  were  he  the  relator,  I  express  no  opinion. 


STATE  EX  REL.  BOSTON  &  MONTANA  CONSOLIDATED 
COPPER  &  SILVER  MINING  COMPANY,  Rela- 
tor, V.  DISTRICT  COURT  OF  THE  SECOND 
JUDICIAL  DISTRICT  et  al.. 
Respondents. 

(No.  2,042.) 
(Submitted  February  26,  1904.    Decided  April  12,  1904.) 

Mines — Action  Pending — Inspection  and  Svrvey — Expense — 
Payment  —  Constitution — Taking  Property  Witfwut  Com- 
pensation— Inspection  of  Boohs  and  Papers — Order — Modi- 
fication. 

1.  Where  an  action  was  brought  to  have  defendant  declared  a  trustee  for  the 
benefit  of  plaintiff  of  an  interest  in  mining  property,  and,  after  an  applica- 
tion for  inspection  had  been  filed,  plaintiff  amended  his  complaint,  without 
changing  the  theory  of  the  cause  of  action  or  the  issues,  except  that  the 
particulars  of  the  negotiations  and  the  resulting  agreements  by  which 
plaintiff  acquired  rights  in  the  property  were  in  some  respects  different 
from  those  stated  in  the  original  complaint,  the  amendment  did  not  neces- 
sitate that  the  proceeding  for  inspection  should  be  begun  de  novo. 

2.  Where  defendant  appeared  and  resisted  a  motion  for  an  inspection  on  its 
merits,  without  objecting  that  the  required  formalities  of  demand  and 
notice  had  not  been  fully  complied  with,  and  it  appeared  that  the  action  In 
which  the  eyldence  sought  was  to  be  used  was  then  pending,  and  that  such 
evidence  was  not  in  plaintiff*s  possession,  but  was  under  defendant's  con- 
trol, and  related  to  the  merits  'of  the  action,  defendant  could  not  object 
that  the  order  for  such  inspection  was  prematurely,  made. 

8.  Where,  in  an  action  to  have  defendant  declared  a  constructive  trustee  of 
an  interest  In  mining  property,  plaintiff  applied  for  an  inspection  of  certain 
books  and  papers,  together  with  defendant's  workings  of  the  mine,  and 
defendant  appeared  at  the  hearing  and  filed  a  counter  affidavit  wlilch  con- 
troverted none  of  the  statements  contained  in  plalntilTs  affidavit  as  to  the 
existence  of  the  letters  and  other  documents,  defendant's  possession  thereof. 
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or  that  they  related  to  the  merits  of  the  action,  but  only  denied  that  de- 
fendant was  in  possession  of  such  records,  etc.,  "within  the  state  of  Mon- 
tana," it  was  no  objection  that  the  affidavits  on  which  plaintiff's  application 
was  based  were  on  information  igid  belief. 

4.  Where,  on  an  application  for  inspection  of  books  and  papers,  it  appeared 
tliat  the  evidence  sought  was  desired  for  use  in  a  pending  action,  and  that 
it  was  in  defendant's  possession,  and  related  to  the  merits  of  the  action 
stated  by  plaintiff,  it  was  not  a  prerequisite  to  the  granting  of  such  appli- 
cation that  plaintiff  should  also  show  that  the  evidence  could  not  be  ob- 
tained from  other  sources. 

5.  Under  Code  of  Civil  Procedure,  Section  1810,  declaring  that  an  inspection 
of  evidence  shall  be  had  within  a  specified  time,  an  order  granting  an  in- 
spection is  defective,  where  it  fails  to  fix  the  time  at  which  the  inspection 
shall  begin  and  when  It  sliall  be  completed. 

ft.  Where  an  order  directed  defendant  to  permit  plaintiff  to  inspect  original  let- 
ters in  defendant's  possession,  a  further  provision  that  plaintiff  should  also 
be  entitled  to  examine  "letterpress  copies  of  such  letters"  was  erroneous. 

7.  Where,  in  an  action  to  have  defendant  declared  a  constructive  trustee  of  a 
certain  interest  in  mining  property,  plaintiff  claimed  that  he  had  been  de- 
prived of  the  same  by  reason  of  a  fraudulent  conspiracy  by  defendant  and 
certain  others,  by  means  of  which  defendant  acquired  title  to  the  property, 
an  order  for  inspection  of  defendant's  books  and  papers  with  reference  to 
such  property  should  have  been  limited  to  such  of  the  correspondence  be- 
tween defendant's  executive  officers  and  its  agents  through  whom  the  pur- 
cliase  of  the  property  was  made  as  related  to  the  acquisition  of  the  title 
to  such  property. 

8.  An  order  granting  inspection  of  the  underground  workings  of  a  mining 
claim  should  determine  and  fix  the  means  of  access,  and  strictly  limit  the 
examination  to  the  workings  of  which  it  is  necessary  for  plaintiff  to  have 
knowledge  in  order  to  make  surveys  and  maps  to  elucidate  the  issues  In 
controversy. 

9.  Under  Code  of  Civil  Procedure,  Section  1317,  requiring  plaintiff  to  pay  the 
cost  of  an  inspection  of  the  underground  workings  of  mining  property  In 
controversy,  an  order  granting  such  an  inspection,  and  arbitrarily  fixing 
the  amount  to  l>e  paid  by  plaintiff  to  defendant  for  lowering  and  hoisting 
plalntiflTs  agents  engaged  in  such  inspection  at  a  certain  sum,  without  hear- 
ing any  evidence  as  to  the  actual  cost,  was  erroneous. 

10.  Under  Code  of  Civil  Procedure,  Sec.  1317,  requiring  the  applicant  for  an 
inspection  of  mining  property  to  pay  all  the  expenses  of  examination,  etc., 
an  order  requiring  defendant  to  use  its  appliances  to  lower  and  raise  plain- 
tilTs  agents  in  making  such  inspection,  and  providing  the  amount  to  be 
paid  therefor,  was  not  objectionable  as  taking  or  damsglng  defendant's 
property  without  Just  compensation. 

Application  for  a  writ  of  supervisory  control  by  the  state, 
on  the  relation  of  the  Boston  &  Montana  Consolidated  Copper 
&  Silver  Mining  Company,  against  the  district  court  of  the 
Second  judicial  district  for  the  county  of  Silver  Bow,  and  the 
Honorable  William  Clancy,  judge  of  the  Second  department 
thereof.    Writ  granted. 

Statement  of  the  Case. 

Application  for  writ  of  supervisory  control.  The  action  out 
of  which  this  proceeding  arose  was  commenced  in  Xovember, 
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^aps,  stope  sheet.    ^^^^^^^^  .y  the  .^-^g^^ee  rela- 

and  bond  executed    «  th    P^  ^^^^^^  -"^"^^teJion  and  co»- 
Company,  all  of  ^hicb,  and  ^vere  m  possess  ^^ 

i.g  to  the  xnents  o^U.e  ^^  ^.^^  «f -wa^ds  -n^  ^^   ^ 
trol  of  tbe  defendant     1       ^^      ^sdiction      (^^         ^^,^  Tl 
this  court  because  m  exc  ^^  ^^^^t^  37  .u  .^ 

cC-  M.  C.  C.  &  S.  M.  Co.  V   i^^  ^^^p^^  of  the  a 

^af  002,  04  A..  ^^^^^  '  ^T^SvfdeTth^- 
to  obtain  a  decree  dfcl*""?  i^tiff,  to  an  r^nd.^  ^.^^^^ 

title,  for  the  ^f  ^J^^l^Je^^  lode  claim,  ^%^  eom- 
f oiirths  interest  m  the  ^.o  ^^^    ^  ^^^  the  or  g 

Bow  county.    The  ^^^^^f^'^.s  held  a  lease  «"^  ^^^  Jof 
.laint  was  that  the  pUmt  «  m  1^.^.^^  Company, J^^  -    ,^, 
he  claim  from  the  Co"'""^^     l^^d  a  right  to  extract 
.,    .nder  the  terms  oi^'^f^^^^^  ,y  paying  e-^-^^.^  the 
he  claim  for  the  period  of  «°^ J         .^  ^^  any  time  ^Mt»l 

^.ereon,  with  an  of -J^jTot^^at  the  claim  --jJ^J^.o 
ear  upon  payment  of  *^^.^^7"  '  ^^^f  ourth  interest  there 
«l.xe;That  he  sold  an  undivided  on^  .^^^^^^  ,,  parO.^^ 

^«  ^Uen ;  and  that  thereaf ter Jie  h«d^  ^  ,ly  in;d^«^*^ 

t^   rernaining  interest  to  the  defendant  .^^^  ^^  ^^,  ^ 

,„3ideration  by  the  fraud  «-f  ^H %l«ding  bis  co-ten«^t 
xxd«nt  and  others  acting  m  f^^^l\^^  3,,ccessor  in  r^ier^st 
Ilex.,  ^vhereby  the  defendant  became  t  ^^^^^.^^g  of  ores 

t.he  Comanche  Mining  Company       A  ^^^^  ^ 

:*.racted  by   the  f^-^^^^^ae  ..other  appU-tion  to  ^e 
r   ^vas  annulled,  plaintiff  inade  a  ^sed  by  this 

-iet  court  in  conformity  mtb  the  v^«^      J    ^„  Harch  7 
^        This  .Vas  filed,  after  notice  to  de*ena       l^^^^^^^  14, 
,:      ror  _so™e  reason  i-vas  not  heard    ^^^  ^^ 


^O^:     For  son^e  reason  it^^vas  -^  ^^'^^^^  an  application 
,  O  £S  -       In  the  meantime  tbe  Pl«-txffhad  h  ^.  ^^^.^^  ^as 

r      leave  to  amend  his  complaint.     While  in 
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pending^  and  on  September  19tb,  he  filed  a  second  motion  for 
inspection,  supported  by  affidavit,  which,  besides  iterating  the 
facts  alleged  in  support  of  the  pending  application  for  inspec- 
tion, alleged  facts  tending  to  show  a  necessity  for  an  inspection 
of  other  documents,  etc.,  mentioned  in  the  proposed  amended 
pleading,  and  also  of  the  underground  workings  of  the  Co- 
manche claim.  This  motion  asked  for  an  order  permitting  an 
inspection  of  the  workings*  A  copy  of  the  proposed  amended 
pleading  was  attached  to  the  motion.  On  September  19th  the 
amended  complaint  was  ordered  filed,  and  it  was  filed  on  Sep- 
tember 26th.  Issues  were  made  up  by  an  answer  of  defendant 
filed  October  17th,  and  by  reply  thereto  by  the  plaintiff,  filed 
on  November  17th.  The  ground  for  relief  stated  in  the  amended 
complaint  is  that  the  plaintiff  in  the  year  1893  held  a  lease  and 
bond  for  one  year  upon  the  east  500  feet  of  the  Comanche 
claim;  that  under  the  terms  of  another  agreement,  which  was 
a  part  of  the  same  transaction,  he  was  given  an  option  to  pur- 
chase all  the  stock  of  the  Comanche  Company  within  the  year, 
upon  payment  of  $200,000;  that  the  instrument  embodying 
the  latter  agreement,  to  which  all  the  stockholders  of  the  Com- 
anche Company  w^ere  parties,  was  deposited  with  the  stock  in 
bank,  to  be  delivered  to  the  plaintiff  upon  the  payment  of  $200,- 
000  as  therein  provided ;  that  thereafter  he  had  other  negotia- 
tions with  the  company  and  the  stockholders,  and  as  a  result  it 
was  agreed  that  he  should  have  a  lease  of  the  whole  claim  for  a 
year  from  April  1,  1893,  and  an  option  to  buy  it  for  $200,000 
at  any  time  prior  to  October  1,  1893 ;  that,  upon  the  execution 
of  the  lease  and  option  upon  the  stock  of  the  company,  he  en- 
tered into  possession  of  the  leased  portion  of  the  claim,  and  con- 
tinued in  the  development  thereof  imtil  May  24,  1893,  when 
he  assigned  an  undivided  one-fourth  interest  in  his  lease  and 
option  to  one  Allen ;  that  thereafter  the  plaintiff  and  Allen  en- 
gaged in  developing  the  claim  as  co-tenants ;  that  prior  to  Oc- 
tober 1,  1893,  he  was  induced  to  part  with  the  remaining  undi- 
vided three-fourths  interest  in  these  agreements  to  Joseph  A. 
Coram  and  Charles  Palmer  for  a  grossly  inadequate  considera- 
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tion,  upon  false  and  fradulent  representations  by  them  and  said 
Allen  as  to  its  value ;  and  that,  by  means  of  this  fraud,  to  ac- 
complish which  the  defendant  and  Coram,  Palmer  and  Allen 
conspired  together,  the  defendant  became  the  successor  in  inter- 
est of  the  Comanche  Mining  Company.  It  is  further  alleged 
that  during  the  time  the  plaintiff  held  the  lease  and  bond  and 
the  other  agreement  referred  to,  and  was  engaged  in  developing 
the  property,  the  defendant  was  engaged,  though  without  plain- 
tiff's knowledge,  in  removing  ore  from  the  claim  by  means  of 
underground  workings  through  the  Dayton,  West  Colusa  and 
Mountain  View  claims,  properties  belonging  to  the  defendant 
and  adjacent  to  the  Comanche  claim,  and  that  since  it  obtained 
title  to  the  property  it  has  continued  to  extract  ore,  which  in 
the  aggregate  has  amounted  to  many  hundreds  of  thousands  of 
dollars  in  value. 

The  answer  denies  many  of  the  material  allegations  of  the 
complaint,  and  sets  forth  affirmative  defenses — among  others, 
laches  on  the  part  of  plaintiff,  and  the  statute  of  limitations. 

On  November  14th  the  court  heard  both  applications,  treat- 
ing them  as  one,  and,  after  having  them  under  advisement  until 
January  27,  1904,  granted  the  order  to  meet  the  requirements 
of  the  issues  made  up  by  the  amended  pleadings.  The  material 
portions  of  the  order  are  the  following: 

"Ordered  that,  within  five  days  after  the  service  upon  ihe 
defendant  of  this  order,  the  defendant  produce  at  its  office,  in 
the  city  of  Butte,  for  the  inspection  of  plaintiff,  and  that  it 
permit  the  plaintiff  to  have  an  inspection  of,  the  following  de- 
scribed documents,  books  and  papers,  to-wit:  (1)  All  letters 
written  by  any  of  the  executive  officers  of  the  defendant  com- 
pany, or  the  company,  at  Boston,  Massachusetts^  to  the  said 
defendant  company  or  to  its  superintendent  or  managing  officer 
at  Butte,  Montana,  or  to  Joseph  A.  Coram,  which  relate  to  the 
Comanche  mining  claim,  or  the  purchase  thereof  or  the  acqui- 
sition of  any  interest  therein  by  the  defendant  company,  written 
between  March  1,  1893,  and  August  30,  1893,  or  in  relation 
to  the  stock,  or  the  purchase  of  the  stock,  of  the  Comanche  Man- 
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ing  Company,  and  \mtten  between  April  1,  1893,  and  April  1, 
1894;  also  all  letterpress  copies  of  said  letters;  and  the  said 
defendant  is  hereby  required  to  produce  the  same  for  the  in- 
spection of  the  plaintiff,  whether  the  same  are  in  the  state  of 
Montana  or  outside  of  the  state  of  Montana.  (2)  All  letters 
written  by  the  defendant  company,  or  the  superintendent  or 
managing  officer  of  the  company,  at  Butte,  Montana,  or  by 
Joseph  A.  Coram,  to  the  said  defendant  or  any  of  its  officers  at 
Boston,  Massachusetts,  in  relation  to  the  Comanche  mining 
claim,  or  the  purchase  of  the  Comanche  mining  claim  or  the 
acquisition  of  any  interest  therein  by  the  defendant  company, 
and  written  between  the  1st  day  of  March,  1893,  and  the  30th 
day  of  August,  1893,  or  in  relation  to  the  stock  of  the  Com- 
anche Mining  Company,  or  the  purchase  of  said  stock,  and  writ^ 
ten  between  the  1st  day  of  April,  1893,  and  the  1st  day  of  April, 
1894,  and  also  all  letterpress  copies  of  the  same.  (3)  The  ac- 
count  kept  by  the  defendant  company  with  the  Comanche  mine, 
showing  the  receipts  and  disbursements  by  it  on  account  thereof. 
(4)  All  stock  transfer  books  of  the  Comanche  Mining  Company, 
so  far  as  the  same  show  the  transfer  of  any  stock  of  the  Com- 
anche Mining  Company  between  the  10th  day  of  August,  1893, 
and  the  1st  day  of  April,  1894.  (5)  The  lease  of  the  east  five 
hundred  feet  of  the  Comanche  mining  claim,  executed  by  the 
Comanche  Mining  Company  to  the  plaintiff  in  the  year  1893. 
(6)  That  certain  instrument  executed  by  the  plaintiff  bearing 
date  on  or  about  the  27th  day  of  March,  1893,  under  the 
terms  of  which  the  plaintiff  was  entitled  to  purchase  the  stock 
of  the  Comanche  Mining  Company  for  the  sum  of  $200,000  or 
thereabouts. 

"And  it  is  further  ordered  that  the  defendant  |>ermit  the 
plaintiff,  by  two  mining  engineers  and  three  assistants,  to  make 
an  inspection  and  survey  of  all  workings  in  the  Comanche  min- 
ing claim,  and  that,  for  the  purpose  of  making  such  inspection 
and  survey,  the  defendant  permit  any  two  mining  engineers  to 
be  named  by  the  plaintiff,  together  with  three  assistants,  to  have 
free  access  to  all  of  the  workings  in  the  said  Comanche  rain- 
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ing  claim  for  a  period  of  thirty  (30)  days,  and  to  permit  such 
engineers  and  their  assistants  to  pass  through  any  mining  claims 
owned  by  the  defendant  adjacent  to  the  said  Comanche  mining 
claim,  necessary  to  be  passed  through  in  order  to  reach  the  work- 
ings of  the  said  Comanche  mining  claim,  or  any  of  them. 

"And  it  is  further  ordered  that  the  defendant  at  all  reason- 
able times  during  the  said  period  lower  the  said  engineers,  with 
their  assistants,  and  hoist  them  to  the  surface,  in  order  that  they 
may  enter  the  said  workings  in  the  Comanche  mining  daim^ 
and  make  their  exit  to  the  surface  from  the  same,  through  such 
hoists  and  shafts  operated  by  the  defendant  on  the  said  Com- 
anche mining  claim,  or  on  any  claims  adjacent  thereto,  as  are 
usually  and  customarily  employed  by  the  defendant  in  lower- 
ing its  men  to  the  workings  in  the  said  Comanche  mining  claim, 
and  in  hoisting  them  to  the  surface  on  their  making  their  exit 
from  the  8ame,^and  that  the  plaintiff  pay  the  cost  of  such  lower- 
ing and  hoisting,  which  the  court  finds  to  be  ^." 

Mr.  A.  J.  Shores,  Mr.  C.  F.  Kelley,  and  Messrs.  Forhis  & 
Evans,  for  Eelator. 

Mr.  T.  J.  Walsh,  for  Respondents. 

MB.  CHIEF  JUSTICE  BBANTLY,  after  stating  the  case, 
delivered  the  opinion  of  the  court. 

1.  It  is  argued  by  counsel  for  the  relator  that  the  order  is 
void  for  the  reason  that  it  was  premature,  in  that  it  was  made 
with  reference  to  issues  not  involved  in  the  cause  until  after  the 
application  for  it  was  filed.  Under  this  condition  of  the  case, 
they  say  the  proceeding  should  have  been  begun  de  novo;  in 
other  words,  that,  the  pleadings  having  been  amended  and  the 
issues  changed  pending  the  application,  the  court  was  without 
authority  to  act  upon  it.  Their  argument  proceeds  upon  the 
assumption  that,  after  the  amended  complaint  was  filed,  the 
pleadings  presented  a  case  entirely  different  f  ropi  that  presented 
by  the  original  pleadings,  and  hence  that  the  order  was  the  re- 
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salt  of  an  application  made  Avhen  no  action  was  in  fact  pending, 
within  the  rule  laid  down  in  State  ex  rel.  B.  &  M.  C,  C,  &  8. 
M.  Co.  V.  District  Court,  27  Mont.  442,  71  Pac.  602,  94  Am. 
St  Rep.  831,  and  St€Ue  ex  rel,  Mendenhall  v.  District  Court, 
29  Mont  363,  74  Pac.  1078.  This  contention  cannot  be  susr 
tained.  The  purpose  of  the  action  is  to  have  defendant  de- 
clared a  trustee,  for  the  benefit  of  the  plaintiff,  of  an  interest 
in  the  Comanche  claim,  lender  the  allegations  in  the  original 
complaint,  the  right  to  recover  depended  upon  the  plaintiff's 
ability  to  establish  a  fraudulent  conspiracy  by  the  defendant 
with  Coram,  Palmer  and  Allen,  by  means  of  which  he  was  in- 
duced to  part  with  his  interest  for  an  inadequate  consideration. 
This  is  also  the  theory  of  the  amended  complaint.  The  interest 
involved  is  the  same,  the  wronsr  coin])lained  of  is  the  same,  and 
the  evidence  necessary  to  detennine  the  rights  of  the  parties 
will  be  the  same,  except  that  the  particulars  of  the  negotiations 
and  the  resulting  agreements  by  which  the  plaintiff  acquired 
rights  in  the  property  are  in  some  respects  different  from  those 
stated  in  the  original  complaint,  and,  so  far  as  they  are  different, 
demand  other  evidence  to  establish  them.  On  the  main  issue, 
however — that  of  fraud — ^the  evidence  required  will  be  the 
same. 

The  defendant  appeared  and  resisted  the  motion  for  the  order 
upon  its  merits.  Xo  objection  was  then  made  that  the  required 
formalities  of  demand  and  notice  had  not  been  fully  complied 
with.  The  action  was  pending ;  not  only  that,  but  all  the  issues 
had  been  fully  made  up.  It  is  apparent  from  the  affidavits  on 
file  what  issues  were  tendered  by  the  amended  complaint,  and 
what  evidence  relating  to  the  cause  of  action  stated  therein  was 
desired.  It  appears  from  them,  also,  that  the  evidence  sought 
\^as  not  in  the  possession  of  the  plaintiff,  but  in  the  control  of 
the  defendants,  and  that  in  fact  it  relates  to  the  merits  of  the 
action.  It  further  appears  that  at  the  time  the  alleged  fraudu- 
lent conspiracy  was  formed  and  carried  out,  and  plaintiff  was 
induced  to  part  with  his  interest,  the  defendant  was  engaged 
in  removing  ore  from  the  claim,  and  that,  in  order  to  determine 
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this  fact,  as  well  as  the  amount  and  value  of  it,  an  inspection 
of  the  underground  workings  in  the  claim  was  necessary. 

So  far  as  concerns  the  accounting,  the  granting  of  this  por- 
tion of  the  order  might  well  have  been  deferred  until  a  deter- 
mination of  the  main  issue  in  the  case,  for  the  right  to  an  ac- 
counting will,  in  any  event,  depend  upon  plaintiff's  right  to 
recover.  Yet  the  fact  that  the  defendant  had  removed  and  was 
engaged  in  removing  ore  at  the  time  when  the  alleged  fraud 
was  perpetrated  also  relates  to  the  main  issue  in  the  case,  and 
will  perhaps  be  competent,  as  supplying,  in  part,  at  least,  proof 
of  the  motive  underlying  the  alleged  conspiracy. 

The  statute  under  which  the  application  was  made  for  the 
inspection  of  the  writings  (Code  of  Civil  Procedure,  Sec.  1810) 
provides  that  the  court  in  which  the  action  is  pending,  or  the 
judge  thereof,  may,  upon  notice,  order  either  party  to  give  the 
other,  Avithin  a  specified  time,  an  inspection,  etc.  Inasmuch 
as  the  defendant  appeared  and  resisted  the  application  upon  its 
merits,  without  objection  that  the  proper  notice  had  not  been 
given,  it  is  not  now  in  position  to  make  the  objection  that  the 
order  was  prematurely  made.  If  it  be  conceded  that  the  notice 
given  prior  to  the  actual  filing  of  the  amended  pleading  was  in- 
sufficient to  warrant  the  court's  proceeding  to  make  the  order, 
under  the  circumstances  detailed,  the  defendant  must  be  held 
to  have  waived  this  informalitv.  The  validitv  of  the  order  must 
therefore  be  determined  by  an  examination  of  the  merits  of  the 
showing  made  at  the  time  it  was  granted,  and  in  view  of  the 
issues  then  presented. 

2.  It  is  said  that  the  order  is  void  because  the  statements 
contained  in  the  affidavits  in  support  of  the  motion  and  in  the 
amended  complaint  are  made  upon  information  and  belief. 
Under  the  statute,  in  order  to  warrant  compulsory  inspection 
of  papers,  it  must  appear  (1)  that  an  action  is  pending,  and 
that  the  mover  is  a  party;  (2)  that  the  evidence  sought  is  in 
the  possession  or  control  of  the  adverse  party;  and  (3)  that  it 
relates  to  the  merits  of  the  action,  if  the  mover  is  the  plaintiff, 
or  to  the  defense,  if  the  mover  is  the  defendant.     The  evident 
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purpose  of  it  is  to  enable  the  party  applying  to  the  court  to 
obtain  evidence  relating  to,  or  necessary  to  support  his  side  of, 
the  controversy,  and  not  a  disclosure  of  the  evidence  upon  which 
his  adversary  relies. 

The  showing  made  by  the  moving  papers  in  this  case  is  upon 
information  and  belief  of  the  plaintiff,  both  as  to  the  existence 
of  the  letters  and  copies,  and  as  to  the  possession  of  them  and 
the  other  documents  referred  to  in  the  motion.     So,  also,  as  to 
the  removal  of  ore.    The  facts  upon  which  the  plaintiff's  infor- 
mation  and  belief  are  based  are  not  stated.    The  defendant,  by 
its  agent,  appeared  at  the  hearing,  however,  and  filed  a  counter 
affidavit.     This  controverts  none  of  the  statements  contained  in 
fhe  plaintiff's  affidavits,  except  that  it  states  that  the  defendant 
has  not  in  its  possession  within  the  state  of  Montana  any  of  the 
records,  letters,  books  or  documents  in  question,  and  that  such 
agent  verily  believes  that  none  of  them  can  be  found.     It  fur- 
ther denies  positively  that  the  stope  books,  stope  sheets  and 
maps  are  in  existence  anywhere.     The  affidavit  therefore  vir- 
tually admits  that,  while  the  records,  letters,  books  and  docu- 
ments are  not  in  the  possession  of  the  defendant  in  the  state  of 
Montana,  they  are  elsewhere.     Under  this  condition  of  affairs, 
the  district  court  was  justified  in  assuming  that  the  lease  and 
option,  and  the  letters,  letterpress  copies,  records  and  accounts 
of  the  Comanche  Company  are  in  the  possession  of  the  defend- 
ant, and  that  they  contain  evidence  relating  to  the  merits  of 
the  action.     The  court  was  also  justified  in  drawing  the  infer- 
ence that,  at  the  time  the  plaintiff  parted  with  his  interest  in 
the  property,  the  defendant  was  engaged  in  removing  ore  from 
it.    That  the  court  acted  upon  this  inference  is  clear  from  the 
fact  that  the  order  does  not  include  an  inspection  of  the  stope 
sheets,  maps,  etc.,  which  were  embraced  in  the  specific  denial. 
In  view  of  the  silence  of  the  defendant,  under  the  circum- 
stances, it  was  properly  held  to  have  admitted  the  allegations 
of  the  plaintiff  in  support  of  his  motion,  though  made  upon  in- 
formation and  belief.     (Justice  v.  National  Bank,  83  X.  C. 
^]  McDonald  v.  Carson,  95  X.  C.  377;  Bnndscliu  v.  Simon,  23 
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Civ.  Proc  R.  80,  23  X.  Y.  Supp.  715 ;  National  Oleo  Meter 
Co.  V.  Jackson,  54  N.  Y.  Super.  Ct.  444.) 

It  thus  appears  that  the  evidence  sought  is  desired  for  use  in 
a  pending  action,  that  it  is  in  the  possession  o£  the  defendant, 
and  that  it  relates  to  the  merits  of  the  cause  of  action  stated  by 
the  plaintiff.  This  brings  the  application  within  the  rule  laid 
down  in  State  ex  rel.  Mendenhall  v.  District  Court,  and  State 
ex  rel.  B.  &  M,  C.  C.  &  S.  M.  Co.  v.  District  Court,  supra. 

It  is  not  indispensably  necessary  that  the  moving  party  show 
that  the  evidence  sought  may  not  be  obtained  from  other  sources 
— as,  for  instance,  from  an  examination  of  witnesses.  Allega- 
tion and  proof  of  this  fact  were  not  required  to  sustain  a  bill 
of  discovery  under  the  old  equity  practice  (Marsh  v.  Davidson, 
9  Paige,  580 ;  Arnold  v.  Pawtuxett  Valley  Water  Co.,  18  R.  I. 
189,  26  Atl.  55,  19  L  R.  A.  602)  ;  nor  does  the  statute  require 
it  We  are  not  disposed  to  adopt'  a  more  stringent  rule  under 
the  statute.  If  it  appears  that  the  evidence  relates  to  the  cause 
of  action  or  defense  and  is  in  jwssession  of  the  adverse  party, 
this  is  sufficient  to  support  the  application,  the  purx)ose  of  the 
statute  being  to  avoid  the  cumbersome  and  expensive  process 
by  the  old  bill  of  discovery.  If  it  is  apparent  that  the  evidence 
may  Ik?  readily  obtained  from  other  sources,  and  that  the  order 
is  not  sought  in  good  faith,  the  court  sliould  deny  the  applica- 
tion. 

3.  The  order  i$  too  broad  in  some  respects,  and  defective  in 
otliers.  But  we  think  we  may  direct  the  district  court  to  amend 
and  correct  it  in  these  particulars  without  requiring  the  appli- 
cation to  be  made  de  novo.  The  statute  clearly  requires  that 
the  court  shall  not  only  fix  the  time  at  which  the  inspection 
shall  begin,  but  also  the  time  within  which  it  shall  be  com- 
pleted. For  its  words  are  "within  a  specified  time,"  indicating 
that  the  inspection  must  not  be  extended  over  a  longer  time  than 
may  be  reasonably  necessary  under  the  facts  of  the  particular 
case,  to  be  fixed  by  the  court,  and  not  left  to  the  discretion  of 
the  moving  party.  {State  ex  rel  B.  cf-  M.  C.  C.  £  S.  M.  Co.  v. 
District  court,  supra.)     In  that  case  it  was  held  that  the  order 
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was  void  because  no  limitation  was  fixed.  That  decision  was 
upon  certiorari,  however,  and  this  court  may  not  under  that 
writ  undertake  to  control  further  proceedings  in  the  district 
court,  or  direct  what  order  shall  be  entered.  4  Ency.  Pleading 
&  Practice,  302.  In  this  proceeding  the  court  is  not  restricted 
to  the  narrow  rules  r^ulating  its  powers  under  that  writ,  and 
may  direct  the  inferior  court  as  to  its  further  action  upon  tho 
appKcation;  even  requiring,  if  necessary,  the  hearing  of  other 
evidence,  in  order  that  it  may  grant  the  proper  relief  uix)n  the 
particular  application.  {State  ex  rel.  Parrot  S.  <£•  C.  Co.  v. 
District  Court,  28  Mont.  528,  73  Pac.  230.) 

It  will  be  noted  that  the  order  inclufles  not  only  the  original 
letters  in  possession  of  the  defendant,  but  also  letterpress  copies 
of  them.  It  is  not  necessarj'  that  the  inspection  should  extend 
to  the  letterpress  copies.  In  no  event  should  it  extend  further 
than  the  necessities  of  the  case  require. 

The  order  is  also  too  broad  in  that  it  extends  the  inspection 
to  all  letters  "which  relate  to  the  Comanche  claim  or  the  pur- 
chase thereof  or  the  acquisition  of  any  interest  therein/'  and 
also  "in  relation  to  the  stock  of  the  Comanche  Mining  Company 
or  the  purchase  of  said  stock."  The  fact  that  the  application 
demands  inspection  of  documents  and  letters  which  are  appar- 
ently not  pertinent  to  the  issues  involved  does  not  prevent  the 
granting  of  an  order  as  to  those  matters  which  are  jjertinent, 
but  the  order  should  not  include  anything  else.  So  far  as  it 
does,  it  permits  the  moving  party  to  make  a  fishing  examination 
of  the  private  papers  of  his  adversary,  and  thus  to  violate  his 
constitutional  guaranty  of  security  from  "unreasonable  search 
and  seizure."  In  this  respect,  also,  the  order  is  an  unnecessary 
invasion  of  defendant's  rights.  The  inspection  should  have  been 
limited  strictly  to  such  of  the  correspondence  only  between  the 
executive  officers  of  the  defendant  and  its  agents  through  wliom 
the  purchase  was  made  as  relates  to  the  acquisition  of  title. 
Other  letters  relating  to  the  claim  itself  or  the  stock  of  the  com- 
pany, touAing  matters  not  connected  with  the  acquisition  of 
title  to  them  bv  the  defendant,  cannot  in  anv  case  be  deemed 
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pertinent  to  the  plaintiff's  case,  and  it  was  clearly  beyond  the 
power  of  the  court  to  order  an  inspection  of  any  of  them. 

In  the  portion  of  the  order  gi'anting  an  inspection  of  the 
underground  workings  of  the  Comanche  claim,  the  court  ex- 
ceeded its  power  in  two  respects.  The  defendant  is  required  to 
permit  the  inspection  of  these  workings  "through  such  hoists 
and  shafts  operated  by  the  defendant  on  the  Comanche  claim, 
or  any  claims  adjacent  thereto  as  are  usually  and  customarily 
employed  by  the  defendant  in  lowering  its  men  to  the  workings 
in  the  said  Comanache  claim,  and  in  hoisting  them  to  the  sur- 
face on  their  exits  from  the  same."  It  is  apparent  that  this  pro- 
vision of  the  order  leavesrit  to  the  choice  or  caprice  of  the  plain- 
tiff to  demand  of  the  defendant  access  to  the  workings  by  such 
openings  as  he  may  deem  convenient,  and  through  any  adjacent 
claim  of  the  defendant,  whereas  the  means  of  access  necessary 
should  have  been  determined  and  fixed  bv  the  order  itself, 
strictly  limiting  the  examination  to  the  workings  of  which  it 
is  necessary  for  the  plaintiff  to  have  knowledge,  and  to  make  sur- 
veys and  maps ;  thus  protecting  the  defendant  from  an  inspec- 
tion  of  workings  not  involved  in  the  controversy. 

Again,  the  court  fixed  the  cost  of  lowering  and  hoisting  the 
agents  of  the  plaintiff  while  engaged  in  the  inspection  of  the 
claim,  without  hearing  evidence.  This  was  entirely  arbitrary 
and  unwarranted,  to  the  same  extent  that  it  would  have  been 
error  to  require  the  defendant  to  lower  and  hoist  the  inspectors 
without  requiring  the  plaintiff  to  pay  the  costs  of  the  inspection. 
(Code  of  Civil  Procedure,  Sec.  1317 ;  Hiaic  ex  rel.  Parrot  S.  <& 
C.  Co.  V.  District  Court,  supra.)  The  relator  presses  upon  our 
attention  this  feature  of  the  order,  and  contends  that  the  re- 
quirement that  the  defendant  shall  lower  and  hoist  the  agents 
of  the  plaintiff  into  and  from  the  underground  workings  by 
means  of  its  own  appliances  is  in  contravention  of  Section  1 
of  the  fourteenth  amendment  of  the  Constitution  of  the  United 
States,  prohibiting  the  deprivation  of  property  without  due  pro- 
cess of  law,  and  also  of  the  provision  of  the  Constitution  of  the 
state  prohibiting  the  taking  or  damaging  of  private  property 
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without  just  compensation  first  made  to  the  o^\^le^  thereof. 
(Constitution,  Art  III,  Sec,  14.)  This  contention  "was  dis- 
posed of  ia  Staie  ex  rel.  Parrot  S,  £  C,  Co.  v.  District  Cowrt, 
3upra,  What  is  there  said  we  think  is  conclusive.  It  would  be 
idle  to  hold  that  the  district  court  may  make  these  orders  of 
inspection,  and  then,  by  giving  to  the  constitutional  provisions 
the  construction  contended  for  by  the  defendant,  say  that  it  is 
powerless  to  carry  them  into  effect.  The  power  to  make  such 
orders  implies  the  power  necessary  to  make  them  effective,  and 
the  mere  temporary,  though  enforced,  use  of  the  appliances  in 
possession  of  the  adverse  party,  without  which  access  to  the 
property  must  be  impossible,  is  not  in  violation  of  the  constitu- 
tional guaranty  referred  to. 

The  district  court  is  therefore  directed  (1)  to  amend  its  order 
by  fixing  a  time  not  only  at  which  the  inspection  of  papers  is 
to  begin,  but  the  length  of  time  during  which  it  is  to  continue ; 
(2)  to  exclude  therefrom  letterpress  copies  of  the  letters  re- 
ferred to,  as  well  also  all  lettei*s  not  relating  directly  to  the 
acquisition  by  defendant  of  the  Comanche  claim  and  the  stock 
of  the  Comanche  Mining  Company;  (3)  to  modify  the  order 
by  designating  the  particular  shaft  through  whidi  it  may  be 
necessary  for  the  plaintiff's  agents  to  go  in  order  to  inspect  the 
imderground  workings  of  the  Comanche  property,  and,  if  it 
appears  that  access  may  be  had  to  all  the  workings  througli  the 
Comanche  shaft,  to  limit  the  right  of  access  through  that  ex- 
clusively ;  and  (4)  to  ascertain  what  will  be  the  reasonable  cost 
of  the  use  of  the  appliances  at  the  time  for  the  making  of  the 
inspection,  and  require  payment  thereof  by  the  plaintiff.  In 
order  to  amend  and  modify  the  order  in  conformity  with  these 
directions,  the  court  is  directed  to  hear  such  further  testimony 
as  mav  be  necessary. 

Mr.  Justice  Holloway  :  I  agree  with  the  majority  of  the 
court  in  the  views  expressed  above,  except  as  to  the  fourth 
modification  enumerated.  This  feature  of  the  case  presents  the 
same  question  as  that  determined  in  paragraph  5  of  the  opinion 
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in  State  ex  rel  Pairot  S.  <&  C.  Co.  v.  Dist.  Court,  28  Mont 
628,  73  Pac.  230,  and  I  dissent  from  the  views  of  the  court 
expressed  as  to  this  modification,  for  the  reasons  stated  in  my 
dissenting  opinion  in  that  case,  found  at  page  547. 
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McMILLAX  ET  AL.,  Appet-lants,  r.  CITY  OF  BUTTE  et 
220  AL.,  Respondents. 

95 
—  (No.  1,843.) 

(Submitted  March  26,  1904.     Decided  April  12.  1904.) 

Municipal  Corporations  —  Taxation  —  Street  Improvements — 
Special  Assessments  Upon  Property  Specially  Benefited — 
Due  Process  of  Law. 

1.  Session  Laws  1897,  p.  219,  Section  30.  providing  that  when  a  street  Im< 
provement  is  made  the  city  council  shall  enact  by  ordinance  that  the  ex- 
pense shall  be  paid  by  the  entire  district  created  as  previously  provided, 
according  to  area,  is  not  unconstitutional  as  depriving  the  property  owner 
of  his  property  without  due  process  of  law,  in  that  such  provision  is  a  l^ls- 
latlve  declaration  that  all  property  in  the  proposed  district  is  benefited  by 
the  improvement,  and  to  the  same  extent. 

2.  In  the  absence  of  proof  that  the  burden  imposed  on  a  property  owner  by  a 
municipal  assessment  is  altogether  out  of  proportion  to  the  l>enefit  actually 
accruing  to  the  property,  he  cannot  assert  that  his  prox>erty  is  thereby 
taken  without  compensation. 

3.  Where  a  certain  lot  was  assessed  for  municipal  improvements  for  its  entire 
area,  the  fact  ^hat  only  half  of  such  lot  was  included  in  the  description  In 
the  resolution  creating  the  assessment  district  was  immaterial. 

4.  An  alleged  protest  to  street  paving,  filed  by  abutting  owners,  stating  the 
reasons  why  they  did  not  desire  the  paving  done  during  the  year  1898,  and 
stating  that  they  were  willing  to  have  the  street  paved  during  the  year- 
1900,  and  that  payment  therefor  should  be  required  in  three  annual  install- 
ments was  not  an  unqualified  protest  to  the  paving  required  by  Session 
Laws  of  1897,  p.  219,  Section  31. 

Appeal  from  District  Court,  Silver  Bow  County ;  E.  IV.  Har- 
ney, Judge. 

Action  bj  A.  A.  McMillan  and  others  against  the  city  of 
Butte  and  others.  From  a  j'udgment  in  favor  of  defendants, 
plaintiffs  appeal.     Affirmed. 

Statement  of  the  Case. 

On  March  1,  1899,  the  city  council  of  Butte  proposed  coun- 
cil resolution  No.  230,  creating  an  improvement  district  desig- 
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nated  "No.  2"  for  the  purpose  of  paving  Wyoming  street  from 
Park  street  to  Broadway,  and  appointed  March  8,  1899,  at  8 
o'clock  p.  m,,  ae  the  time  vhen  the  council  would  hear  objectiona 
to  the  final  adoption  of  such  resolution.  Due  publication  of 
this  resolution  was  made  according  to  law.  The  properly  em- 
braced in  this  proposed  district  which  would  be  liable  for  as- 
Msament  consists  of  lot  1>  owned  by  Geoffrey  Lavell,  lot  10, 
ovued  by  Miles  IFinlen,  lot  11,  owned  by  these  plaintiffs,  and 
lot  33,  owned  by  Pat  Tallent,  as  shown  by  the  attached  map. 
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In  the  description  given  of  this  property  in  resolution  No. 
230  lot  10  above  is  described  as  starting  from  the  northwest 
comer,  thence  east  30  feet,  thence  south  132  feet  to  the  south- 
west comer,  thence  west,  etc.  Prior  to  the  meeting  of  the  city 
council  on  March  8th,  these  plaintiffs,  with  Tallent  and  Lavell, 
owning  together  more  than  one-half  of  the  area  of  the  property 
which  would  be  liable  for  assessment  to  pay  for  such  improve- 
ment, filed  with  the  city  clerk  the  following  writing,  designated 
"Exhibit  B" : 

"Butte,  Montana,  March  7th,  1899. 
"To  the  Honorable  Mayor  and  Council  of  the  City  of  Butte, 
Montana — Gentlemen :  We,  your  petitioners,  respectfully  pro- 
test against  the  paving  of  Wyoming  street  from  Park  street  to 
Broadway  street,  and  set  forth  the  following  reasons:  That 
we  have  paid  a  considerable  amount  of  money  for  paving  done 
during  the  year  1898,  and  that  our  rents  from  the  abutting 
property  on  said  street  is  not  large  enough  to  meet  any  special 
tax  for  the  year  1899.  We  therefore  ask  that  the  said  street 
above  named  be  not  paved  during  this  year.  We  set  forth,  how- 
ever, that  we  are  willing  that  the  said  street  be  paved  during  the 
year  1900,  and  that  payments  for  the  said  paving  be  made  in 
three  annual  payments. 

"Very  respectfully  yours, 

"Eepresenting  128  feet — A.  A.  McMillan, 

"David  J.  Charles. 
"Representing  121  feet — ^Patrick  Tallent^ 
"Representing  132  feet — G.  Lavell, 

"Total  381  feet— By  J.  P.  Collins, 

"Agent" 
Notwithstanding  this  writing,  the  council  finally  adopted  this 
resolution,  and  on  June  9,  1899,  passed  an  ordinance  to  carry 
such  resolution  into  effect  and  to  make  the  improvement  here- 
tofore mentioned.  On  Januarv  17,  1900,  the  council,  bv  reso- 
lution  No.  289,  levied  and  assessed  a  tax  upon  the  property  in 
such  district  to  pay  for  the  improvement  made,  and  due  notice 
of  such  resolution  was  published  as  required  by  law.     In  this 
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notice,  February  7,  1900,  at  7 :30  p.  m.,  was  designated  as  the 
time  at  which  objections  to  the  final  adoption  of  this  resolution 
would  be  heard.  This  resolution  was  adopted,  and,  these  plain- 
tiffs having  failed  to  pay  the  first  installment  of  the  tax  so 
levied,  defendants  undertook  to  enforce  collection  of  the  same, 
when  this  action  was  commenced  to  restrain  the  city  and  the 
city  treasurer  from  proceeding  further.  An  order  to  show  cause 
why  an  injunction  pending  the  litigation  should  not  be  granted 
was  issued. 

Defendants  answered,  admitting  many  of  the  allegations  of 
the  complaint,  denying  some,  and  pleading  affirmative  matter, 
which  was  denied  in  a  reply.  Upon  the  hearing  oral  testimony 
and  documentary  evidence  were  received,  and  at  the  conclusion 
the  court  denied  the  application  for  an  injunction,  and  from 
this  order  the  plaintiffs  appealed. 

Messrs.  McBride  £  McBridCj  for  Appellants. 

The  law  under  which  the  city  of  Butte  purports  to  act  in  its 
attempt  to  levy  an  assessment  against  the  property  of  plaintiffs 
is  unconstitutional  in  that  it  results  in  depriving  the  plaintiffs 
of  their  property  without  due  process  of  law.  (Constitution 
of  U.  S.,  Art  V  of  the  Amendments ;  Constitution  of  Montana, 
Art  III,  Sec.  27 ;  Dillon  on  Mun.  Corp.  Vol.  2,  p.  75  a;  Cooley 
on  Taxation,  p.  606 ;  Hare  on  Constitutional  Law,  Vol.  1,  p. 
310,  312,  314,  315 ;  StitaH  v.  Palmer,  74  N.  Y.  183 ;  Kirby  v. 
Shaw,  19  Pa,  258 ;  Shenley  v.  Com,,  6  Pa.  29 ;  Washington 
Ave.  Case,  69  Pa.  360 ;  Ciiy  of  Paterson  v.  Society,  24  N.  J. 
385 ;  Tideater  Co.  v.  Coster,  3  C.  K  Green,  51 ;  In  re  Drainage 
of  Lands,  35  N.  J.  497 ;  St.  John  v.  E.  St  Louis,  50  111.  92 ;  Lee 
V.  Buggies,  52  111.  427;  Detroit  v.  Chapin,  (Mich.)  42  L.  R 
A  638 ;  Village  of  Norwood  v.  Baker,  19  Sup.  Ct  Eep.  193 ; 
French  v.  B.  A.  P.  Co.,  21  Sup.  Ct.  Rep.  625 ;  White  v.  City 
ofTacoma,  109  Fed,  33-34.) 

Mr.  Edwin  M.  Lamb,  and  Mr.  H.  A.  Bolinger,  for  Respond- 
ents. 


MR.  JUSTICE  HOLU)WAY,  after  stating  the  case,      e- 
livered  the  opiBion  of  the  court. 

^^A  f^T  out  consideratioo :    ^  *  >» 
Two  questions  only  are  presented  ioro  ^^^^^^  ^f 

Appellal  contend  that  the  ^^^^XVperty  ^^^.^^ 
Js  improvement  district  and  ^^^eimproreZnt  is  unconatx- 
be  assessed  to  ^ef-y  the  cost  of  the  xmp       ^^  ^^.^ 
tutional,  in  that  it  deprives  ^e  appe      ^^^^^^^  ^^^^  ^^^^  ^,,y 
without  due  process  of  law.     (2)  it  ^i^^ts  and  the 

had  no  authority  to  proceed  i^'^" J^  ^^^^il  their  Wt^n 
other  property  o^^•ners  had  presented  to  the  cou 
objections  in  Exhibit  B,  above^  ^^^^  .^  ^^^^, 

1.  The  statute  under  ^^^^f^^l^ffh  legislative  Assembly, 
-House  Bill  ISO.  204,  Laws  ofthe  ^f""^^^  212.)  Sec- 
approved  March  8  ISOT.MS^sion  I.^^^^^^  p^vide 
tions  30  to  36,  inclusive,  of  this  f^^J  districts,  desxg- 
for  the  creation  of  these  special  improveme  .^^ 

^:te  the  P-P«-Vnt!f'cXrn;  tLeTal     Section  30 
„rovement,  and  the  method  of  «^"«f  °/      ,    ^j^^  council  shall 
P;:vide.  that  when  such  ^^^l^^'^^^Zj^tCro^ernent  shall 
fnact  by  ordinance  that  the  ^^P^^/f  ;"'^,  Jof  land  ^vithin 
^  paid'by  the  entire  distri-;-^;^  ^^^  ^,,^,,  ^^^„. 
the    district  to  be  assessed  ^orjhe  V  ^  ^ 

^hich  ifs  area  bears  to  the  area  of  t^^^"  „nity  is  afforded 

of  streets,  alleys  and  public  places.  ^^  «PP  ^^.^^  to  the 

C    Sectioxis  31  and  35  for  ^-'^:^^^'^J^^Z\r.A\l^  to  oV 
adoption  of  the  resolution  creating  the  district,  ^^^^ 

,^t  to  th«  «^«P*^°°  "^  *^"  resolution  levying  the 
Ms  Act  is  a  legislative  declaration  that  all  ^^^^roV^^ 
^^^osed  district  is  benefited  by  the  -rj^-\"^e"led. 
fixerthe  measure  by  which  such  benefit  is  to  be  ascexta 

The  particular  objections  urged  against  it  are  that  ^^^^J^ 
arHtrao'  -le  the  proportion  of  the  tax  which  a  P^^^ticnlar  pi^ 
of  proi^rty  shall  bear,  and  that  it  affords  no  opportunity  to^ 
proC^  oiner  to  show  that  in  fact  his  property  is  not  benefited 
Xo  the  extent  of  the  tax  imposed,  and  the  following  rule  from  2 
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Dillon  on  Municipal  Corporations,  Sec.  761,  Subd.  3,  is  urged 
as  the  only  lawful  measure  by  which  these  assessments  can  be 
ascertained:  *'(3)  Special  benefits  to  the  property  assessed—- 
that  is,  benefits  received  by  it  in  addition  to  those  received  by 
the  community  at  large — is  the  true  and  only  just  foundation 
upon  which  local  assessments  can  rest;  and  to  the  extent  of 
special  benefits  it  is  everywhere  admitted  that  the  legislature 
may  authorize  local  taxes  or  assessments  to  be  made." 

Much  confusion  and  uncertainty  have  arisen  from  the  diverse 
views  expressed  by  different  courts  upon  these  statutes  provid- 
ing for  special  assessments  to  pay  for  improvements  made  by 
municipalities,  and,  no  matter  what  rule  has  been  adopted,  great 
difficulty  has  been  encountered  in  its  application.  Who  shall 
determine  what  property  is  actually  benefited,  and  the  extent 
of  that  benefit?  And  is  the  property  owner  entitled  to  a  ju- 
dicial determination  of  these  questions  ?  In  the  paragraph  suc- 
ceeding the  one  quoted  above,  Dillon,  in  his  work  on  Municipal 
Corporations,  says:  "(4)  When  not  i-estrained  by  the  consti- 
tution of  the  particular  state,  the  legislature  has  a  discretion, 
commensurate  with  the  broad  domain  of  legislative  power,  in 
making  provisions  for  ascertaining  what  property  is  specially 
benefited,  and  how  the  benefits  shall  be  apportioned." 

If,  then,  there  are  no  constitutional  restrictions  in  the  way 
(and  we  are  unable  to  find  any  in  the  constitution  of  this  state), 
and  nothing  in  the  nature  and  circumstances  of  the  particular 
case  to  make  an  assessment  upon  the  property  benefited  in  pro- 
portion to  its  superficial  area  work  a  manifest  injustice,  it  may 
now  be  regarded  as  settled  as  within  the  competency  of  the  leg- 
islature to  provide  that  the  assessment  shall  be  so  made  (Dillon 
on  Mun.  Corp.  Sec.  761,  Subd.  7 ;  Adams  v.  City  of  Shelby- 
ville,  154  Ind.  467,  57  K  E.  114,  49  L.  K.  A.  797,  77  Am.  St 
Rep.  484),  and  laws  imposing  this  tax  upon  the  property  leg- 
islatively determined  to  be  benefited,  as  in  the  Act  under  con- 
sideration, are  not  open  to  the  objection  that  they  deprive  the 
owner  of  his  property  without  due  process  of  law.  (2  Cooley 
on  Taxation,  1181.) 
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After  this  doctrine  had  been  announced  by  a  great  many 
courts,  some  doubt  was  created  by  the  decision  in  Norwood  v. 
Baker,  172  TJ.  S.  269,  19  Sup.  Ct  187,  43  L,  Ed.  443,  wherein 
expressions  are  found  which  apparently  greatly  limit  the  legis- 
lative power ;  but,  when  considered  with  reference  to  the  facts 
of  that  particular  case,  much  of  the  confusion  is  dispelled. 
However,  the  doctrine  announced  in  that  case  gave  rise  to  such 
uncertainty  that  numerous  other  cases  involving  practically 
the  same  questions  as  the  one  now  under  consideration  were  soon 
before  that  same  tribunal  for  determination,  and  these  led  to  an 
interpretation  of  that  decision  by  the  court  which  rendered  it, 
and  set  at  rest  all  controversy  upon  the  subject  In  French  v. 
Barber  Asphalt  Paving  Co.,  181  U.  S.  324,  21  S»up.  Ct  625, 
45  L.  Ed.  879,  the  court  reviews  at  length  its  former  decisions, 
including  the  decision  in  Norwood  v.  Baker,  above,  and  declares 
the  law  to  be  settled  as  now  determined  by  the  very  great  wdight 
of  authority,  viz. :  "  'Special  assessments  for  special  road  or 
street  improvements  very  often  are  oppressive.  But  that  the 
legislative  power  may  authorize  them,  and  may  direct  them  to 
be  made  in  proportion  to  the  frontage,  area  or  market  value  of 
the  adjoining  property,  at  its  discretion,  is,  under  the  decisions, 
no  longer  an  open  question'  "  [Mattingly  v.  District  of  CuLumr 
bia,  97  U.  S.  692] — and  quotes  with  approval  the  following 
statement  of  the  rule  from  Dillon  on  Municipal  Corporations: 
"Whether  the  expense  of  making  such  improvements  shall  be 
paid  out  of  the  general  treasury  or  be  assessed  upon  the  abut- 
ting or  other  property  specially  benefited,  and,  if  in  the  latter 
mode,  whether  the  assessment  shall  be  upon  all  property  found 
to  be  benefited  or  alone  upon  the  abutters  according  to  frontage 
or  according  to  the  area  of  their  lots,  is,  according  to  the  present 
weight  of  authority,  considered  to  be  a  question  of  legislative 
expediency."     (2  Dillon  on  Municipal  Corporations^  752.) 

This  decision  was  immediately  followed  by  Tonawonda  v. 
Lyon,  181  U.  S.  389,  21  Sup.  Ct.  609,  45  L.  Ed.  908;  Webster 
V.  Fargo,  181  TJ.  S.  394,  21  Sup.  Ct  623,  645,  45  L.  Ed.  912; 
Cass  Farm  Co.  v.  Detroit,  181  U.  S.  396,  21  Sup.  Ct.  644,  645, 
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45  L.  Ed.  914,  and  Detroit  v.  Parher,  181  TT.  S.  399,  21  Sup. 
Ct  624,  645,  45  Lw  Ed.  917 — ^in  every  one  of  which  the  decision 
in  French  v.  Barber  Asphalt  Paving  Co.  is  approved,  and  the 
doctrine  there  announced  reaffirmed.  The  same  court,  in  Mur- 
ray's Lessee  v.  Hoboken  Land  S  Improvement  Co,,  18  How. 
272,  15  L.  Ed.  372,  after  a  very  careful  consideration  of  the 
expression  "due  process  of  law,"  reached  the  conclusion  that 
that  expression,  as  used  in  the  Constitution  of  the  United 
States,  does  not  require  that  the  assertion  of  the  rights  of  the 
public  against  the  individual  or  the  imposition  of  burdens  upon 
his  property  for  the  public  use  shall  in  all  cases  be  done  by  re- 
sort to  courts  of  justice;  and  this  doctrine  was  reaffirmed  in 
Davidson  v.  New  Orleans,  96  U.  S.  97,  24  L.  Ed.  616.  We 
are  at  least  safe  in  saying  that  it  may  be  regarded  now  as  settled 
that,  in  the  absence  of  a  showing  that  the  burden  imposed  by 
such  assessments  is  altogether  out  of  proportion  to  the  benefit 
actually  accruing  to  the  property,  the  property  owner  cannot 
be  heard  to  assert  that  his  property  has  been  taken  from  him 
without  due  process  of  law.  (Elliott  on  Jloads  and  Streets, 
Sees.  558-559.) 

In  the  present  instance  there  is  no  allegation  or  proof  that  in 
the  proceedings  which  resulted  in  making  the  improvement 
complained  of  and  in  assessing  the  appellants' lot  for  a  portion  of 
the  cost  thereof  there  has  been  any  disregard  of  the  provisions 
of  the  statute,  or  any  city  ordinance,  or  that  appellants'  prop- 
erty has  been  charged  differently  from  that  of  the  other  lot 
owners ;  nor  is  it  alleged  in  the  complaint  that  the  portion  of 
the  cost  of  the  improvement  assessed  against  appellants'  lots  in 
point  of  fact  exceeded  the  benefits  especially  accruing  to  their 
property  by  reason  of  such  improvement  having  been  made. 

The  complaint  is  made  that  only  one-half  of  lot  10  was  in- 
cluded in  the  resolution  creating  the  district,  but  upon  the  hear- 
ing it  was  shown  that  as  a  matter  of  fact  that  lot  had  been  as- 
sessed for  its  entire  area,  and  that  the  assessments  then  due  had 
been  paid.  So  that,  even  assuming  that  a  mistake  was  made 
in  the  description  of  lot  10  above,  plaintiffs  are  not  in  a  position 
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to  complain,  since  they  were  not  assessed  for  any  greater 
amount  than  they  would  have  been  had  the  description  been 
properly  made. 

2.  Section  31,  above,  provides  that  the  city  council  by  reso- 
lution may  create  an  improvement  district;  that  due  notice  of 
such  shall  be  given  by  publication  of  the  resolution  itself,  which 
shall  also  designate  the  time  when  the  council  will  hear  objec- 
tions to  the  final  adoption  of  such  resolution.  Section  34  pro- 
vides for  a  resolution  levying  the  assessment  on  the  property 
liable  for  the  tax,  and  Section  35  provides  for  giving  notice  of 
this  resolution,  and  affords  an  opportunity  for  the  property 
owners  to  object  to  its  final  adoption.  It  is  contended  that  when 
the  owners  of  more  than  one-half  of  the  area  of  the  property 
liable  to  the  assessment  filed  with  the  city  council  the  writing 
Exhibit  B,  above,  the  council  was  thereupon  shorn  of  any  power 
to  proceed  further.  Section  31  of  the  Act  above,  among  other 
things,  provides :  "If  at  such  meeting,  objections  are  made  to 
the  making  of  such  improvement^  by  owners  or  agents  repre 
senting  more  than'on^half  in  area  of  all  the  property  which 
would  be  assessed  to  defray  the  cost  of  said  improvement,  the 
improvements  shall  not  be  made  at  that  time."  It  is  to  be  ob- 
served that  the  language  of  the  statute  is,  "if  at  such  meeting, 
objections  are  made  to  the  making  of  such  improvement^"  etc. 
The  writing  Exhibit  B  is  not  an  objection  of  that  character; 
on  the  contrary,  the  signers  particularly  say  that  they  are  will- 
ing that  the  contemplated  improvement  should  be  made  during 
the  year  1900.  At  most  this  writing  can  be  designated  properly 
only  as  a  petition  to  the  council  setting  forth  the  reasons  of  the 
petitioners  why  the  improvement  should  not  l>e  made  during 
1899,  or,  more  strictly  speaking,  why  the  tax  for  such  improve- 
ment should  not  be  exacted  during  1899.  It  is  worthy  of  note 
that  there  is  nothing  in  the  record  to  show  when  the  proposed 
improvement  was  to  be  made,  or  when  in  fact  it  actually  was 
made,  except  by  inference  it  may  be  said  to  appear  to  have  been 
done  prior  to  January  17,  1900.  There  is  no  allegation  in  the 
complaint  whatever  showing  when  the  improvement  was  made, 
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and  the  inference  above  only  appears  from  the  answer,  while 
it  does  affirmatively  appear  that  the  assessment  was  levied  in 
four  installments  due,  respectively,  November,  1900,  Novem- 
ber, 1901,  November,  1902,  and  November,  1903 ;  and,  while 
the  appellants  allege  in  their  complaint  that  they  objected  to 
the  adoption  of  the  resolution  levying  this  assessment,  this  is 
specifically  denied  in  the  answer,  and  at  the  hearing  no  testi- 
mony whatever  was  offered  by  appellants  in  support  of  their 
allegation.  So  that  upon  the  whole  it  cannot  be  said  that  the 
city  council  did  not  literally  take  these  property  owners  at  their 
word,  and  make  the  improvement  to  suit  their  convenience,  as 
expressed  in  Exhibit  B,  above.  Instead  of  Exhibit  B  being  an 
objection  within  the  meaning  of  Section  31,  above,  it  is  nothing 
more  than  a  petition  to  the  city  council,  which,  so  far  as  this 
record  shows,  was  actually  complied  with  by  the  council.  The 
objection  contemplated  by  Section  31  above  can  mean  nothing, 
less  than  an  unqualified  protest.  Anything  less  than  this  falls 
short  of  an  objection. 
We  find  no  error  in  the  record.     The  order  is  affirmed. 

Affirmed. 
Rehearing  denied  May  24,  1904. 
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GROGAX  ET  AL.,  Respondents,  v.  VALLEY  TRADING 

COMPANY,  Limited,  Appellant.  m    jf^ 

(No.  1,825.) 
(Submitted  March  21,  1904.     Decided  April  12,  1904. 

Mortgage — Deed  Absolute  on  Face — Release — Equity  Jwi^- 
diction — Limitations  —  Laches — Findings — Application  of 
Payment — Theory  of  Complaint — Appeal. 
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1:  Where  a  deed  absolute  on  its  face  Is  giyen  as  security  for  a  debt,  and  the 
grantee  gives  bond  for  a  reconveyance  on  payment  of  the  debt,  the  trans- 
action is  a  mortgage,  which  the  debtor  is  entitled,  on  payment  of  the  debt, 
to  have  released  by  reconveyance. 

2.  Where  a  deed  absolute  on  its  face  was  given  as  secnrity  for  a  debt,  in  an 
action  to  redeem  the  court  of  equity  will  determine  plaintiff's  right  of  pos- 
session, where  the  defendant  makes  no  claim  to  possession  except  under 
the  deed. 

3.  Under  the  express  provision  of  Code  of  Civil  Procedure  Section  558,  the 
objection  that  an  action  was  not  commenced  within  the  time  limited  by 
law  can  be  taken  only  by  answer. 

4.  Code  of  Civil  Procedure,  Section  518,  providing  that  an  action  "for  relief 
not  hereinbefore  provided  for"  must  be  commenced  within  five  years,  does 
not  apply  to  actions  concerning  real  estate. 

5.  Under  Civil  Code,  Section  3780,  providing  that  a  party  having  an  interest 
in  property  subject  to  a  lien  may  redeem  at  any  time  after  the  claim  is 
due  and  before  his  right  of  redemption  is  foreclosed,  where  no  proceedings 
were  ever  instituted  for  foreclosure  of  a  mortgage,  the  mortgagor,  in  bring- 
ing an  action  to  redeem  four  years  after  the  mortgagee  went  into  posses- 
sion, was  not  guilty  of  such  laches  as  to  deprive  him  of  the  right  to  relief. 

0.  Under  the  express  provision  of  Code  of  Civil  Procedure,  Section  1114,  no 
Judgment  can  be  reversed  on  appeal  for  want  of  a  finding  at  the  instance 
of  a  party  who  has  not  requested  the  findings,  nor  in  cases  of  defects  in  the 
findings,  unless  exceptions  have  been  made  in  the  trial  court  as  provided 
in  Section  1115. 

7.  Under  Civil  Code,  Section  2006,  providing  that  where  a  debtor  makes  a 
payment  which  Is  equally  applicable  to  two  or  more  obligations  it  shall  be 
applied  according  to  the  Intention  expressed  by  the  debtor,  or,  if  no  such 
application  is  made,  then  the  creditor  may  apply  It  to  the  extinction  of  any 
obligation,  where  several  written  instruments  relating  to  the  same  indebt- 
endess  contained  no  provision  for  the  order  of  payment,  parol  evidencs 
was  competent  to  show  what  application  of  a  payment  was  agreed  on. 

8.  Where  a  complaint  alleged  that  a  deed  was  given  as  security  for  a  debt 
with  certain  chattel  mortgages,  and  bond  given  for  reconveyance  on  pay- 
ment of  the  debt,  that  the  transaction  was  a  mortgage,  and  that  the  debt 
had  been  paid,  and  asked  that  the  mortgage  be  canceled  and  satisfied  by 
reconveyance  of  the  property,  a  decree  requiring  a  reconveyance  was  not  a 
departure  from  the  theory  of  the  complaint,  as  awarding  specific  perform- 
ance of  the  bond,  since  the  bond  merely  constituted  a  part  of  the  transac- 
tion with  the  other  instruments. 

9.  The  error  in  a  finding  that  a  deed  was  executed  December  16,  1893.  where, 
under  the  facts  admitted,  it  was  executed  "on  or  about  April  19,  1893,** 
was  harmless. 

Appeal  from  Disirkt  Court,  Gallatm  County;  Wm.  L.  Hoi- 
loway.  Judge. 

Action  by  Darius  F.  Grogan  and  another  against  the  Valley 
Trading  Company,  Limited.  From  a  judgment  in  favor  of 
plaintiffs,  and  from  an  order  overruling  defendant's  motion 
for  a  new  trial,  defendant  appeals.     Affirmed. 

Messrs,  Hartman  &  Harfman,  and  Mr.  A.  J.  Walwrath  for 
Appellants. 
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The  objection  that  the  complaint  does  not  support  the  find- 
ings or  the  judgment  or  decree,  or  that  the  findings  or  judgment 
or  decree  are  based  upon  a  different  theory  from  that  taken  by 
the  pleadings,  may  be  successfully  urged  for  the  first  time  in 
the  supreme  court,  (Oillette  v.  Hihhard,  3  Mont  412,  419; 
Territory  v.  Virginia  Post  Road  Co,,  2  Mont  96,  100;  Rich- 
ards V.  Lewisohn  Bros.,  19  Mont  128,  130;  Tracy  v.  Harmon, 
17  Mont  465,  467;  City  of  Helena  v.  Brvle,  15  Mont.  429, 
432;  Foster  v.  MHlson,  5  Mont.  53,  57;  Pwrker  v.  Bond,  5 
Mont  1,  12 ;  Quirk  v.  Clark,  7  Mont  231.) 

The  judgment  or  decree  should  conform  to  the  theory  of  the 
complaint  or  the  pleadings,  and  if  it  does  not,  but  is  based  upon 
some  other  theory,  it  will  be  reversed  in  the  supreme  court. 
Ihe  same  rule  applies  to  the  findings  and  decision  of  the  court 
or  the  verdict  of  the  jury.  {Talbot  \\  Water  Co.,  73  Pac.  1111, 
1112;  Harris  v.  Lloyd,  11  Mont  390;  Baldwin  v.  Ins.  Co., 
124  Fed.  206;  Benedict  v.  Bray,  2  Cal.  251;  Kiskaddon  v. 
Jmes,  63  Mo.  190;  Reynolds  v.  Stockton,  140  U.  S.  254;  Put- 
nam V.  Laynphier,  36  Cal.  151 ;  Backman  v.  Sepulveda,  39  Cal 
^SS;l)emick  v.  Cudihy,  72  Cal.  110 ;  Jackson  v.  Miles,  94  Ga 
4S4;  Boardman  v.  Griffin,  52  Ind.  101;  Stone  Co.  v.  Crofton 
4  Ind.  App.  571;  Betmett  v.  Smith,  40  Mich.  211;  Bank  v 
Virgin,  36  Xeb.  735;  Perkins  v.  Mining  Co.,  10  Xev.  405 
Graham  v.  Read,  57  X.  Y.  681;  Arnold  v.  Aiigell,  62  X.  Y 
508 ;  Mower  £  Reaper  Co.  v.  Thayer,  50  Hun.  516 ;  Spnnger 
v.  Westcott,  87  Hun.  190 ;  Parsley  v.  Nicholson,  65  X.  C.  207 ; 
Davis  V.  Hinchcliff,  (Wash.)  34  Pac.  915;  Gftge  v.  Allen,  84 
Wis.  323;  Hendiyx  v.  Perkins,  114  Fed.  801.) 

Respondents  were  guilty  of  gross  laches  in  the  pursuance  of 
their  remedy,  and  the  complaint  offers  no  excuse  for  the  delay 
in  commencing  the  action ;  laches  must  be  excused  in  the  bill  to 
entitle  the  plaintiff  to  recover,  and  failure  to  so  excuse  it  is 
fatal  to  the  action.  (Wolf  v.  Great  Falls,  etc.  Co.,  15  Mont 
49;  Badger  v.  Badger,  2  Wall.  87;  Marsh  v.  Whitmoi-e,  88  XJ. 
S.  178;  Boyd  v.  Wyley,  8  Fed.  355;  Supervisors  v.  Drainage 
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Co.,  52  111.  299 ;  Clmmpau  v.  CheJie,  1  Mick  400 ;  Berline  v. 
Varia7i,  1  Edw.  Ch.  343. ) 

Mr.  J.  W.  Staais,  and  Mrs.  Ella  Knowles  Haskell,  for  Re- 
spondents. 

MR.  COMMISSIONER  POOR]^L\N  prepared  the  follow- 
ing opinion  for  the  court : 

This  is  an  appeal  from  a  judgment  in  favor  of  plaintiffs  and 
from  an  order  overruling  defendant's  motion  for  a  new  trial. 

The  complaint  was  filed  September  8,  1900,  and  alleges  the 
copartnership  of  plaintiffs;  tlie  incorporation  of  defendant; 
the  continued  ownership  by  plaintiffs  since  October,  1892,  of 
lots  5  and  6,  block  4,  Crescent  Addition  in  the  town  of  Belgrade ; 
an  indebtedness  of  plaintiffs  on  April  18,  1893,  to  one  John  EL 
Watson,  in  the  sum  of  $2,522,  which  included  $300  plaintiffs 
then  owed  to  the  Belgrade  Mercantile  Company  as  the  purchase 
price  of  the  lots  above  named,  and  which  were  held  by  plaintiffs 
on  a  contract  of  sale ;  that  plaintiffs  gave  to  Watson  their  prom- 
issory note  on. that  day  for  said  sum,  and  executed  as  security 
therefor  a  certain  chattel  mortgage ;  that  Watson  paid  the  $300 
to  the  Belgrade  Mercantile  Company,  and  took  tlie  deed  to  said 
property  in  his  own  name  as  additional  security,  and  not  other- 
wise, for  tlie  payment  of  the  said  note ;  that  Watson  executed 
and  delivered  to  the  plaintiffs  a  certain  bond  by  which  he  agreed 
to  convey  these  lots  to  plaintiffs  upon  their  payment  to  him  of 
the  sum  named  in  said  note,  said  note  and  chattel  mortgage 
being  specifically  mentioned  in  said  bond;  that  on  December 
16,  1893,  the  plaintiffs  renewed  this  note,  which  then  amounted 
to  $2,595.87,  and  executed  to  Watson  their  certain  other  chattel 
mortgage  as  security  for  the  payment  thereof ;  that  on  the  last 
named  day  Watson  executed  and  delivered  to  the  plaintiffs  his 
bond  for  a  deed  to  the  lots  in  question,  providing  that  if  plain- 
tiffs should,  on  the  1st  day  of  October,  1894,  pay  to  said  Wat- 
son the  sum  of  $450,  with  interest  at  the  rate  of  one  per  cent. 
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per  month  from  date,  he  would  reconvey  said  property  to  the 
plaintiffs ;  that  the  $450  provided  for  in  this  last-named  bond 
was  a  part  of  the  $2,595.87  named  in  the  last  note;  that  on 
August  10,  1894,  the  plaintiffs,  in  renewal  of  the  former  notes 
and  mortgages,  executed  to  Wat^n  their  certain  other  promis- 
sory note  for  $2,630.46 ;  that  this  last  named  note  was  paid  by 
plaintiffs  and  tlie  said  indebtedness  satisfied  between  Xovem- 
ber,  1894,  and  March,  1895,  and  demand  made  of  said  Watson 
to  reconvey  said  real  property,  but  that  he  refused  to  make  such 
reconveyance;  that  all  of  these  various  acts  were  parts  of  the 
same  transaction ;  tliat  on  the  3d  day  of  March,  1899,  one  A. 
H.  Priest,  an  alleged  assignee  of  the  said  Watson,  pretended  to 
sell  and  convey  this  property  to  the  defendant,  and  that  defend- 
ant at  the  time  of  such  conveyance  and  prior  thereto  had  full 
notice  of  the  rights  of  these  plaintiffs;  that  the  conveyance  of 
these  lots  by  the  said  Belgi'ade  Mercantile  Company  to  said 
Watson  was  intended  by  the  plaintiffs  and  by  Watson  as  a  mort- 
gage upon  said  property,  and  not  otherwise,  and  that  upon  the 
payment  by  plaintiffs  to  Watson  of  the  sum  of  $450  the  mort- 
gage should,  in  effect,  be  canceled  and  satisfied  by  reconveyance 
of  the  property  from  him  to  these  plaintiffs ;  and  that  defendant 
has  been  in  the  continued  jwssession  of  the  property  since  the 
3d  day  of  March,  1899,  and  received  and  enjoyed  the  rents  and 
profits  from  the  same,  which  were  of  the  reasonable  value  of 
$15  per  month.  The  plaintiffs  demand  an  accounting,  a  con- 
veyance and  general  relief. 

To  this  complaint  the  defendant,  by  its  attorneys,  Walrath 
fc  Byam,  filed  a  demurrer,  in  which  they  allege  that  Priest,  as 
the  assignee  of  Watson,  conveyed  the  property  by  warranty  deed 
to  defendant ;  that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  and  is  indefinite.  This  demurrer 
was  overruled,  and  the  defendant  then  answered,  denying  the 
all^ations  of  the  complaint. 

At  the  trial  of  the  action  the  defendant  admitted  everything 
alleged  in  the  complaint  except  the  payment  of  the  note  of 
August,  1894.     The  court  found  that  the  plaintiffs  were,  and 
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had  been  since  August  1,  1892,  the  owners  of  the  lots  in  ques- 
tion, and  that  the  deed  which  the  plaintiffs  had  caused  to  be 
executed  to  Watson  was  a  security  for  $450  of  said  indebted- 
ness; that  the  same  had  been  paid  by  the  plaintiffs  on  or  prior, 
to  March,  1895 ;  that  defendant  had  been  in  possession  of  the 
property  since  March  3,  1899 ;  and  that  the  fair  rental  value 
thereof  was  $7*  per  month.  The  conclusions  of  law  are  to  the 
effect  that  the  defendant  had  notice  of  the  equities  of  the  plain- 
tiffs; that  plaintiffs  were  entitled  to  a  reconveyance,  and  were 
entitled  to  recover  the  rental  value  of  $7  per  month.  Judgment 
was  entered  in  accordance  with  these  findings  and  conclusions 
and  for  the  actual  jxjssession  of  the  property. 

1.  The  action  is  evidentlv  one  to  have  a  deed  declared  a 
mortgage,  for  an  acco\inting,  and  for  leave  to  redeem.  The  only 
question  of  fact  presented  is  as  to  the  payment.  And  the  only 
part  of  the  indebtedness  necessarj^  to  be  considered  is  that  which 
relates  to  the  real  estate  in  question.  Under  the  evidence  and 
the  facts  stated  in  the  complaint  and  admitted  this  entire  trans- 
action, so  far  as  it  relates  to  this  real  estate,  is  a  mortgage.  As 
against  the  plaintiffs  only  the  naked  legal  title  to  the  land 
passed  to  Watson ;  he  merely  taking  the  deed  to  the  land,  and 
liolding  the  same  as  a  mortgage.  It  was  certainly  within  the 
authority  of  the  contracting  parties,  to-wit,  plaintiffs  and  Wat- 
son, to  make  a  valid  agreement  between  themselves  as  to  the 
amount  of  this  indebtedness  which  should  be  charged  against 
this  land  security ;  and  their  last  agreement  on  this  subject  was 
the  $450  bond,  which  was  recorded.  The  court  properly  found 
that  this  indebtedness  had  been  paid.  Whether  the  remainder 
of  the  last  note  had  been  paid  is  immaterial,  so  far  as  the  rights 
of  this  defendant  are  concerned.  The  indebtedness  for  which 
the  land  was  held  as  security  having  been  paid,  the  plaintiffs 
became,  as  a  matter  of  right,  entitled  to  have  the  mortgage  re- 
leased, and  where  the  mortgage  is  in  the  form  of  an  absolute 
deed  the  projx^r  form  of  a  release  is  by  conveyance.  (Adair  v. 
Adair,  22  Ore.  115,  29  Pac.  193;  Miller  x^,  Thayer,  74  Cal. 
351,  IG  Pac.  1S7;  Beach  v.  CooAt,  28  X.  Y.  508,  86  Am.  Dec. 
260.) 
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2.     It  is  claimed  that  the  plaintiffs  are  not  in  this  action 
entitled  to  a  decree  awarding  them  possession  of  the  property ; 
that  such  decree  could  only  be  granted  in  an  independent  suit 
for  possession.     Proceedings  to  redeem  are  everywhere  recog- 
nized as  equitable  ones  (17  Ency.  PI.  &  Pr.  947),  and,  while 
equity  will  not  pass  upon  purely  legal  questions,  or  determine 
the  right  of  possession  when  these^  matters  are  the  principal 
questions  involved,  yet  where  the  possession  necessarily  follows 
as  of  course  and  of  right  from  the  purely  equitable  questions 
properly  presented  and  decided,  the  party  will  not  be  required 
to  institute  another  suit  in  another  forum,  but  will  be  given 
complete  relief  by  the  chancerj'  court.     As  stated  by  Lord  Not- 
tingham in  Parker  v.  Dee,  2  Ch.  Cas.  200 :    "Where  this  court 
can  determine  the  matter,  it  shall  not  be  a  handmaid  to  other 
courts,  nor  beget  a  suit  to  be  ended  elsewhere."     In  Ober  v. 
Gallagher,  93  U.  S.  199,  23  L.  Ed.  829,  the  court  says:    ''Hav- 
ing obtained  rightful  jurisdiction  of  the  parties  and  the  subject- 
matter  of  the  action  for  one  purpose,  the  court  will  make  its 
jurisdiction  effectual  for  complete  relief."     ''When  a  court  of 
equity  acquires  jurisdiction  of  a  suit  for  the  purpose  of  deter- 
mining whether  or  not  a  conveyance  is  in  fact  a  mortgage,  it 
will  retain  its  jurisdiction  for  the  purpose  of  adjusting  all 
differences  between  the  parties  growing  out  of  the  transaction." 
{Lane  v.  Beiiz,  99  111.  App.  342 ;  Posteii  v.  Miller,  60  Wis. 
494,  19  X.  W.  540 ;  Prickett  v.  Muck,  74  Wis.  199,  42  N.  W. 
256;  Gerrish  v.  Blaclc,  109  Mass.  474.)     See,  also,  McConiiell, 
Adm'r,  et  al.  v.  Combination  M.  £  M,  Co.  et  al.  (decided  by 
this  court  on  the  12th  day  of  April,  1904),  30  Mont.  239,  76 
Pac.  194.     In  this  case  the  only  right  to  the  possession  which 
the  defendant  claims  is  under  and  by  virtue  of  his  conveyance 
from  the  assignee  of  Watson,  and  it  has  been  found  that  the  con- 
veyance which  Watson  held,  though  a  deed  absolute  on  its  face, 
was  in  fact  a  mortgage.     The  defendant  had  succeeded  to  the 
rights  of  Watson  in  the  property   {Posten  v.  Miller,  supra). 
and  as  the  plaintiffs,  under  the  showing  here  made,  would  have 
been  entitled  to  a  conveyance  from  Watson,  they  are  entitled 
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to  the  same  thing  from  the  assignee  of  Watson,  the  defendant 
in  this  action,  who  took  the  property  with  full  knowledge  of  the 
equities  of  plaintiifs.  The  allegations  of  the  complaint  are  some- 
what incomplete  as  to  the  character  of  conveyance  from  Priest 
to  the  defendant,  but  the  defendant  supplies  this  deficiency  by 
alleging  specifically  the  character  of  this  conveyance,  to-wit,  a 
warranty  deed.  (Lynch  v.  Bechtel,  19  Mont,  548,  48  Pac. 
1112;  Crowder  v.  McDonnell,  21  Mont.  373,  54  Pac.  43.) 

3.  It  is  also  contended  that  the  action  is  barred  bv  the  stat- 
utes  of  limitation ;  but  this  question  was  not  raised  by  the  plead- 
ings, as  required  by  Section  558  of  the  Code  of  Civil  Procedure. 
Furthermore,  it  was  held  in  Burt  v.  Cook  Sheep  Co,,  10  Mont 
571,  27  Pac.  399,  that  Section  518,  Code  of  Civil  Procedure, 
cited  by  appellant,  does  not  apply  to  actions  concerning  real 
estate. 

4.  It  is  further  contended  that  plaintiifs  have  been  guilty 
of  laches  in  bringing  this  action.  It  is  apparent  from  this 
record  that  neither  the  defendant  nor  its  predecessor  in  interest 
ever  instituted  any  proceeding  fm'  the  foreclosure  of  this  mort- 
gage on  this  land,  and  a  party  having  an  interest  in  property 
subject  to  a  lien  lias  a  right  to  redeem  from  the  lien  at  any  time 
after  the  claim  is  due  and  before  his  right  of  redemption  is  fore- 
closed. (Section  3780,  Civil  Code.)  Xo  claim  of  adverse  pos- 
session could  be  sustained  imder  the  facts  appearing  in  this 
record. 

5.  It  is  further  contended  that  the  court  should  have  made 
a  finding  as  to  whether  the  entire  indebtedness  had  been  paid. 
It  appears,  however,  that  no  request  was  made  for  such  finding, 
and  the  same  cannot  be  complained  of  now.  (Sections  1114, 
1115,  Code  of  Civil  Procedure;  Yellowstone  Nai'l  Batik  v. 
Gagiion,  25  Mont.  268.)  Furthermore,  such  a  finding  would 
be  immaterial. 

6.  It  is  also  claimed  by  appellant  that  the  court  erred  in 
admitting  testimony  as  to  an  agreement  between  respondents 
and  Watson  respecting  the  application  of  the  first  moneys  paid 
on  this  indebtedness.     The  several  written  instruments  relating 
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to  the  same  indebtedness  not  providing  for  the  order  of  payment 
nor  making  any  reference  thereto,  parol  evidence  was  competent 
to  show  what,  if  any,  application  of  the  proceeds  of  the  personal 
property  was  agreed  upon.  (Section  2006,  Civil  Code;  Clarke 
V.  Scott,  45  Cal.  86;  Eppinger  v.  Kendrick,  114  Cal.  620,  46 
Pac  613;  Benj.  on  Sales,  (4th  Am.  Ed.)  Sec,  1103  et  seq.  and 
note.) 

7.  It  is  further  claimed  by  appellant  that  plaintiffs  had 
executed  divers  and  sundry  chattel  mortgages  on  300,000  pounds 
of  grain,  which  plaintiffs  claim  was  seized  and  appropriated 
by  Watson.  This  may  all  be  true,  but  there  is  no  evidence  that 
this  other  indebtedness  was  paid  from  the  grain  seized  by  Wat- 
son. 

S.  We  cannot  agree  with  appellant's  contention  that  the 
court  departed  from  the  theory  of  the  complaint,  and  awarded 
specific  performance  of  the  bond.  If  tlie  bond  were  a  separate 
transaction,  there  might  be  force  in  this  contention;  but  the 
bond,  the  note  and  the  chattel  mortgage  are  separate  parts  of 
one  transaction.  The  bond  is  the  written  agreement  between 
the  parties  as  to  the  amoimt  of  the  indebtedness  which  should 
be  charged  against  the  real  estate. 

9.  The  finding  of  the  court  is  open  to  the  construction  that 
the  deed  from  the  Belgrade  Mercantile  Company  to  Watson  was 
executed  December  16,  1893.  Under  the  facts  admitted  this 
deed  was  executed  "on  or  tlbout  April  19,  1893."  This  error, 
however,  is  not  prejudicial  to  defendant. 

We  have  found  no  reversible  error  in  the  case,  and  recom- 
mend that  the  judgment  and  order  be  affirmed. 

Peb  Curiam. — For  the  reasons  stated  in  the  foregoing  opin- 
ion, the  judgment  and  order  appealed  from  are  affirmed. 

Mr.  Justice:  Holix)way^  being  disqualified,  takes  no  part 
in  this  decision. 
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ROWE,  Respondent^  v.  SHANNON,  Appellant. 

(No.  1,833.) 
(Submitted  March  23,  1904.    Decided  April  12,  1904.) 

Appeal — Affurmance. 

Wliere  the  iBStructions  fairly  presented  to  the  jury  the  questions  iuTOlyed,  and 
the  evidence  is  conflicting  and  is  amply  sufBcient  to  sustain  the  verdict, 
and  no  reversible  error  is  apparent,  the  case  will,  on  appeal,  be  affirmed. 

Appeal  from  District  Court,  Cascade  County;  J  ere  B.  Leslie, 
Judge. 

Action  by  Martin  Rowe  against  Thomas  Shannon.  From 
a  judgment  for  plaintiff,  and  from  an  order  overruling  defend- 
ant's motion  for  a  new  trial,  defendant  appeals.    Affirmed. 

Mr.  George  H.  Stanton,  for  Appellant 

MR.  COMMISSIONER  POORMAN  prepared  the  follow- 
ing opinion  for  the  ooyrt: 

This  action  was  originally  commenced  in  a  justice's  court  by 
the  filing  of  an  account  in  which  the  plaintiff  alleged  that  the 
defendant  was  indebted  to  him  in  the  sum  of  $52.50  for  one 
and  a  half  month's  labor.  The  defendant  made  a  general  de- 
nial. The  trial  of  the  action  resulted  in  a  verdict  and  judgment 
for  plaintiff.  An  appeal  was  taken  to  the  district  court,  where 
a  trial  again  resulted  in  a  verdict  and  judgment  for  plaintiff. 
From  the  judgment,  and  from  the  order  overruling  defendant's 
motion  for  a  new  trial  this  appeal  is  taken. 

But  two  questions  are  presented  in  this  case:  (1)  Was  the 
plaintiff  employed  to  perform  services  for  Shannon  brothers 
or  for  the  defendant,  Tom  Shannon  ?  (2)  Had  plaintiff  been 
paid  for  such  services? 

The  defendant  assigns  as  error  certain  instructions  given  bv 
the  court,  as  well  as  instructions  refused.     It  is  also  claimed 
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that  the  court  erred  in  refusing  to  admit  in  evidence  certain 
matters  oflfered  by  the  defendant  The  evidence  rejected  tended 
to  show  that  certain  property  V7as  assessed  to  Shannon  brothers, 
and  that  no  property  was  assessed  to  defendant,  Tom  Shannon." 

These  matters  were  wholly  immaterial  in  this  case.  No  good 
can  be  accomplished  by  a  review  of  the  objections  made.  The 
instructions  given  by  the  court  fairly  presented  to  the  jury  the 
questions  involved,  and  the  evidence  is  conflicting  on  the  matters 
at  issue,  and  is  amply  sufficient  to  sustain  the  verdict 

We  have  found  no  reversible  error  in  the  case,  and  recommend 
diat  the  judgment  and  order  be  affirmed. 

Peb  Curiam. — ^For  the  reasons  stated  in  the  foregoing  opin- 
ion the  judgment  and  order  appealed  from  are  affirmed. 
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McCOXNELL   et   al..   Appellants,   v.   COMBINATION S"^ 
MINING  &  MILLING  COMPANY        ^  ^     ^' 

ET  AT,.,  Respondents. 

(No.  1.795.) 
(Submitted  February  13,  1904.    Decided  April  12,  1904.) 

Corporations — Action  Against  Officers  and  Directors — Condi- 
tion Precedent — CompJmni — Powers — Ultra  Vires — Minor- 
iiy  Stockholders — Estoppel  —  Laches — Ratification  —  By- 
Laws — Legality — Sala/ries  of  Officers — Powers  of  Directors 
— Statutes  —  Evidence  —  Sufficiency  —  Admissibility — 
Equity. 

1.  Though  a  corporation  is  necessarily  made  a  party  to  an  action  against  its 
officers  for  frandalently  diverting  and  misappropriating  its  funds,  and 
though  the  action  is  brought  in  the  name  of  the  plaintiffs,  who  are  minority 
stockholders,  it  is  in  reality  on  behalf  of  the  corporation. 

2.  Demand  on  the  officials  of  a  coroporatlon  to  bring  suit  for  fraud  of  officers 
and  directors  in  misappropriating  its  funds  is  not  a  condition  precedent 
to  action  by  the  minority  stockholders. 
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3.  Though  the  allegations  of  the  complaint  in  an  action  against  the  oAcen 
and  directors  of  a  corporation  for  fraudulently  diverting  and  misappropri- 
ating its  funds  are  not  sul&cient  to  entitle  the  action  to  be  considered  as 
brought  on  behalf  of  others  than  plaintiffs,  who  are  minority  stockholders, 
its  sufficiency  as  an  action  in  plaintiffs'  own  behalf  is  not  impaired  by 
averments  that  they  bring  it  for  others  as  well  as  themselves. 

4.  A  court  of  equity,  having  obtained  Jurisdiction  of  an  action  for  one  pur- 
pose, may  retain  that  Jurisdiction  for  all  purposes  necessary  to  the  complete 
protection  of  the  plaintiff's  rights. 

5.  In  an  action  by  minority  stockholders  against  the  officers  and  directors  of 
a  corporation  for  fraudulently  diverting  and  misappropriating  its  funds, 
evidence  examined,  and  held  sufficient  to  charge  the  president  and  secre- 
tary with  knowledge  of  all  expenditures  made,  to  whom  they  were  made, 
and  for  what  purpose. 

6.  Where  a  statute  authorizes  the  organization  of  corporations  thereunder  for 
general  mining  purposes,  but  does  not  specify  as  one  of  the  objects  dona- 
tions for  political  purposes,  such  donations  are  ultra  vires. 

7.  Though  the  majority  stockholders  of  a  corporation  sanction  the  acts  of  Its 
directors  and  officials  in  Illegally  making  expenditures  of  the  corporate 
funds,  so  as  to  bind  themselves  by  estoppel,  yet  such  acts  are  not  binding 
on  stockholders  who  neither  took  part  in  the  proceedings,  nor  sanctioned, 
by  act  or  acquiescence,  the  making  of  the  expenditures. 

8.  In  the  absence  of  power  emanating  from  the  stockholders,  from  statute, 
or  from  by-laws  legally,  adopted,  directors  of  a  corporation  have  no  author- 
ity to  vote  a  salary  to  any  of  their  number. 

9.  A  resolution  of  four  directors  of  a  corporation  voting  three  of  their  number 
salaries,  and  giving  them  back  pay,  predicated  on  by-laws  previously  passed 
by  five  directors,  including  the  first  mentioned  four,  is  void,  under  Civil 
Code,  Sections  2970-2976,  providing  that  in  all  matters  connected  with  liis 
trust  a  trustee  is  bound  to  act  in  the  highest  good  faith  toward  his  bene- 
ficiary, and  declaring  that  every  violation  of  the  provisions  of  the  article 
is  a  fraud  against  the  beneficiary. 

10.  Compiled  Statutes  of  1887,  Fifth  Division,  Section  449,  provides  that,  if  a 
.   company  is  organized  under  that  chapter  for  the  purpose  of  carrying  on 

any  part  of  its  business  outside  the  state,  the  certificate  shall  so  state,  and 
shall  also  name  the  locality  in  the  state  where  its  principal  place  of  busi- 
ness is  located.  Held,  that  the  removal  of  the  entire  official  business  of 
a  domestic  corporation  beyond  the  state,  and  acts  of  the  directors  in  at- 
tempting to  hold  regular  monthly  meetings  and  to  sit  as  the  board  of 
directors  in  another  state,  are  ultra  vires. 

11.  In  an  action  agaainst  the  officers  and  directors  of  a  corporation  for  fraudu- 
lently diverting  and  misappropriating  its  funds,  it  appeared  that,  during 
a  period  of  time  in  which  the  official  business  of  the  company  had  been 
removed  from  the  state  without  authority  of  Jaw,  stockholders'  meetings 
were  held  annually  in  the  state  for  the  purpose  only  of  electing  directors, 
at  which  a  majority  of  the  stock  was  represented.  At  each  of  these  meet- 
ings a  resolution  was  passed  approving  all  acts  of  the  directors  and  officers 
for  the  past  year.  None  of  the  acts  of  which  plaintiffs  complain  were 
presented  at  these  meetings.  The  board  of  directors,  after  the  suit  was 
brought,  at  a  regular  meeting  held  in  the  state,  passed  a  resolution  ra'tlfy- 
ing  the  acts  done  without  the  state :  some  of  the  defendants  voting  for  and 
causing  its  adoption.  Held  insufficient  to  show  a  ratification  of  the  ultra 
vires  acts. 

12.  Where  n  series  of  Illegal  acts  by  a  corporation's  officers  and  directors, 
continuing  over  a  period  of  several  years.  Is  pursued  till  the  commencement 
of  an  action  against  the  officers  and  directors  therefor  by  minority  stock- 
holders, laches  cannot  be  predicated  of  the  plaintiffs'  delay  in  bringing  suit. 
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13.  Minutes  of  a  stockholders'  meeting,  consisting  of  separate  sheets  of  paper 
pinned  to  the  leaves  of  a  record  book,  are  Insufllclently  Identified  to  make 
them  admissible. 

14.  Under  Code  of  CItII  Procedure,  Section  3130,  providing  that,  when  part  of 
a  writing  Is  given  In  evidence  by  one  party,  the  whole  on  the  same  subject 
may  be  Inquired  Into  by  the  other,  the  act  of  plaintiffs.  In  an  action  against 
the  officers  and  directors  of  a  corporation  for  fraudulently  diverting  and 
misappropriating  the  corporate  funds.  In  first  Introducing  some  Insuffi- 
ciently Identified  by-laws,  though  denying  the  legality  of  their  adoption, 
renders  the  others  admissible  on  behalf  of  the  defendants. 

15.  Where  the  secretary  of  a  corporation,  who  Is  unlawfully  paid  a  salary  by 
the  directors.  Is  not  a  director,  and  Is  connected  In  no  way  with  the  fraudu- 
lent transactions  of  the  directors  In  misappropriating  and  diverting  the 
corporate  funds,  he  cannot  be  held  liable  In  an  action  by  minority  stock- 
holders against  the  officers  and  directors  for  relief  against  the  fraudulent 
acts,  but  the  officials  who  caused  the  money  to  be  paid  to  him  must  ac- 
count therefor. 

Appeal  from  District  Court,  Silver  Bow  County;  William 
Clancy,  Judge. 

Action  by  O.  J.  McConnell,  administrator  of  the  estate  of 
William  Thompson,  deceased,  and  others,  against  the  Combina- 
tion Mining  &  Milling  Company  and  others.  From  a  judgment 
for  defendants,  and  an  order  denying  a  motion  for  a  new  trial, 
plaintiffs  appeal.    Eeversed. 

Mr.  E.  N.  Harwood,  and  Mr.  E.  ScTiamikow,  for  Appellants. 

The  decision  is  against  law,  because  the  attempted  action  of 
corporate  trustees  in  voting  salaries  to  themselves  is  void.  "It 
would  be  a  reproach  to  the  administration  of  justice"  to  permit 
such  action  to  stand.  {Butts  v.  Wood,  37  N.  Y.  (Ct  of  App.) 
317 ;  Martin  v.  Santa  Cruz  Waier  Co,,  36  Pac.  36 ;.  Shattuck 
V.  Oakland  8.  &  R.Co.,  58  Cal.  550;  Wickersham  v.  Critten- 
den, 93  Cal.  17;  WicJeersham  v.  Crittenden,  106  Cal.  327; 
Smith  V,  Los  Angeles  I.  &  L.  Co.,  78  Cal.  289 ;  Haa-dee  v.  Sun- 
set OH  Co.,  56  Fed.  51;  Jones  v.  Morrison,  31  Minn.  140; 
Miner  v.  Bell  Isle  Ice  Co.,  93  Mich.  97 ;  Eitt  v.  Rich  Hill  Coal 
Co.,  119  Mo.  9;  Ward  v.  DoA^idson,  89  Mo.  445.) 

Messrs.  Forbis  &  Evans,  for  Respondents. 

This  action  is  one  brought  by  plaintiffs  on  behalf  of  them- 
selves and  other  stockholders  similarly  situated,  upon  causes  of 

Von  XXX — 16 
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motion  which  are  alleged  to  have  arisen  in  favor  of  the  corpo- 
ration, the  Combination  Mining  &  Milling  Company,  against 
its  officers  and  directors.  The  right  to  sue  primarily  lay  in 
the  corporation,  and  the  stockholders  can  only  maintain  the  suit 
upon  alleging  and  showing  their  inability  to  obtain  relief 
through  the  corporation  or  its  officers.  Before  a  stockholder, 
in  such  a  cag^,  has  any  standing  in  a  court  of  equity,  he  must 
first  show  that  he  has  exhausted  his  remedies  within  the  corpo- 
ration. The  plaintiff  to  state  a  cause  of  action  must  all^e  a 
request  upon  the  directors,  or  other  proper  officers,  to  bring  the 
action,  a  refusal  by  them,  and  then  an  application  to  the  stock- 
holders to  furnish  the  relief ;  or  else  the  plaintiff  must  show 
that  such  application  to  the  directors  and  stockholders  would 
be  useless.  (Thompson  on  Corporations,  Sec.  4499;  Clark  & 
Marshal  on  Private  Corporations,  Sec.  543 ;  Brewer  v.  Boston 
Theater,  104  Mass.  378 ;  Dowd  v.  Wisconsin  P.  &  S.  22.  Co., 
65  Wis.  108,  56  Am.  Rep.  620;  Rathbone  et  al.  v.  ParJcersburg 
Gas  Co.  (W.  Va.),  8  Sw  R  570;  Hawes  v.  Oakland,  104  XT.  S. 
450;  BUI  V.  Western  U.  Tel  Co.,  16  Fed.  14;  Foote  v.  Cunard 
Min.  Co.,  17  Fed.  46.) 

The  averments  as  to  the  refusal  of  the  corporation  to  bring 
the  action  constitute  essential  elements  of  the  cause  of  action, 
and  in  the  absence  of  allegations  of  such  facts  from  the  plead- 
ings a  court  of  equity  has  no  jurisdiction  to  entertain  the  action. 
This  objection  is  not  that  the  plaintiffs  have  not  the  capacity 
to  sue,  and  is  not  waived  by  taking  issue  upon  the  merits,  but 
can  be  raised  at  any  time  upon  objection  that  the  complaint 
does  not  state  a  cause  of  action.  (Cogswell  v.  Bidl,  39  OaL 
320 ;  Dowd  v.  Wis.  P.  &  8.  Ry.  Co.,  65  Wis.  108,  56  Am.  Eep. 
620 ;  Hawes  v.  Oakland,  104  U.  S,  450 ;  Merchant  &  Planters 
Line  v.  Waga/ner,  71  Ala.  582 ;  Orea/ves  v.  Qouge,  69  K  Y. 
154.) 

The  fact  that  the  defendants,  who  as  directors  conducted  the 
affairs  of  said  company,  were  residents  of  the  state  of  Missouri, 
could  in  no  wise  affect  their  standing  as  such  directors  or  im- 
pair their  official  acts.     (McCall  v.  Byram  Mfg.  Co.,  6  Conn. 
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428 ;  North  &  South  Rollmg  Stock  Co.  v.  People,  147  111.  234 ; 
Com.  V.  Deiwiller,  131  Penn.  St  614.) 

In  the  absence  of  a  statute,  and  we  had  not  and  have  not  now 
any  such  statute  in  Montana,  the  meetings  held  at  St  Louis 
by  the  defendant  directors  were  as  valid  as  if  held  in  the  state 
of  Montana.  (Cook  on  Corporations,  Sees.  713a,  and  808; 
McCall  V.  Byram  M.  Co.,  6  Conn.  428 ;  Arms  v.  Conant,  36 
Ver.  .744 ;  Bellows  v.  Todd,  39  la.  209 ;  Missouri  L.  M.  &  S. 
Co.  V.  Reinhard,  114  Mo.  218 ;  Wood  Hyi  Hose  M.  Co.  v.  King, 
45  Ga.  34;  Wright  v.  Lee,  2  S.  D.  596.) 

Certainly  the  plaintiffs,  who  as  stockholders  participated  in 
the  acts  complained  of  by  voting  their  stock  for  the  removal  of 
the  office,  are  thereby  estopped  from  complaining  of  the  result 
of  such  acts,  and  it  is  plain  from  the  record  in  this  case  that  the 
corporation  and  all  of  its  stockholders,  by  acquiescing  in  the 
conduct  of  the  affairs  of  the  company,  by  the  board  of  directors 
from  St  Louis>  and  permitting  without  protest  the  directors 
to  so  carry  on  the  business  of  the  company,  and  by  failing  to 
make  any  objection  thereto  during  all  the  years  to  the  board  of 
directors  or  other  officers  of  the  company,  have  precluded  them- 
selves from  objecting  thereto  at  this  time.  (Cook  on  Corpora- 
tions, Sec,  730 ;  Thompson  on  Corporations,  Sec.  4110 ;  Bair 
V.  N.  Y.  R.  R.  Co.,  125  N.  Y.  263 ;  McGeorge  v.  Big  Stone 
Gap  Im^.  Co.,  57  Fed.  262 ;  Ha/rt  v.  Mt.  Pleasant,  etc.  Co.,  97 
la.  353 ;  Jones  v.  Concord,  etc.  R.  R.  Co.,  30  Atl.  Eep.  614 ; 
Underhill  y.  St.  Barbara,  etc.  Co.,  93  Cal.  300.) 

Directors,  aa  other  agents,  are  not  liable  for  honest  mistakes 
either  of  law  or  of  fact  (Thompson  on  Corporations,  Sec. 
4109,  and  cases  cited;  Cook  on  Corporations,  Sees.  682,  702; 
Hodges  v.  N.  E.  Screw  Co.,  3  K.  I.  9 ;  Williams  v.  McDonald, 
37  K  J.  Eq.  409.) 

The  rule  is  well  settled  that  a  corporation,  no  more  than  an 
individual,  cannot,  without  knowledge,  retain  the  fruits  or  bene- 
fit of  a  contract  or  transaction  and  still  repudiate  liability  on 
its  part  Even  if  the  notes  and  other  indebtedness  were  not 
properly  authorized  by  the  corporation  in  the  first  instance,  by 
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receiving  the  money  from  tke  bank  and  Mr.  McClure,  and  retain- 
ing and  using  the  same,  the  company  was  certainly  estopped 
from  denying  a  proper  authorization  of  thje  acts  of  its  officers 
in  the  first  instance,  or  a  subsequent  ratification.  (Thompson 
on  Corporations^  Sec.  5303;  Clark  and  Marshall  on  Private 
Corporations,  Sec.  716  C,  and  cases  cited ;  Oribble  v.  Columbus 
Brewing  Co,y  100  Cal.  67;  Pittsburgh,  Ciru  etc.  By.  Co.  v. 
KeoJcuk  &  Handlton  Bridge  Co.,  131  U.  S.  371 ;  Merchants' 
Bank  of  Macon  v.  Central  Bank,  1  Ga.  418.) 

Even  though  no  action  had  ever  been  taken  or  attempted  by 
the  trustees,  in  fixing  the  salaries  of  the  officers,  those  <^cers, 
under  the  facts  in  this  case,  would  be  legally  entitled  to  every 
dollar  they  have  received.  (Beach  on  Private  Corporations, 
Sec.  208 ;  Morawetz  on  Private  Corporationsi,  Siec.  506 ;  Sever- 
son  v.  Bi-Metallic,  etc.  Co.,  18  Mont.  13 ;  Felton  v.  West  Iron 
Mt.  Min.  Co.,  16  Mont  81 ;  Bassett  v.  FairchUd,  132  CaL  646 ; 
Henry  v.  Rutland,  etc.  By.  Co.,  27  Vt.  435.) 

But  the  resolution  of  the  directors  at  the  meeting  of  February 
25,  1893,  at  which  four  of  the  directors  were  present,  and  the 
action  of  the  meeting  of  the  board  on  April  4,  1893,  at  whi^ 
five  directors  were  present,  the  vote  of  the  officers  receiving  the 
salaries,  not  being  necessary  to  the  adoption  of  the  resolution 
or  the  action  of  the  board  at  either  meeting,  were  both  valid. 
(Thompson  on  Corporations,  Sec  8585;  Clark  v.  Arrverican 
Coal  Co.,  17  L.  R  A.  567 ;  Punsten  v.  Punsten  Com.  Co.,  67 
Mo.  App.  559;  WickershamY.  Crittenden,  110  CaL  332.) 

In  the  absence  of  any  agreement  or  resolution  there  was  an 
implied  promise  to  pay  for  such  services  as  for  those  of  any  other 
agent  (Thompson  on  Corporations,  Sec.  4704  and  cases  cited; 
Smith  V.  Long  Island  R.  B.  Co.,  102  K  T.  190 ;  Edwards  v. 
Pargo,  etc.  By.  Co.,  33  K  W.  100 ;  Greenleaf  v.  Norfolk  S.  B. 
B.  Co.,  91  N.  C.  33 ;  Missouri  Biver  B.  B.  Co.  v.  Bichards,  8 
Kan.  101.) 

In  the  absence  of  evidence  to  the  contrary,  due  notice  of  cor- 
porate meetings  is  presumed.  (Auis  v.  Boyle  Min.  Co.,  182 
Cal.  95;  Balfour-Guthrie  Co.  v.  Woodworth,  124  Cal.  172; 
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StockUm  G.  H.  &  A.  Works  v.  Houser,  109  Cal.  1 ;  Sargent  v. 
Webster,  (Mass.)  13  Metcalf,  497.) 

ME.  COMMISSIONER  POORMAN  prepared  the  fallow- 
ing statement  of  the  case  and  opinion  for  the  court : 

Pleadings. 

The  original  complaint  in  this  cause  was  filed  September  8, 
1898.  Subsequently  several  supplemental  complaints  and 
amendments  were  filed  to  meet  new ,  conditions  arising,  or  to 
put  in  issue  facts  alleged  to  have  been  discovered  after  the  com- 
mencement of  the  action.  It  is  alleged  that  the  individuals 
named  as  defendants,  pretending  to  act  as  trustees  (directors) 
of  the  defendant  oorporatioii,  wrongfully  abandoned  the  prin- 
cipal (^ce  of  the  company,  at  Butte,  Montana,  and  moved  the 
books,  records,  stock  register  and  papers  to  St.  Louis,  Missouri ; 
that  they  were  proceeding  to  sell  the  stock  of  plaintiffs  to  satisfy 
assessments  wrongfully  made ;  and  that  they  had  misappropri- 
ated funds  and  other  property  of  the  company,  and  had  been 
guilty  of  fraud  in  connection  therewith.  The  court  was  asked 
to  enjoin  the  defendants  from  selling  the  stock,  to  require  the 
return  of  the  records  to  Butte,  and  that  defendants  be  required 
to  render  an  accounting.  An  injunction  was  issued,  restraining 
the  selling  of  the  stock,  and  forbidding  the  defendants  to  detain 
longer  away  from  Butte  the  records  of  the  company.  The  ma- 
terial allegations  of  the  complaint  were  put  in  issue  by  the 
defendants. 

Appointment  of  Referee. 

A  referee  was  appointed  by  the  court  to  hear  the  evidence, 
to  make  findings  of  fact  and  conclusions  of  law,  and  report  the 
same  to  the  court.  The  referee  having  made  his  report  adverse 
to  the  contentions  of  the  plaintiff,  judgment  of  dismissal  was 
entered;  and  from  this  judgment,  and  the  order  overruling 
plaintiff's  motion  for  a  new  trial,  this  appeal  is  taken. 
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Statement  of  the  Case. 

The  defendant  company  was  incorporated  under  the  laws  of 
Montana  territory,  December  27,  1887,  for  the  purpose  of  car- 
rying on  a  general  mining  and  milling  business ;  to  locate,  ac- 
quire, sell,  develop  and  work  mines  and  mining  claims;  and  to 
buy,  sell  and  treat  ores;  these  operations  to  be  carried  on  at 
Black  Pine  mining  district.  Deer  Lodge  county,  and  also  at 
Butte  City,  Silver  Bow  county;  the  business  of  the  company 
to  be  transacted  at  both  these  places,  but  the  principal  ofl5ce  lo 
be  at  Butte  City.  The  capital  stock  of  the  company  consisted 
of  $600,000,  represented  by  300,000  shares  of  stock,  of  the  par 
value  of  $2  each.  Seven  directors  were  to  manage  the  affairs 
of  the  company.  The  mines  of  the  company  were  operated  until 
July  or  August,  1893,  when  they  were  closed  down,  and  re- 
mained closed  until  June,  1896,  when  operations  were  resumed 
and  continued  until  Febniary,  1897,  when  the  mines  were  again 
closed,  and  have  not  been  operated  since  that  time. 

At  the  annual  stockholders'  meeting  held  in  Butte  City,  Mon- 
tana, June  27,  1892,  the  defendant  directors,  together  with 
plaintiffs  Williams  and  Joseph  H.  Harper,  were  elected  di- 
rectors for  the  ensuing  year.  On  July  6,  1892,  this  new  board 
of  directors  met,  but^  no  quorum  being  present,  adjourned  to 
meet  in  St.  Louis.  Plaintiffs  Williams  and  J.  H.  Harper  were 
present  and  supported  this  action.  In  the  published  notice  of 
this  stockholders'  meeting  was  contained  a  statement  that  at 
such  meeting  the  question  of  removing  the  oflSce  to  St  Louis 
would  be  submitted,  and  the  follo^ving  resolution  was  intro- 
duced: "Eesolved,  that  the  home  office  and  directory  of  the 
the  Combination  Mining  &  Milling  Company  be  removed  from 
the  city  of  Butte,  in  the  state  of  Montana,  to  the  city  of  St, 
Louis,  in  the  state  of  Missouri,  and  that  the  incoming  president 
and  board  of  trustees  (directors)  be  and  the  seven  are  hereby 
authorized  and  empowered  to  perform  any  needful  and  lawful 
ajcts  whatsoever  necessary  or  required  for  the  purpose  of  such 
removal."    261,429  shares  of  stock  were  voted  in  favor  of  thb 
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resolution,  and  1,600  shares  against  it.  Plaintiffs  Williams, 
J.  H.  Harper  and  Helen  C.  Harper  supported  this  resolution. 
The  records  of  the  company  from  this  time  until  the  return  of 
the  office  to  Butte,  in  October,  1898,  appear  to  be  in  a  somewhat 
chaotic  condition.  The  treasurer,  it  appears,  kept  no  record 
at  all.  The  secretary's  record  is  in  part  regular  in  form,  and 
in  part  consists  of  fragmentary  scraps  and  separate  sheets  of 
paper  written  in  pencil,  containing  blanks  and  marginal  nota- 
tions pinned  to  the  leaves  of  some  book,  or  laid  loosely  bet^veen 
the  leaves.  Certain  writings  purporting  to  be  by-laws  of  the 
company  were  also  presented.  Some  of  these  records  consist  of 
references  to  resolutions  or  proceedings  by  number,  "without 
containing  the  resolutions  or  proceedings  to  which  they  refer. 
These  matters  were  all  offered  in  evidence,  and  were,  except  the 
loose  sheets,  admitted,  for  one  purpose  or  another,  over  the  ob- 
jections of  plaintiffs. 

Passing  these  objections  for  the  time  being,  and  considering 
these  so-called  records  in  connection  with  the  oral  testimony  in 
the  cause,  it  appears  that  Charles  D.  !^[cClure  was  president, 
Paul  A.  Fusz  vice  president,  M.  Rumsoy  treasurer,  and  Jesse 
B.  Mellor  secretary  of  the  board  of  directors ;  that  at  the  meet- 
ing of  this  board  held  at  St.  Louis,  December  29,  1892,  at  which 
were  present  defendants  Ewing,  Fusz,  M.  Rurasey,  L.  M.  Rum- 
sey  and  President  McClure,  this  proceeding  was  had :  "That 
this  board  does  hereby  approve  the  following  salaries  and  office 
rent,  as  set  by  the  president:  Secretary's  salary  $1,250  per 
annum,  messenger's  salary  $300  per  annum,  office  rent  $200 
per  annum."  That  on  February  25,  1893,  this  board  held  an 
adjourned  meeting  at  St.  Louis,  at  which  were  present  Vice 
President  Fufe,  L.  M.  Rumsey,  Treasurer  M.  Rumsey  and 
President  McClure,  and  the  following  proceeding  was  had: 
^'Mr.  Fusz  offered,  Mr.  L.  M.  Rumsey  seconding,  that  the  presi- 
dent be  paid  a  salary  of  $2,500  per  annum ;  that  the  vice  presi- 
dent be  paid  a  salary  of  $5.00  per  day  for  each  day  actually 
served;  that  the  treasurer  be  paid  a  salary  of  $25  per  montli, 
all  to  date  from  January  1,  1893.     Adopted."    It  further  ap- 
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pears  that  these  defendants,  acting  as  such  board  of  directors, 
continued  to  hold  meetings  at  St.  Louis^  Missouri,  until,  in  obe- 
dience to  the  order  of  the  court,  they  returned  the  records  to 
Montana;  and  at  Butte,  Montana,  October  27, 1898,  a  directors' 
meeting  was  held,  at  which  were  present  Ewing,  Fuaz,  Eumsey, 
Williams  and  one  Merrill,  who  was  then  a  director;  absent, 
McClure  and  M.  Eumsey.  At  this  meeting  the  minutes  of  the 
meeting  of  November  21,  1891,  and  July  16,  1892,  were  also 
read  and  approved  by  all  the  trustees  present,  except  Williams, 
who  did  not  vote.  The  minutes  of  the  various  directors'  meet- 
ings which  had  theretofore  been  held  in  the  city  of  St.  Louis 
were  then  read  and  aproved  by  all  of  tlie  directors  present,  ex- 
cept Williams,  who  did  not  vote.  It  appears  further  that  dur- 
ing the  time  the  office  was  maintained  at  St.  Louis  the  stock- 
holders' meetings  were  held  at  Combination,  Montana;  these 
defendants,  except  Mellor,  being  uniformly  re-elected  as  di- 
rectors. The  defendant  Mellor  was  at  no  time  a  director,  but 
was  during  this  period,  in  addition  to  being  the  secretary  of 
the  board  of  directors,  also  the  private  secretary  of  defendant 
McClure. 

The  expenditures  and  charges  to  which  specific  objections 
are  made  are: 

Pres.  McClure,  salary  as  president $14,374  78 

Pres.  McClure,  expenses  attending  stockholders'  meeting 75  00 

Pres.  McClure,  attorney's  fee 500  OO 

Vice  Pres.  Fusz,  salary  as  acting  president 1,038  15 

Vice  Pres.   Fusz,  attorney's  fee 400  00 

Vice  Pres.  Fusz,  visiting  directors  in  Montana  in  May.  1896 73  20 

Treas.  Rumsey,  salary  as  treasurer  and  acting  president 2,010  28 

A.    W.   Ewing 50  00 

Jesse  B.   Mellor,  salary  as  secretary 7,760  01 

OfBce  boys   at   St.  Louis 1,089  85 

Telephone    595  20 

OfQce,  office  supplies,  subscription  to  newspapers,  in  St.  Louis ....  2,147  94 

Louis   S.   McClure,   as  attorney's  fee 700  00 

Bimetallic  M.  Co.,  a  eorp.,  attorney's  fee.  in  March,  1893 562  55 

Also  an  entry  as  "inexplainable  shortages"  from  1896  to  1897 5,076  00 

Also  an  entry  in  favor  of  Paul  A.  Fusz,  C.  T.  Rhodes,  Boyd  Bros. 

and  W.  J.  Schofleld,  for  expenses  of  this  suit 1,056  65 

Demand  note  dated  Dec.  23,   1896,  to  the  National  Bank  of  Com- 
merce in  St.  Louis,  with  interest  at  6  per  cent,  per  annum  from 

date    10,000  <H} 

This  note  is  signed  "Combination  Mining  &  Milling  Co.     Chas. 
D.  McClure,  Pres."     There  was  also  a  deposit  of  25,418  ounces 
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of  Bllver  bullion,  having  a  yaliie  of  $16,000,  made  to  secure  the 
payment  of  this  note. 
Demand  note  dated  March  4,  1897,  to  the  National  Bank  of  Com- 
merce in  St.  Louis,  interest  at  6  per  cent,  per  annum  from  date. .     10.000  00 
This  note  is  signed,  "Combination  Mining  &  Milling  Co.,  by 
M.  Rnmsey,  Acting  President."     A  deposit  of  32,172  ounces  of 
silrer  bullion,  then  having  a  value  of  some  over  $20,000,  was 
made  as  security  for  the  payment  of  this  note. 
Demand   note   dated  March,   1899,   to   State   National   Bank  of  St. 

Louis,  interest  at  5  per  cent,  per  annum 3,500  00 

This   note  is  signed,  ''Combination  Mining  &  M.  Co.,  by  M. 
Rumsey,  Acting  President." 
''Promissory  note   or  writing  obligatory,"  dated  June  18,  1898,  to 
State  Bank  of  St  Louis,  due  six  months  after  date,  with  interest 

at  8  per  cent,  per  annum  from  maturity 18,000  00 

This  instrument  is  signed,  ''Combination  M.  &  M.  Co.,  Chas. 
D.  McClure,  President" 

Amount  collected  on  assessment  of  June  18,  1898 10,605  99 

Amount  claimed  to  have  been  loaned  and  advanced  to  company  by 

Pres.    McClure    9.583  30 

Maintaining  office  at  Butte  since  return  in  October,  1898,  at  $180 

per  month   

Disposition  of  the  proceeds  derived  from  the  sale  of  the  silver  bul- 
lion deposited  as  security 

Opinion. 

1.  It  is  claimed  by  respondents  that  it  does  not  appear  that 
plaintiffs  had  first  exhausted  their  remedy  within  the  corpora- 
tion, and  cannot  maintain  this  suit.  The  plaintiffs  make  no 
complaint  against  the  corporation  as  such,  or  against  the  other 
stockholders  thereof,  but  seek  relief  against  the  individual 
trustees  and  oflSceholders,  who,  it  is  alleged,  have  been  and  are 
now  fraudulently  diverting  and  misappropriating  the  funds  of 
the  corporation,  and  were  attempting  to  sell  the  stock  of  plain- 
tiffs to  satisfy  an  illegal  assessment  levied  by  the  same  indi- 
vidual defendants.  The  corporation  is  necessarily  made  a  party 
to  the  action.  Though  in  the  ijame  of  the  plaintiffs,  the  action 
is  in  reality  on  behalf  of  the  corporation.  (Beach  v.  Cooper, 
72  Cal.  99,  13  Pac  161.) 

The  action  being  directed  against  the  trustees  and  office 
holders,  it  would  be  idle  to  require  the  plaintiffs  to  first  make 
the  demand  against  those  officials  that  they  bring  suit  against 
themselves ;  and  it  further  appears  that  one  of  the  purposes  for 
^vhich  the  suit  was  brought  was  to  restrain  the  sale  of  stock 
under  an  assessment  levied  in  St.  Louis  in  June,  1898 ;  that  this 
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stock  would  become  delinquent  August  5th  of  the  same  year, 
and  would  be  sold  on  the  10th  of  the  following  September,  a 
period  of  little  over  thirty  days  intervening  between  the  alleged 
levy  of  the  assessment  and  the  time  when  the  same  would  become 
delinquent  If  it  were  possible  in  that  limited  time  for  plaintiffs 
to  counsel  with  all  the  other  stockholders  or  call  a  stockholders* 
meeting  to  consider  the  same,  such  action  would  be  unniecessary, 
for  the  reason  that,  had  all  the  other  stockholders  refused  to 
interfere  with  the  assessment,  any  stockholder  owning  a  single 
share  of  stock  would  have  the  right  to  bring  the  action  in  his 
own  name  to  prevent  his  own  property  from  being  sacrificed 
to  satisfy  an  illegal  assessment  If  the  allegations  of  the  com- 
plaint are  not  suflScient  to  entitle  the  action  to  be  considered 
as  brought  on  behalf  of  others  than  the  plaintiffs,  its  sufficiency 
as  an  action  in  their  own  behalf  is  not  impaired  by  the  aver- 
ments that  they  bring  it  for  others  as  well  as  for  themselves. 
(Wickersham  v.  Crittenden,,  93  Cal.  17,  28  Pac.  788.) 

In  Forrester  et  al.  v.  Boston  &  Montan/i  C.  C.  &  S.  Mining 
Co.,  21  Mont.  544,  55  Pac.  229,  353,  the  court  says:  "The 
law,  which  does  not  demand  a  request  tliat  a  person  or  corpora- 
tion sue  him  or  itself,  nor  require  the  doing  of  any  useless 
thing,  as  prerequisite  to  the  accrual  of  a  right  of  action,  will, 
therefore,  in  the  circumstances  here  existing,  permit  the  plain- 
tiffs to  maintain  suit  to  undo  or  prevent  the  acts  of  directors  or 
stockholders,  performed  or  threatened  to  be  performed,  if  such 
acts  be,  as  to  plaintiffs,  vltra  vires.  (GeiTy  v.  Bismarck  Bank, 
19  Mont  199,  47  Pac,  810 ;  Miner  v.  Ice  Co.,  93  Mich.  112, 
53  X.  W.  218,  17  L.  R  A.  412^;  Forrester  et  al.  v.  Boston  & 
Montana  Cons.  C.  &  S.  M.  Co./29  Mont  397,  74  Pac.  1093; 
Brewer  v.  Boston  Theater,  104  Mass.  378.) 

A  court  of  equity  having  obtained  jurisdiction  for  one  purpose, 
may  retain  that  jurisdiction  for  all  purposes  of  the  action  neces- 
sary to  the  complete  protection  of  plaintiff's  rights.  (Eaton  on 
Equity,  p.  39 ;  2  Pomeroy,  Eq.  Juris,  par.  181 ;  Oher  v.  Galla- 
gher,  93  V.  S.  199,  23  L.  Ed.  829 ;  Montana  Ore  Pur.  Co.  v. 
Boston  £  Montana  Cons.  C.  £  S.  M.  Co.,  27  Mont  288,  70  Pac. 
1114.) 
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2.  The  method  pursued  by  the  defendant  directors  and  offi- 
cers in  the  conduct  of  the  company's  business  appears  to  have 
been  to  leave  the  matter  almost  wholly  with  the  president  and 
the  secretary.  The  president  had  the  custody  and  control  of 
the  money  and  funds  of  the  company,  and  had  the  authority  to 
pay  the  same  out  on  vouchers  approved  by  the  president  and 
attested  by  the  secretary,  by  checks  signed  by  the  treasurer  and 
the  president.  The  signing  of  these  checks  seems  to  have  been 
about  the  only  function  performed  by  the  treasurer.  The  board 
of  directors  did  npt  appear  to  have  figured  in  the  allowance  or 
payment  of  accounts,  nor  is  there  anything  in  the  record  to  the 
effect  that  the  board  of  directors  had  ever  ordered  paid  any  ac- 
counts. The  treasurer,  it  appears,  kept  no  books  at  all.  The 
statements  which  he  rendered  would  therefore  be  collated  from 
the  books  kept  by  the  secretary  and  the  president.  The  presi- 
dent and  the  secretary  were  therefore  charged  with  the  knowl- 
edge of  all  the  expenditures  made,  to  whom  they  were  made, 
and  for  what  purpose.  The  evidence  of  those  two  officials  rela- 
tive to  the  expenditures  charged  in  the  complaint  as  having  been 
a  misapplication  of  the  funds  of  the  company  is  very  meager. 
The  president  says  he  did  not  knoT^  w^hat  the  $75  was  paid  him 
for ;  it  may  have  been  for  traveling  expenses  or  board.  The  sec- 
retary attemptsi  no  explanation.  The  president  further  says 
that  he  cannot  tell  what  the  $500  paid  him  as  attorney  fee  was 
for,  except  that  it  was  in  relation  to  salt  contracts.  The  secre- 
tary's meager  statements  are  to  the  same  effect.  The  $400  paid 
as  attorney's  fee  to  defendant  Fusz  is  not  explained  by  the 
president,  but  the  secretary  and  Fusz  say  it  was  in  connection 
with  traveling  expenses  to  Utah  to  investigate  a  process  for 
working  silver.  No  explanation  whatever  is  made  of  the  $73.70 
paid  to  Fusz,  as  stated  on  the  books,  for  visiting  directors  in 
1896.  The  $50  paid  Ewing,  it  is  claimed,  was  for  auditing 
books.  The  $1,089.85  was  for  expense  of  office  boys  at  St.  Louis 
from  1892  to  1898.  The  $595.20  charged  for  telephone  was 
used  for  that  purpose  at  St  Louis  during  this  period.  The 
$2,147.94  charged  for  office  supplies,  subscriptions  to  news- 
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papers,  etc.,  was  for  rent,  stationery  and  books  in  St.  Louis. 
The  $700  paid  to  Louis  S.  McClure  as  attorney  fee  was  simply 
paid  him  by  the  president^  Charles  I).  McClure,  to  be  used  in 
the  "silver  cause,"  tliough  how  it  was  used,  and  when,  or 
whether  at  all,  the  record  is  silent.  The  attorney's  fee  paid  the 
Bimetallic  Company,  of  $562.55,  was  to  assist  in  paying  ex- 
penses of  a  del^ation  sent  to  Helena  to  work  for  the  creation 
of  Granite  county.  No  explanation  is  attempted  of  the  $5,076 
entered  as  "inexplainable  shortages.''  The  $1,056.55  charged 
in  favor  of  Fusz,  Rhodes,  Boyd  Bros,  and  Schofield,  for  the 
expenses  of  this  suit,  are  alleged  to  be  expenses  incurred  by 
Fusz  and  Mellor  in  preparing  for  the  defense  of  this  action. 
The  money  received  on  the  two  $10,000  notes  executed  to  the 
Bank  of  Commerce,  St.  Louis,  it  is  claimed,  was  sent  to  Mon- 
tana to  be  used  for  the  benefit  of  the  company.  The  $3,500 
note  to  the  State  National  Bank  of  St.  Louis,  it  is  claimed,  was 
used  for  paying  the  salary  of  Rhodes  and  Coy,  and  for  purchas- 
ing goods.    Rhodes  was  assistant  secretary. 

It  is  claimed  that  the  proceeds  of  the  $18,000  note  executed 
to  the  State  Bank  of  St.  Ix)uis  were  used  in  taking  up  the  other 
two  $10,000  notes. 

It  appears  further  that  $10,605.95  was  collected  on  the  void 
assessment  of  June  18,  1898,  and  was  p^id  to  the  president; 
that  the  $9,515.41  claimed  to  have  been  loaned  to  the  company 
by  the  president  was  for  the  purpose  of  refunding  to  the  stock- 
holders the  amount  paid  in  on  this  void  assessment.  The  presi- 
dent says  this  amount  paid  in  on  this  void  assessment  was  used 
by  the  company,  and  he  says :  "I  advanced  the  amount  to  the 
company,  and  the  money  was  used  for  care-taking,  insurance, 
taxes,  and  other  necessary  running  expenses,  and  interest."  He 
also  adds  that  no  salaries  were  paid  out  of  the  above  funds  to 
officers.  Whether  the  president  has  reference  to  the  money 
loaned  by  him  to  the  company,  or  to  the  $10,605.95  when  he 
says  it  was  used  by  the  company  for  insurance,  taxes,  running 
expenses,  etc.,  and  that  no  part  was  paid  for  salaries,  cannot 
be  gathered  from  his  general  answer.     The  secretary,  Mellor, 
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in  testifying  relative  to  expenditures  of  the  amount  paid  in  on 
this  void  afisesament,  says  "that  $5,400  of  it  was  retained  by 
the  president.*'  Then  he  corrected  that  statement^  and  said  tho 
amount  retained  by  the  president  was  $6,364.92.  On  redirect 
examination  he  states  that  this  amount  retained  by  the  president 
was  $5,074.79;  also  that  a  check  was  drawn  in  favor  of  M. 
Kumsey  for  $675  ;  that  a  check  was  also  drawn  in  favor  of  A.  W. 
Ewing  for  $50 ;  that  another  check  was  drawn  in  favor  of  Mr. 
Fusz  for  $487.50.  None  of  these  checks  had  been  paid.  The 
only  explanation  of  the  $180  per  month  charged  for  maintain- 
ing the  office  in  Butte  is  that  "it  is  necessary  expense."  The 
record  shows  that  $35  of  this  was  for  rent.  What  the  other  was 
for  is  not  explained.  The  testimony  further  shows  that  $250 
per  year  is  the  reasonable  expense  of  maintaining  the  company's 
office  at  Butte,  and  doing  the  necessary  bookkeeping,  and  that 
$5,000  per  year  was  ample  to  protect  the  company's  property 
and  to  pay  the  insurance  and  taxes. 

On  the.  . .  .day  of .  . . .,  1900,  the  National  Bank  of  St. 
Louis  brought  suit  in  the  United  States  circuit  court  for  the 
district  of  Montana  against  the  defendant  company,  and  re- 
covered judgment  by  default  against  said  company  for  tho 
amount  of  the  $3,500  note,  and  also  for  the  amount  of  the  $18,- 
000  note,  which  had  been  assigned  to  the  plaintiff ;  the  amount 
of  said  judgment  being  $29,903.06.  Execution  was  issued,  and 
the  personal  property  of  the  defendant  company  sold  to  the  Bi- 
metallic Mining  Company,  a  corporation  operated  by  defend- 
ants^ for  $800,  and  the  real  estate  was  sold  to  the  plaintiff  in 
Ihat  action  for  $29,075.  Defendant  Chas.  D.  McClure  also 
obtained  a  default  judgment  against  the  defendant  company 
for  $9,583.30,  for  the  money  alleged  to  have  been  loaned  by 
him  to  repay  the  void  assessment,  and  for  $67.89  paid  out  on 
account  of  the  company.  Sale  of  this  property  under  execution 
was  made  on  May  11,  1900.  In  the  statement  made  by  Treas- 
urer M.  Bimisey,  on  January  6,  1898,  the  personal  property 
belonging  to  the  company  is  listed,  with  a  value  thereof,  and 
amounts  to  several  thousand  dollars.    One  diamond  drill  alone 
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is  listed  at  $3,247.60.  The  return  of  the  United  States  mar- 
shal does  not  specify  the  items  of  personal  property  sold.  The 
defendant  corporation  was  not  operating  its  mines  during  any 
of  this  period,  and  the  record  does  not  contain  any  explanation 
of  this  enormous  decrease  in  the  value  of  its  personal  property. 
When  the  company  closed  its  operations  in  1893,  the  reasons 
for  such  action  given  was  the  low  price  of  silver.  In  1895, 
when  operations  were  resumed,  it  is  shown  that  silver  was  still 
lower  than  when  the  company  closed  in  1893,  but  the  defendant 
alleged  that  it  was  for  the  purpose  of  working  off  supplies  then 
on  hand ;  yet  it  appears  that  in  February,  1897,  when  operations 
were  finally  closed,  the  company  had  on  hand  more  than  $20,- 
000  of  supplies,  and  it  is  not  in  the  record  that  any  disposition 
was  ever  made  of  them. 

The  record  does  not  contain  any  specific  authority  from  the 
board  of  trustees  to  any  of  the  officials  to  negotiate  these  loans 
or  to  execute  these  notes ;  neither  does  the  entry  of  any  of  these 
charges  in  the  books  of  themselves,  in  the  form  there  appearing 
in  the  light  of  this  evidence,  show  that  the  expenditures  were 
for  legitimate  corporate  purposes,  the  plaintiffs  having  shown 
that  neither  of  the  parties  to  whom  an  attorney's  fee  was  cred- 
ited was  in  fact  an  attorney.  Under  the  rule  which  the  officials 
claimed  was  their  guide,  the  president  and  secretary  were  to  be 
given  vouchers  for  these  several  expenditures,  but  at  this  hear- 
ing these  vouchers  were  either  not  produced,  or,  if  produced, 
they  contained  no  information  as  to  what  the  items  were  ex- 
pended for.  It  is  claimed  by  defendants  that  the  word  "attor- 
ney" should  be  read  "agent."  The  donation  to  Louis  S.  Me- 
Clure  and  to  the  Bimetallic  Mining  Company  were  clearly  out- 
side of  the  purposes  for  which  the  corporation  was  created,  both 
being  for  strictly  political  purposes.  The  statute  specifies  the 
purposes  for  which  corporations  may  be  created.  Political  pur- 
poses do  not  appear  in  the  enumeration.  The  stockholders  of 
the  company,  for  aught  the  record  here  shows,  were  not  unani- 
mous in  their  political  beliefs,  or  in  the  desire  to  have  this  new 
county  created.    It  is  also  possible  that  a  majority  of  the  stock- 
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holders  may  have  sanctioned  all  these  actions  of  these  directors 
and  of  these  officials  in  such,  a  manner  as  to  be  binding  upon 
them,  but,  if  so,  it  is  on  the  ground  of  estoppel,  and  is  not  bind- 
ing upon  those  stockholders  who  did  not  take  part  in  these  pro- 
ceedings, or  sanction,  by  act  or  acquiescence,  tbe  making  of 
these  expenditures.  (Cook  on  Corp.  par.  657.)  It  further  ap- 
pears that  the  deposit  of  57,590  ounces  of  silver  made  as  security 
for  the  payment  of  the  two  $10,000  notes  was  withdrawn  and 
sold,  but  there  is  no  evidence  as  to  what  became  of  the  proceeds. 
3.  On  February  25,  1893,  four  of  the  defendant  directors 
assembled  at  St.  Louis,  and,  on  motion  of  Vice  President  Fusz, 
voted  three  of  their  number,  to-wit.  President  Charles  D.  Mo- 
Clure,  Vice  President  Paul  A.  Fusz  and  Treasurer  M.  Rumsey, 
the  salaries  before  mentioned.  This  resolution  not  only  fixed 
die  salaries  of  these  officials,  but  gave  them  back  pay  from  the 
1st  day  of  January,  1893.  Officers  of  a  corporation  are  not, 
as  of  right,  entitled  to  salaries.  Neither  has  the  board  of  di- 
rectors the  inherent  power  to  vote  a  salary  to  any  director.  The 
power  so  to  do  must  emanate  from  the  stockholders,  from  statute 
or  from  by-laws  legally  adopted. 

In  BliLC  V.  CapitcU  National  Bcmk,  145  Ind.  518,  43  N.  E. 
655,  the  court,  at  page  521,  145  Ind.,  and  page  656,  43  K  E., 
says :  "In  Thompson,  Com.  on  the  Law  of  Corp.  Vol.  IV,  Sec. 
4682,  the  rule  with  reference  to  the  question  presented  by  this 
plea  is  stated  thus:  'The  president  of  a  corporation  is  always 
a  member  of  its  board  of  directors.  In  addition  to  his  ordinary 
duties  as  a  director,  it  is  his  function  to  preside  at  meetings  of 
the  board,  and,  tc^ether  with  the  secretary,  and  by  means  of  the 
corporate  seal,  where  a  seal  is  required,  to  authenticate  the 
formal  acts  and  contracts  of  the  corporation.  In  respect  of  his 
right  to  oompensation,  he  is  subject  ordinarily  to  the  rule  al- 
ready stated  with  regard  to  directors :  he  is  not  entitled  to  any 
oompensation  for  performing  the  ordinary  duties  of  his  office, 
unless  the  governing  statute,  or  some  by-law,  regulation,  resolu- 
tion or  contract,  to  which  his  own  vote  was  not  essential,  has 
given  it  to  hiuL    As  the  law  does  not  imply  an  agreement  to  pay 
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for  such  services,  in  order  for  him  to  recover  compensatioii<  for 
them  he  must  at  least  show  an  antecedent^  valid  agreement  to 
pay  for  them/  That  the  proposition  stated  in  the  text  is  correct^ 
we  have  no  doubt ;  that  it  is  well  fortified  by  the  deciaions^  we 
know ;  and  that  the  same  rule  applies  to  the  oiBSce  of  vice  presi- 
dent, it  is  needless  to  suggest.  *  *  *  Section  4380,  Thomp- 
son, Com.  Corp. ;  Loan  Ass'n,  v.  Stonemetz,  29  Pa.  St.  534 ; 
Cheeney  v.  Lafayette,  etc.  Co.,  68  HI.  570,  18  Am.  Eep.  584 ; 
New  York,  etc.  Co.  v.  Ketchum,  27  Conn.  170 ;  *  *  *  Kil- 
patrich  v.  Penrose  Bridge  Co.,  49  Pa.  St.  118,  88  Am.  Dec. 
497 ;  *  *  *  Hall  v.  Railroad  Co.,  28  Vt.  401,  406 ;  Bliss 
v.  Matteson,  45  N.  Y.  22 ;  *  *  *  Manx  Ferry,  etc.  Co.  v. 
Branegaav,  40  Ind.  361." 

In  Pfeiffer  v.  Lansherg  Brake  Co.,  44  Mo.  App.  59,  the  court 
holds  that  one  who  is  both  a  secretary  and  a  director  of  a  corpo- 
ration is  not  entitled  to  compensation  for  services  as  secretary 
in  absence  of  specific  prearrangement  therefor.  On  page  62 
the  court  says:  "The  cases  hold  with  great  unanimity  that  the 
directors  of  a  corporation  are  not  entitled  to  compensation  for 
their  services  as  directors,  unless  by  statute,  by-law  or  prior 
action  of  the  stockholders ;  that  the  law  does  not  imply  a  prom- 
ise on  the  part  of  the  corporation  to  pay  for  such  services ;  and 
that  they  cannot  vote  themselves  compensation  for  such  services 
after  the  services  have  been  rendered."  Citing  a  number  of 
cases,  among  which  appear  Eakins  v.  White  Bronze  Co.,  75 
Mich.  568,  42  N.  W.  982 ;  Ashton  v.  Dashaway  Ass'n,  84  Cal. 
61,  22  Pac  660,  23  Pac.  1091,  7  L.  R  A.  809;  Wood  v.  Lost 
Lake,  etc.  Co.,  23  Ore.  20,  23  Pac.  848,  37  Am.  St.  Eep.  651. 

In  McMullen  v.  Ritchie,  (C.  C.)  64  Fed.  253,  the  court  holds 
that,  in  the  absence  of  resolution  or  by-law,  an  officer  of  a  coi^ 
poration  cannot  predicate  a  claim  against  the  company  for  ser- 
vices rendered  as  such  officer.  See,  also,  Danville,  H.  &  W.  R. 
Co.  V.  Ease,  (Pa.)  39  Atl.  301 ;  McCarthy  v.  Mt.  Tecarte  L.  d 
W.  Co.,  Ill  Cal.  328,  43  Pac  956. 

Defendants  claimed  that  the  board  possessed  this  power  under 
authority  conferred  by  certain  provisions  of  what  they  claim 
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are  the  by-laws  of  the  corporation,  and  which  were  put  in  evi- 
dence by  the  defendants.  Section  454  of  the  Fifth  Division 
of  the  Compiled  Statutes  of  1887  conferred  upon  the  directors 
of  a  corporation  the  authority  to  make  by-laws.  Whether  the 
by-laws  introduced  in  evidence  in  this  case  were  ever  legally 
adopted,  so  as  to  make  them  binding  upon  the  stockholders  or 
the  corporation,  will  be  hereafter  considered.  They  are  at  least 
in  this  action  binding  upon  the  defendants.  It  appears  to  be  a 
fact  admitted  that  the  five  defendant  trustees  held  a  meeting 
in  St.  Louis,  Missouri,  December  1,  1892,  and  adopted  this 
code  of  so-called  by-laws,  conferring  upon  themselves  the  au- 
thority to  vote  salaries,  and  then,  under  the  authority  thus  con- 
ferred, proceeded  afterwards  to  vote  three  of  their  number  the 
salaries  complained  of.  This  action  of  the  officials  in  voting 
themselves  salaries  cannot  be  sustained,  and  the  resolution  must 
be  declared  wholly  void.     (Section  2970  et  seq.y  Civil  Code.) 

In  Wickersham  v.  Crittenden,  106  Cal.  327,  39  Pac.  602, 
the  court  holds  that  a  salary,  whether  a  fair  one  or  not,  voted 
by  the  trustees  of  a  bank  to  one  of  their  number  as  president, 
is  unlawful,  and  he  may  be  compelled  to  account  therefor, 
where  he  took  part  in  the  proceedings,  and  his  vote  was  essential 
to  the  adoption  of  the  resolution. 

Martin  v.  Santa  Cruz  Waier  Storage  Co.,  {Ariz.)  36  Pac. 
36,  was  an  action  by  a  secretary  of  a  corporation  to  recover  his 
salary.  It  appears  that  the  by-laws  adopted  by  the  corporation 
authorized  the  board  of  directors  to  appoint  a  secretary  and 
fix  his  salary.  The  board  consisted  of  five  directors.  Three  of 
these  directors  met^  and  voted  one  of  their  number  a  salary  as 
secretary.  The  supreme  court,  in  affirming  the  judgment  in 
favor  of  the  defendant  rendered  in  the  district  court,  usea  the 
following  language :  "The  appellant  was  a  director  of  the  cor- 
poration, and  intrusted  with  its  interest  in  a  fiduciary  capacity. 
He  owed  to  his  principal  his  fair,  impartial  and  disinterested 
judgment  in  fixing  the  salary  of  its  secretary.  The  corporation 
had  the  right  to  demand  of  him  his  entire  vigilance  in  its  behalf. 
It  is  intolerable  that  an  agent  be  suffered  to  act  at  the  same 
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time,  in  the  same  matter,  for  himself  and  principal  too.  The 
result  of  such  a  course,  if  allowed,  would  be  manifest.  The  act 
of  a  fiduciary  agent  in  dealing  with  the  subject-matter  of  his 
trust,  or  the  interest  intrusted  to  his  care  and  keeping,  to  his 
own  individual  gain  and  profit,  is  viewed  by  the  courts  with 
great  jealousy,  and  will  be  set  aside  on  slight  grounds.  The 
doctrine  is  founded  on  the  soundest  morality,  and  is  frequently 
recognized.  Oil  Co.  v.  Marhury,  91  U.  S.  587,  23  L.  Ed.  328. 
All  transactions  so  tainted  are  voidable,  without  regard  to  the 
fairness  or  honesty  of  the  act.  Graves  v.  Mining  Co,,  81  CaL 
303,  22  Pac.  (>(>.").  And  so  a  director  of  a  corporation  cannot 
vote  himself  a  salary.  Wai'd  v.  Davidson,  89  Mo.  445,  1  S.  W. 
846;  Bidis  v.  ^Vood,  37  X.  Y.  317.  The  rule  is  enforced  with 
great  rigor  against  oflicers  voting  themselves  salaries.  Thomp. 
Liab.  Off.  351.  They  cannot  pro])erly  act  on,  nor  form  part  of 
a  quorum  to  act  on,  a  proposition  to  increase  their  compensation. 
Bank  v.  Collins,  7  Ala.  95.  Certainlv  thev  cannot  vote  them- 
selves  i>ack  pay.'  It  is  like  giving  away  the  assets  of  the  oor- 
IX)ration.  Cook,  Stocks  k  S.  Sec.  657,  p.  756;  Holder  v.  Rail- 
road Co.,  71  111.  106,  22  Am.  Rep.  89."  See,  also,  Wichersham 
v.  Crittenden,  93  Cal.  17,  28  Pac.  788;  Hardee  v.  Sunset  OH 
Co.    (C.  C.)  56  Fed.  51. 

In  Jo7ies  V.  Morrison,  31  Minn.  140,  16  X.  W.  854,  the  court, 
in  considering  the  legalitv  of  the  act  of  four  directors  of  a  cor- 
poration  in  voting  three  of  their  number  salaries,  says:  ^*They 
are  agents  of  the  coqKiration,  and,  as  in  cases  of  other  agents, 
their  acts  on  behalf  of  their  principal,  in  matters  where  their 
own  interests  come  in  conflict  with  those  of  the  corix)ration — 
where  their  self-interest  may  tend  to  deprive  the  corporation  of 
the  full,  free  and  impartial  exercise  of  the  judgment  and  dis- 
cretion which  they  owe  to  their  principal — are  looked  upon  and 
scrutinized  with  great  jealousy  by  the  courts.  Their  acts  in 
such  cases  are  prima  facie  voidable  at  the  election  of  the  corpo- 
ration or  of  a  stockholder.  Cumbej'latid  Coal,  etc.  Co.  v.  Parish. 
42  Md.  59S;  Cohman.  v.  Sccorid  Ave.  B.  Co.,  38  X.  T.  201; 
Hoyle  v.  Plattshimjh  d-  M.  B.  Co.,  54  X.  Y.  314,  13  Am.  Rep. 
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595;  Blake  v.  Buffalo  Creeh  i?.  Co,,  56  X.  Y.  485 ;  Covington, 
etc.  R.  Co,  V.  Bowler,  9  Bush.  468 ;  Pahie  v.  Lake  Erie,  etc,  R, 
Co,,  31  Ind.  283 ;  Port  v.  Russell,  36  Ind.  60,  10  Am.  Rep.  5 ; 
Cook  V.  Berlin,  TVooZen  Mill  Co,,  43  Wis.  433 ;  European,  etc, 
Ry.  Co,  V.  Poor,  59  Me.  277 ;  Bestor  v.  ^yath€n,  60  111.  138 ; 
Harts  V.  Brown^  77  111.  226;  Simons  v.  Ti/Zca;t  Oil,  etc,  Co,, 
61  Pa.  St,  202,  100  Am.  Dec.  628 ';  Rice's  Appeal,  79  Pa.  St. 
168;  First  Nat'l  Bank  v.  Gifford,  47  Iowa,  575;  Gardner  v. 
Builer,  30  N.  J.  Eq.  702.  The  rule  is  ^ipplied  rigorously  to 
votes  giving  themselves  compensation.  Thompson  on  Officers 
of  Corporations,  351,  and  note;  Maaix  Ferry  Gravel  R,  Co,  v. 
Branegan,  40  Ind.  361."  To  the  same  effect  are  the  decisions 
in  Miner  v.  Ice  Co,,  93  Mich.  97,  53  X.  W.  218,  17  L.  R  A. 
412;  TenEijck  v.  Pontiac,  etc,  R,  Co.,  (Mich.)  3  L.  R.  A.  378, 
note;  Ward  v.  Davidson,  89  Mo.  445,  1  S.  W.  846 ;  Hill  v.  Rkli 
Hill  C.  M,  Co,,  119  Mo.  9,  24  S.  W.  223  ;  Cook,  Corp.  (5th  Ed.) 
657;  10  Cyc.  of  Law  Proc  899. 

4.  It  is  claimed  that  it  was  advant^eous  to  the  company  to 
have  its  office  at  St.  Louis ;  that  it  could  purchase  its  supplies 
with  two  other  companies  operated  by  defendants;  could  get  a 
lower  rate  of  interest ;  and  that  St.  Louis  was  a  good  silver  stock 
market.  Wliy  all  this  could  not  have  been  accomplished  through 
an  office  in  Montana  is  not  apparent.  The  record  shows  that 
the  principal  supplies  required  by  the  company  were  quicksilver, 
powder,  salt,  mining  machinery  and  mining  supplies;  that  all 
these  were  purchased  in  California,  Utali,  Montana  and  at  Chi- 
cago ;  and  that  the  product  of  the  mines  was  silver  bullion,  which 
was  marketed  in  Xew  York.  There  is  some  evidence  to  the 
effect  that  defendant  L.  TM.  Rumsey  sold  some  supplies  to  the 
company  on  competitive  bids,  but  neither  the  character  nor  the 
amount  of  these  supplies  is  stated.  It  is  not  explained  M'hat 
advantage  the  company  received  from  a  telephone  service  at  St. 
Louis,  or  from  the  employment  of  office  Iwys  there,  when  all 
the  actual  mining  operations  were  carried  on  in  Montana ; 
Neither  does  it  appear  that  this  company  received  any  benefit 
whatsoever  bv  reason  of  maintaining  the  office  at  St.  L)uis  that 
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would  not  have  accrued  to  it,  had  the  office  been  kept  at  the  place 
designated  in  the  articles  of  incorporation.  Neither  can  the 
charge  of  $1,056.65  made  by  defendants  Fusz  and  Mellor 
against  the  defendant  corporation  as  cost  incurred  by  them  in 
preparing  their  defense  in  this  action  be  sustained. 

5.  The  law  under  which  this  company  was  incorporated  is 
Chapter  25,  Fifth  Division,  Comp.  St.  1887.  That  statute 
provided  that  the  certificate  filed  with  the  secretary  of  the  ter- 
ritory should  designate  the  city,  town  or  locality  and  county  in 
which  the  principal  business  of  the  company  should  be  trans- 
acted. Section  449.  That  section  also  provided  that  the  com- 
pany might  designate  a  place  of  business  outside  of  the  terri- 
tory, but  the  certificate  should  so  state. 

Sections  468  and  486  of  the  same  division  provided  the  man- 
ner in  which  a  company  organized  under  that  chapter,  or  prior 
to  the  enactment  of  that  law,  might  come  under,  and  avail  itself 
of,  the  privil^es  and  provisions  in  said  chapter  granted. 

This  company,  it  will  be  noticed,  did  not  follow  this  proced- 
ure in  the  removal  of  its  office  to  St.  Louis.  That  statute  un- 
doubtedly means  that  the  company,  while  maintaining  its  prin- 
cipal office  within  the  state,  may  designate  a  subordinate  office 
outside  of  the  state ;  but  there  is  no  law  any  place  which  author- 
izes the  removal  of  the  principal  office  from  the  jurisdiction  in 
which  the  company  was  created.  The  resolution  passed  at  the 
stockholders'  meeting  in  June,  1892,  provides  for  the  removal 
of  the  home  office  and  directory  of  the  company  from  the  city 
of  Butte  to  the  city  of  St.  Louis.  The  testimony  is  that  this 
office  was  actually  moved  to  St  Louis,  and  that  the  hockSy  papers 
and  records  of  the  company  were  taken  to  St,  Louis,  and  that 
the  office  at  Butte,  designated  in  the  articles  of  incorporation 
as  the  principal  office  of  the  company,  was  actually  closed  and 
abandoned.  By  reason  of  this  action  the  records  of  the  company 
were  removed  beyond  the  jurisdiction  of  the  state  in  which  the 
corporation  was  created,  and  where  it  actually  transacted  its 
mining  business.  The  funds  of  the  company  were  also  removed. 
The  record  of  the  actions  of  the  board  of  directors  was  kept  at 
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St.  Louis.  Expenditures  were  made  from  there.  Tlie  stock 
books  were  kept  there — all  beyond  the  reach  and  jurisdiction 
of  the  state  of  Montana.  Local  stockholders  had  no  means  of 
ascertaining  just  what  was  done  by  the  board  of  directors,  ex- 
cept by  journeying  to  St.  Louis.  These  acts  were  without  war- 
rant or  sanction  of  law,  and  must  therefore  be  held  vitra  vires, 
and  not  binding  on  any  one  who  did  not  participate  therein. 

It  is  true  that  corporations  organized  in  one  state  may  trans- 
act business  in  a  foreign  state.  It  is  likewise  true  that  persons 
^ho  deal  with  corporations  in  such  foreign  state  may  be  estopped 
from  disputing  the  validity  of  the  transactions.  But  we  know 
of  no  principle  of  law  that  authorizes  a  corporation  to  move  its 
principal  business  office  from  and  beyond  the  jurisdiction  of 
the  state  in  which  the  corporation  was  created. 

In  MacOirmiss  v.  B.  &  M,  (Joiis.  C.  &  8,  M.  Co.,  29  Mont. 
4^8,  75  Pac.  89,  this  court  uses  this  language:  "The  officers  of 
a  corporation  are  trustees.  By  their  acts  in  engaging  in  an 
unlawful  enterprise,  and  making  the  corporation  a  party  to  it, 
they  are  guilty  of  a  breach  of  trust,  and  both  they  and  the  cor- 
poration can  be  held  to  account  by  a  court  of  equity,  at  the  suit 
of  a  minority  stockholder  who  has  not  participated  in  the  vio- 
violation  of  the  law." 

It  is  also  true  that  directors  of  a  corporation  may  transact 
much  business  outside  of  the  state,  but  they  have  no  right  to 
move  the  entire  official  business  of  the  corporation  beyond  the 
state,  and  the  acts  of  these  directors  in  attempting  to  hold  regu- 
lar monthly  meetings  and  to  sit  as  the  board  of  directors  oi  the 
corporation  at  St.*  Louis,  Missouri,  were  acts  ultra  vires. 

6.  It  is  also  claimed  by  the  defendants  that  these  various 
acts  of  the  board  of  directors  were  subsequently  ratified  by  the 
board  at  a  regular  meeting  held  in  Butte,  Montana,  October  27, 
1898,  and  at  the  various  stockholders'  meetings  held  at  Combi- 
nation, Montana,  during  the  time  that  the  directors  were  main- 
taining the  office  in  St  Louis.  The  action  of  defendants  in 
meeting  at  Butte  after  the  commencement  of  this  action,  and 
attempting  by  their  o^vn  votes  to  ratify  their  o^vn  previous  ac- 
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tions,  of  which  complaint  is  hei'e  made,  can  have  no  significance 
in  this  case.  At  each  of  the  various  meetings  held  in  Combina- 
tion, Montana,  during  the  time  that  the  trustees  were  maintain- 
ing the  principal  office  in  St.  Louis,  Missouri,  the  following 
resolution  was  passed :  "Resolved,  that  all  the  acts  of  the  trust- 
ees and  officers  of  this  company  in  conducting  its  business  for 
the  year  last  past  and  now  closed,  be  and  the  same  is  hereby 
approved."  It  apj^ears,  however,  that  none  of  the  matters  com- 
plained of  in  this  suit  were  presented  to  the  stockholders.  The 
only  purpose  for  which  these  meetings  were  called,  as  stated  in 
the  notice,  was  to  elect  directors.  Xo  other  business  was  speci- 
fied. Xo  statements  were  presented  as  to  the  conditions  of  the 
company  or  as  to  what  business  had  ])een  transacted  by  the 
directors.  These  meetings  were  attended  in  person  by  only  a 
few  of  the  stockholders,  though  proxies  for  a  majority  of  the 
stock  were  present.  The  defendants  and  their  friends  held  a 
majority  of  this  stock.  The  resolution  appears  to  be  the  same 
in  substance  as  that  quoted  in  Fanners'  Loan  £  Ti'ust  Co.  v. 
San  Diego  Si.  Car  Co.,  (C.  C.)  45  Fed.  518,  which  in  that  case 
was  held  insufficient  as  a  ratification.  As  stated  in  Martin  v. 
Santa  Cruz  Water  Storage  Covipany,  al)ove  cited:  "The  act 
claimed  as  a  ratification  is  not  a  direct,  substantive  act,  with 
that  object  in  view.''  We  have,  as  a  result,  should  we  treat  this 
action  as  a  ratification,  some  of  these  verv  defendants  who  voted 
for  this  resolution,  and  who,  we  are  justifieil  in  saying  from  this 
record,  caused  its  adoption,  indorsing  and  ratifying  their  own 
wrongful  acts,  which  cannot  be  permitted. 

It  is  further  claimed  that  the  plaintiffs  have  been  guilty  of 
laches.  There  might  be  some  force  in  this  contention  if  the 
complaint  here  made  only  went  to  a  single  act,  but  the  same 
course  of  conduct  Avas  pursued  up  to  the  very  commencement 
of  this  proceeding.  There  is  no  room  here  for  any  claim  that 
either  the  corporation  or  the  minority  stockholders  have  acqui- 
esced in  or  ratified  this  conduct.  (Miner  v.  Ice  Co.,  93  Midi. 
112,  53  X.  W.  218,  17  L.  E.  A.  412.) 

7.     Certain  matters  were  admitted  in  evidence,  over  the  ob- 
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jectioiis  of  the  plaintiffs,  the  comj^etency  of  which  has  not  here- 
tofore been  passed  upon.  The  record  of  the  stockholders'  meet- 
ings held  in  Montana  during  the  time  that  the  office  was  kept 
at  St.  Louis,  and  certain  parts  of  the  so-called  by-laws,  were  ad- 
mitted over  the  ol>jection  that  they  had  never  been  legally 
adopted.  Objection  was  also  made  to  certain  parts  of  the  depo- 
sitions of  witnesses  McClure  and  Fusz.  All  this  evidence  was 
considered  by  the  referee  and  court  at  the  trial,  and  has  been 
herein  treated  as  forming  a  part  of  this  I'ecord,  but  the  objec- 
tions have  not  been  passed  upon.  The  minutes  of  the  stock- 
holders' meetings  consisted  of  separate  sheets  of  paper  pinned 
to  the  leaves  of  a  record  book,  and  this  was  their  onlv  identifica- 
tion.  This  was  insufficient.  These  minutes  should  have  been 
rejected  as  not  properly  identified.  In  the  matter  of  the  intro- 
duction of  the  by-laws,  the  plaintiffs  had  first  introduced  a  part 
thereof  with  a  reservation  that  they  did  not  admit  their  legality, 
but  at  th«^  same  time  maintained  that  thev  were  not  loffallv 

€  O  I. 

adopted.  These  by-laws  introduced  by  plaintiffs,  as  well  as 
th()^e  introduced  by  defendants,  Avere  nil  recorded  in  the  same 
l)ook,  and,  the  plaintiffs  having  introduced  a  part  of  the  by-laws 
over  the  objections  of  defendants,  the  defendants  had  the  right 
to  introiluce  the  remaining  part.  (Section  3130,  Code  of  Civil 
Procedure. ) 

The  objections  made  to  the  dei)Ositions  of  the  witnesses  Mc- 
Clure and  Fusz  were  principally  to  the  effect  that  their  answers 
to  some  of  the  questions  Avere  not  responsive,  were  indefinite 
and  evasive,  or  were  conclusions  of  the  witnesses.  It  must  be 
admitted  that  a  part  of  the  testimony  of  these  witnesses  is  not 
of  that  certain  and  positive  characer  wdiicli  a  cestui  que  trust 
has  a  right  to  expect  and  demand  from  his  trustee,  but  we  find 
no  reversible  error  in  its  admission  in  this  particular  action. 

8.  It  appears  affirmatively  from  the  record  that  no  part  of 
the  raonev  paid  to  or  withheld  bv  the  defendants  as  salaries  W'as 
on  account  of  any  services  performed  by  them  in  or  about  the 
operation  of  the  company's  mines.  On  the  contrary,  it  appears 
that  no  such  services  were  performed  by  defendants,  and  that 
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a  sum  exceeding  $13,000  was  paid  as  salaries  while  the  mines 
w^ere  lying  idle.  Defendant  Mellor  says  he  never  resided  in 
Montana.  His  services  as  secretary,  for  which  he  was  paid 
more  than  $7,000,  were  confined  to  St.  Louis.  The  necessity 
for  negotiating  these  loans  at  St.  Louis,  for  the  repayment  of 
which  the  company's  property  was  sold  on  execution,  was  caused, 
if  such  necessity  did  in  fact  exist,  by  the  wrongful  act  of  the 
defendant  directors  in  voting  the  salaries  to  the  president,  vice 
president  and  treasurer,  and  to  their  secretary  stationed  at  St. 
Louis.  Tliese  acts  of  the  directors  are  made  fraudulent  by  the 
provisions  of  Civil  Code,  Section  2976.  (Miner  v.  Ice  Co., 
supra. )  Defendant  Mellor  was,  however,  at  no  time  a  director, 
nor  does  the  record  connect  him  with  any  fraudulent  transac- 
tion. The  officials,  however,  who  caused  this  money  to  be  paid 
to  him,  may  be  required  to  account  therefor. 

We  recommend  that  the  judgment  and  order  be  reversed,  and 
that  the  cause  be  remanded  to  the  district  court  for  further  pr^v 
ceedings. 

Per  Curiam. — For  the  reasons  stated  in  the  foregoing  opin- 
ion, the  judgment  and  order  are  reversed,  and  the  cause  is  re- 
manded, with  directions  to  the  district  court  to  set  aside  its 
findings  and  to  proceed  in  accordance  with  the  views  therein 
expressed. 

Kehearing  granted  July  8,  1904. 


HENXESSY,  Respondent,  v,  KENNEDY  FURNITURE 

COMPANY,  Appellant. 

(No.  1,850.) 
(Submitted  March  28.  1904.    Decided  April  18,  1004.) 

Evidence — Receipts — Pai'ol  Explanation  —  Appeal — Findings 
of  Fact — Review, 
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1.  In  an  action  on  an  assigned  demand  there  was  admitted  in  evidence  on 
behalf  of  plaintiff  a  so-called  ''duplicate"  written  asslgnent,  but  on  appeal 
by  defendant  it  did  not  appear  from  the  record  whether  the  original  or 
duplicate  assignment  was  delivered  to  plaintiff  by  the  assignort  or  whether 
the  paper  admitted  in  evidence  was  merely  a  copy  of  the  original.  Held, 
that  it  was  not  shown  that  error  was  committed,  even  if  the  original  or 
duplicate  should  have  been  produced  instead  of  a  copy. 

2.  Plaintiff  claimed  that  she  deposited  with  defendant  money  to  be  applied 
on  the  price  of  furniture,  on  an  understanding  that,  if  the  sale  should  rot 
be  consummated,  the  money  should  be  returned,  and  defendant  claimed 
there  was  a  sale  and  part  payment.  Held,  that  it  was  proper  to  admit 
testimony  on  behalf  of  plaintiff  to  explain  the  purpose  and  meaning  of  a 
receipt  given  by  defendant  to  plaintiff. 

3.  Findings  of  the  trial  court,  based  on  confiicting  evidence,  will  not  be  dis- 
turbed on  appeal. 

Appeal  from  District  Court,  Silver  Bow  County;  E.  W.  Har- 
ney, Judge. 

Action  by  D.  J.  Hennessy  against  the  Kennedy  Furniture 
Company.  From  a  judgment  in  favor  of  plaintiff,  and  from 
an  order  denying  defendant's  motion  for  a  new  trial,  defendant 
appeals.    Affirmed. 

Messrs,  Pemherton&  Maury,  ior  Appellant, 

Mr,  Miles  J,  Cava^iaugh,  for  Respondent. 

MR,  COMMISSIONER  CALLAWAY  prepared  the  follow- 
ing opinion  for  the  court. 

Appeal  from  a  judgment  in  favor  of  plaintiff  and  from  an 
order  denying  defendant's  motion  for  a  new  trial. 

It  appears  from  the  complaint  that  one  Mrs.  Gwin,  on  or 
about  September  5,  1900,  deposited  with  the  defendant  the  sum 
of  $500,  to  be  applied  on  the  purchase  price  of  certain  furni- 
ture, with  the  agreement  that  if,  for  any  cause,  the  sale  should 
not  be  consummated,  the  money  should  be  returned  to  her ;  that 
the  sale  "fell  through,"  whereupon  she  demanded  the  return  of 
the  money,  which  was  refused ;  that  she  assigned  the  claim  to 
plaintiff;  and  that  nothing  of  value  was  ever  received  from  the 
defendant  by  either  plaintiff  or  his  assignor,  Mrs.  Gwin. 
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The  answer  denied  the  making  of  the  assignment  to  plaintiff, 
and  alleged  that  the  defendant  agreed  to  sell  and  deliver  to  Mrs. 
Gwin  furniture  of  the  value  of  $4,215,  which  she  agreed  to  re- 
ceive, and  that  the  $500  was  a  partial  payment  on  the  purchase 
price.     Other  allegations  in  the  pleadings  need  not  be  stated. 

The  case  came  on  for  trial  before  the  court  sitting  without 
a  jury.  At  the  outset  of  the  trial  it  was  admitted  that  before 
the  conmiencement  of  the  action  the  defendant  had  notice  of 
the  asf^ignment  of  the  chiim  to  plaintiff,  and  that  a  demand  had 
been  made  for  the  payment  of  tlie  $500.  Mrs.  Gwin  testified 
that  she  had  assigned  her  claim  against  the  defendant  to  plain- 
tiff. The  court  admitted  in  evidence,  over  the  objection  of  de- 
fendant, a  so-called  **du])licate''  written  assignment,  whereby 
Mrs.  Gwin  transferred  the  claim  to  j)laintiff.  It  is  not  clear 
from  the  record  whetlier  the  original  or  duplicate  assignment 
was  delivered  to  j)laintiff  by  Mrs.  Gwin,  or  whether  the  so- 
called  duplicate  admitted  in  evidence  was  merely  a  copy  of  the 
original.  Hence  it  is  not  apparent  that  error  was  committed, 
even  if  it  be  cimceded  that  the  original  or  duplicate  should  have 
been  produced  instead  of  a  C()])y. 

When  Mrs.  Gwin  de])osited  the  money  w^ith  defendant  she 
was  given  a  receipt  for  it,  and  the  defendant  now  claims  that 
she  and  her  assignee  are  bound  by  its  terms.  Considerable  testi- 
mony  was  adduced  on  the  part  of  plaintiff,  without  objection 
on  the  part  of  defendant,  to  explain  how  the  receipt  came  to 
be  given,  and  what  it  was  intended  for.  We  are  of  the  opinion 
that  from  the  facts  apparent  in  the  record  this  testimony  was 
clearly  competent.  As  said  by  this  court  in  the  case  of  Bams- 
deU  v.  Clarl',  20  ^lont.  10:],  41)  Pac.  501 :  '^Whether  a  receipt 
lK)ssesses  any  contractual  feature  or  not  must  often  l)e  deter- 
mined from  its  entire  language^,  and  also,  at  times,  from  the 
language  in  connecticm  with  the  circumstances  under  which  it 
was  given.'' 

The  lower  court  found,  in  effect,  that  the  receipt  was  not  evi- 
dence of  a  contract  between  the  parties,  but  was  simply  intended 
as  an  acknowledgment  of  money  dei>osited  with  defendant  by 
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Mrs.  Gwin.    The  testimony  was  conflicting,  and  the  court  found 
for  plaintiff.     Its  findings  of  fact  based  u]X)n  such  testimony 
will  not  be  disturbed.      (Nelson  v.   Great  Northern  Ry.,  28 
Mont.  297,  72  Pac.  642.) 
The  judgment  and  order  should  he  affirmed. 

Per  Curiam. — For  the  reasons  given  in  the  foregoing  opin- 
ion, the  judgment  and  order  are  affinned. 


LAXDEAU,  REsroxDENT,  v.  FRAZIER  et  al..  Appellants. 

(No.  1,830.) 
(Submitted  March  22,  1904.     Decided  April  18,  1904.) 

Nev:  Trial — Surprise — Newly   Discovered  Evidence — Insuffi- 
ciency of  Evidence — Discretion  of  Court — Appeal, 

1.  The  granting  or  refusing  of  a  new  trial  upon  the  ground  of  surprise  or 
newly  discovered  evidence  rests  largely  in  the  discretion  of  the  trial  court, 
and  its  ruling  will  not  be  disturbed  in  the  absence  of  an  abuse  of  such 
discretion. 

2.  Where  there  Is  evidence  to  sustain  the  findings  of  the  trial  court,  and  the 
evidence  Is  conflicting,  the  findings  and  decision  will  not  be  disturbed  on 
appeal. 

Appeal  from  District  Court,  Cascade  County;  J.  B.  Leslie^ 
Judge, 

Action  by  Sarah  Francis  Landeau  against  Gus  Frazier  and 
Minnie  Frazier.  From  a  judgment  for  plaintiff,  and  from  an 
order  denying  a  new  trial,  defendants  appeal.     Affirmed. 

Mes&rs.  Doivniixg  &  Stephenson,  for  Appellants. 

Mr,  J.  A,  Largent,  and  Jir.  /.  A.  McDonough,  for  Respond- 
ent. 
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MR.  COMMISSIOXEE  CALLAWAY  prepared  the  fol- 
lowing opinion  for  the  court : 

Plaintiff  brought  this  action  to  have  the  defendant  Gus  Fra- 
zier  declared  her  trustee  of  the  east  half  of  lot  2  in  block  137 
of  the  townsite  of  Great  Falls,  together  with  the  buildings  and 
appurtenances  thereunto  belonging;  praying  that  said  defend- 
ants, Gus  and  Minnie  Frazier,  be  ordered  by  the  court  to  exe- 
cute and  deliver  to  the  plaintiff  a  good  and  sufficient  warranty 
deed  conveying  to  her  such  property,  and  that  the  defendant 
Gus  Frazier  be  required  to  account  to  the  plaintiff  for  certain 
rents  and  profits  which  he  had  received  from  the  property. 

The  case  was  tried  to  a  jury,  which  returned  special  findings. 
Thereupon  the  court  made  up  its  findings,  adopted  some  found 
by  the  jury,  and,  rejecting  others,  entered  its  judgment  and 
deci"ee  declaring  plaintiff  entitled  to  a  conveyance  from  the  de- 
fendants for  such  property,  and  ordered  that  the  defendant  Gus 
Frazier  pay  to  the  plaintiff  the  sum  of  $460,  rent  collected  by 
him,  together  with  the  costs  of  the  action.  The  defendants 
moved  for  a  new  trial,  which  was  denied.  From  the  judgment 
and  order  denying  their  motion  for  a  new  trial,  they  have  ap- 
pealed. 

Defendants'  grounds  for  new  trial  were  surprise  which  ordi- 
nary prudence  could  not  have  guarded  against;  newly  discov- 
ered evidence,  material  to  the  defendants,  which  they  could 
not,  with  reasonable  diligence,  have  discovered  and  produced 
at  the  trial ;  insufliciency  of  the  evidence  to  justify  the  findings 
and  decisions  of  the  court.  In  support  of  the  first  two  grounds 
recited,  defendants  filed  a  number  of  affidavits.  Tliese  were 
controverted  by  the  plaintiff. 

Assuming  that  the  affidavits  are  properly  in  the  record,  we 
have  examined  them,  and  find  that  the  newly  discovered  evi- 
dence offered  by  the  defendants  is  either  immaterial,  under  the 
issues  framed  by  the  pleadings,  or  has  been  met  in  every  ma- 
terial particular  by  the  plaintiff's  affidavits.  In  most  respects 
this  new  evidence  would  be  merely  cumulative  and  of  an  im- 
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peaching  nature.  As  the  granting  or  refusing  of  a  new  trial 
upon  the  ground  of  surprise  or  newly  discovered  evidence  rests 
largely  in  the  discretion  of  the  trial  court,  and  as  the  record 
does  not  disclose  an  abuse  of  discretion  in  this  instance,  the 
ruling  of  the  court  below  will  not  be  disturbed.  (Francisco  v. 
Benepe,  6  Mont.  243,  11  Pac.  637 ;  Leyson  v.  Davis,  17  Mont 
220,  42  Pac.  775,  31  L.  R  A.  429 ;  Nyhart  v.  Pennington,  20 
Mont.  158,  50  Pac  413 ;  Vogt  v.  Baldwin,  20  Mont.  322,  51 
Pac,  157;  Baxter  v.  Hamilton,  20  Mont.  327,  51  Pac.  265; 
Rand  v.  Kipp,  27  Mont  138,  69  Pac.  714 ;  State  v.  Brooks, 
23  Mont  146,  57  Pac  1038 ;  Smith  v.  Shook,  30  Mont  30, 
75  Pac.  513.) 

Touching  the  ground  that  the  evidence  is  insufficient  to  justify 
the  court's  findings,  it  is  enough  to  say  that  there  was  evidence 
to  sustain  each  and  all  of  them.  The  court  saw  the  witnesses 
upon  the  stand,  observed  their  demeanor  while  testifying,  and 
passed  upon  their  credibility  in  rendering  its  findings  and  de- 
cree. The  testimony  was  very  conflicting.  Upon  the  facts  pre- 
sented in  the  record,  this  court  will  not  disturb  the  findings 
and  decision  so  made. 

It  follows  that  the  judgment  and  order  should  be  affirmed. 

Pee  Curiam. — ^For  the  reasons  stated  in  the  foregoing  opin- 
ion, the  judgment  and  order  are  affirmed. 


PEAKCE,  Appellant,  v.  PEARCE,  Eespondent. 

(No.  1,831.) 
(Submitted  March  28,  1904.     Decided  April  19,  1904.) 

Divorce — Custody  of  Children — Powers  of  Court. 

Under  CiTil  Code,  Section  192,  proyiding  that  in  an  action  for  divorce  the  coart 
may,  before  or  after  judgment,  give  such  direction  for  the  custody  of  the 
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J,      oir  At  any  time  vacate  or 
ehUdreu  aa  may  seem  necessary  or  proper^  ^^^  Totlol  wLre  the  parent. 

modify  the  same,  the  f -"'^'''""f  f^' s  and  ,^ke  the  -<^«»*7  »f ' '" 
make  no  petition.  Inquire  Into  the  facts  a  ^^^  ^^  ^^^^„  ^rt, 

soon  thereafter  as  possible. 

A„ea,  fn.™  Ci*«  CV„W,  S«..r  Bo.  C.«.ty;  E.  W. 
Harney,  Judge. 

1      T7tta  Pearee  against  Harrj-  Pearce. 
Action  for  divorce  by  f "a  Pearc    ^  ^^^^  ^^^^ 

There  was  a  deeree  for  plaint  ff,  ^'f^^  ,,,„aing  the 

entered  an  order  vacating  a  P?;*^-"  f  ^L^Te  e-tody  to  de- 
enstody  of  the  child  to  plaintiff,  and  gmn„ 
fendant,  and  plaintiff  appeals.     Affirmed. 

Mr.  M.  Donlan,  and  Mr.  J.  E.  Healy,  for  Appellant. 

Messrs.  Kirk  cC-  Clinton,  for  Respondent. 

MR.  JUSTICE  MILBXJRX  delivered  the  opinion  of  the 


court. 


This  is  .„  .ppe..  f^n  ,.,e  o^e.  of  .he  dUtric.  co>,«  ,n,dc 
i„  ,he  forogoing  c«.e  after  fi»al  judgment  *em»^ 
referred  to  gave  the  cstody  of  the  ■"■°°7'"''l  °'  „  ,^^ 

to  the  defe„d.„t,  ^^^^'^^^'^^if^.Tllt^:::'^" ^i'- 
ment  between  him  and  John  F.  Charles  anu 
the  said  child  should  remain  in  their  care,  custody  -^  conJ« 
and  that  that  ix>rtion  of  the  decree  theretofore  entered  m   h 
divorce  proceedings  awarding  the  custody  of  the  "^J-^^ j«  *^ 
plaintiff  until  the  further  order  of  the  court  be  vacated  and 

^''' From  the  record  it  appears  that  the  plaintiff  sued  the  defend- 
ant for  divorce,  and  that  there  was  default  of  answer  on  the 
part  of  the  defendant  after  demurrer  overruled.      The  decree 
was  entered  upon  proof  after  default,  but  it  did  not  contain 
any  reference  to  the  child.     Later  on,  the  plaintiff  appeared 
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and  prayed  for  the  custody  of  the  infant ;  and,  without  notice 
to  the  defendant,  it  was  ordered  that  the  plaintiff  have  such 
custody  until  the  further  order  of  the  court.  Thereafter  the 
defendant  appeared  and  prayed  that  the  custody  of  the  child 
be  awarded  to  him.  He  introduced  proof  to  show  that  the  plain- 
tiff was  immoral  and  not  a  proper  person  to  have  the  care  and 
custody  of  their  child.  He  further  showed  that  at  the  time  of 
the  divorce  proceedings  there  had  been  an  agreement  made  be- 
tween him  and  his  wife  whereby  the  wife  conveyed  to  her  hus- 
band certain  real  property,  and  agreed  that  the  custody  of  the 
minor  child  should  be  retained  by  the  husband.  He  therefore 
prayed  that  he  have  the  custody  of  the  minor  child,  in  accord- 
ance with  the  agreement  so  made,  and  for  the  reason  that  the 
mother  was  not  a  fit  person.  The  court  in  this  latter  proceed- 
ing granted  the  prayer  of  the  defendant,  vacated  that  part  of 
the  decree  awarding  the  custody  of  the  child  to  the  wife,  and 
ordered  that  the  father  have  the  care  and  custody  thereof  as 
said  herein  above.  The  infant  is  a  girl  six  years  of  age.  The 
wife  is  the  appellant  herein. 

The  point  is  made  by  the  appellant  that  the  said  contract  by 
which  it  was  agreed,  under  the  circumstances  narrated,  that  the 
husband  should  have  the  custody  of  the  child,  is  void  Us  against 
public  policy.  It  is  not  necessary  to  discuss  that  question. 
Section  192  of  the  Civil  Code  is  as  follows:  "In  an  action  for 
divorce  the  court  or  judge  may,  before  or  after  judgment,  give 
such  direction  for  the  custody,  care  and  education  of  the  chil- 
dren of  the  maiTiage  as  may  seem  necessary  or  proper,  and  may 
at  any  time  vacate  or  modify  the  same."  We  cannot  under- 
stand how  this  language  can  be  misunderstood,  or  how  two  per- 
sons can  form  different  opinions  as  to  what  it  means.  The  mar- 
riage laws  are  intended  to  establish  families,  and  to  protect 
children  resulting  from  the  conjugal  union.  When  i>arents 
have  unfortunate  differences,  and  invoke  the  law  of  divorce  for 
the  purjwse  of  separation,  the  prime  duty  of  the  court  is  to  see 
that  the  infant  children  arc  protected;  and  if  the  parents  do 
not,  by  proper  petition,  ask  the  court  to  make  a  proper  order 
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for  the  care  and  protection  of  their  helpless  offspring,  the  court 
should  and  may  of  its  own  motion  inquire  into  the  facts  and 
make  the  necessary  order,  and  must  do  so  when  moved  by  either 
party,  wheth^j;  such  party  was  in  default,  or  not^  in  the  suit> 
or  is  the  guilty  party.  If  it  makes  a  mistake  in  the  first  in- 
stance, it  may  and  should  remedy  the  same,  upon  a  proper  show- 
ing, as  soon  thereafter  as  possible;  and  the  law,  in  its  benefi- 
cence, and  with  a  tender  care  for  the  infants,  has  provided  the 
means  set  forth  in  Section  192,  quoted  above. 

Examining  the  record,  we  find  sufficient  evidence  to  support 
the  court  in  the  conclusion  that  "it  appears  to  be  for  the  best 
interests  of  the  child,  in  respect  of  its  temporal,  mental  and 
moral  welfare,  that  the  custody  of  said  child  be  awarded  to 
defendant,  and  that,  under  the  said  contract  between  the  de- 
fendant and  said  John  F.  (/harles  and  Mrs.  John  F.  Charles, 
that  the  said  minor  be  allowed  to  remain  in  the  care,  custody 
and  control  of  Mr.  and  Mrs.  John  F.  Charles,  and  that  that 
portion  of  the  decree  which  has  been  heretofore  inserted  in  the 
original  decree  in  the  above  entitled  action,  to-wit,  *and  that 
plaintiff  be  adjudged  to  have  the  custody  of  the  said  minor 
child  until  the  further  order  of  this  court,'  be  vacated  and  set 
aside." 

It  appearing  upon  sufficient  evidence  to  the  court  below  that 
Mr.  and  Mrs.  Charles  are  proper  persons  to  care  for  the  diild 
under  an  arrangement  with  the  defendant,  the  order  of  the  court 
appealed  from  should  not  be  disturbed.  The  action  of  the  court 
complained  of  appears  to  us,  under  the  circumstances,  to  be  just 
and  proper. 

There  is  not  any  prejudicial  error  appearing  in  the  record 
and  discussed  in  the  brief. 

Afiirmed, 
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in\SIGBROD  ET  AL..  Respondents,  r.  HARTFORD  et  au. 

Appellants. 

iNo.   1.860.) 
(Submitted  April  19.  11)04.     Decided  April  21.  11)04.) 

Appeal — Failure  h  Enter  Jndgment^Effeci — Refusal  of  Costs 
— Appeal  from  Order. 

1.  Wlitre  a  suit  is  dismissed  pursuant  to  a  compromise  agreement,  and  de- 
fendants neglect  to  have  a  Judgment  for  costs  entered  in  their  favor, 
there  is  no  judgment  from  which  they  can  appeal. 

2.  An  order  refusing  to  allow  costs  is  not  reviewable,  except  on  appeal  from 
the  Judgment. 

Appeal  from  District  Court,  Granite  County;  Wellinf/  Nap- 
ton,  Judfje, 

Action  1)v  IVtor  S.  Musigbrod  and  another  against  Jaiiios 
Hartford  and  others.  From  a  judgment  and  order  refusing 
•Iffendants  eosts  on  a  dismissal  of  tlie  action,  they  aj)|)eal. 
Dismissed. 

Mr.  J.  K.  Maedonald,  and  Mr.  T.  Bailey  Lee,  for  Aj)pellants. 

Mr.  J).  M.  Durfee,  for  Respondents. 

MR.  JUSTirE  JIOLT.OWAY  delivered  the  opinion  <,f  the 
court. 

On  April  11,  1902,  these  re.six>ndents  commenced  an  action 
agaiii.st  apjxdlants  to  restrain  them  from  interfering  with  cer- 
tain water  rights  oAviied  by  respondents.  Upon  the  filing  of 
the  complaint,  the  court  issued  an  order,  directed  to  the  appel- 
lants, to  show  cause  why  an  injunction  should  not  be  granted 
as  prayed  for.  This  order  was  made  returnable  April  29,  1902. 
On  April  30th  the  ap|)ellants  filed  an  answer  which  denied  tlie 
allegations  of  the  complaint,  but  contained  no  counterclaim  and 
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asked  for  no  affirmative  relief.  On  the  same  day  a  compromise 
agreement  was  signed  by  the  parties  to  the  litigation,  and  on 
motion  of  respondents  the  action  was  "dismissed  without  preju- 
dice." Appellants  then  filed  a  memorandum  of  costs,  including 
therein  witness  fees  and  sheriff's  fees  for  summoning  witnesses 
for  the  hearing  on  the  order  to  show  cause,  aggregating  $201.50. 
On  May  3d  i"espondents  moved  the  court  to  strike  from  the  files 
such  memorandum  of  costs,  and  on  June  23d  this  motion  was 
sustained.  On  August  14,  1902,  appellants  gave  notice  of  an 
appeal  from  the  judgment  made  and  entered  in  the  cause,  and 
from  the  order  of  the  court  sustaining  the  motion  to  retax  costs 
by  striking  the  memorandum  of  costs  from  the  files. 

So  far  as  this  record  discloses,  no  judgment  was  ever  rendered 
or  entered  in  the  action.  On  the  contrary,  appellants,  in  their 
brief,  say :  *'It  is  true  no  hearing  was  had,  and  no  judgment 
was  rendered  in  favor  of  defendants."  Upon  the  dismissal  of 
the  action,  appellants  were  doubtless  entitled  to  a  judgment  for 
their  costs ;  but,  if  they  failed  to  have  it  entered,  they  are  in  no 
position  to  complain  to  this  court.  It  is  apparent,  then,  that 
there  can  be  no  appeal  form  the  judgment,  if  no  judgment  was 
ever  entered.  Neither  is  there  any  appeal  from  the  order  of 
the  court  refusing  to  allow  appellants  costs.  The  costs  are  a 
part  of  the  judgment,  and  all  orders  respecting  the  same  are 
reviewable  on  the  appeal  from  the  judgment,  and  not  other^rise. 
This  has  been  determined  so  frequently  by  this  court  that  it 
cannot  now  be  considered  open  for  argument  (King  v.  Allen, 
29  Mont.  5,  73  Pac.  1107 ;  Spencer  v.  Mungus,  28  Mont  357, 
72  Pac.  663 ;  Montana  Ore  Purchasing  Co.  v.  Boston  &  Mon- 
tana Consol,  C.  &  S,  Mining  Co.,  27  Mont  288,  70  Pac.  1114; 
Murray  v.  Northern  Pacific  By.  Co.,  26  Mont  268,  67  Pac. 
625.) 

The  appeals  are  dismissed. 

Dismissed. 
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BURTON,  Respondent,  v.  KIPP,  Appellant.  |  fj  gj] 

(No.  1,834.) 
(Submitted  March  24,  1904.     Decided  April  22,  1904.) 

Execution  Sale — Validity  —  Defect  in  ^^'Ht — Cura4,ive  Act — 
Judgment  Roll — Parcels  —  Presumption  of  Regularity — 
Agreement — Pleading. 

1.  An  allegation  that  an  execution  was  Issued  before  Judgment  was  properly 
entered,  being  pregnant  with  the  admission  that  Judgment  was  in  fact 
entered,  is  a  mere  conclusion  of  law,  and  presents  no  statement  on  which 
an  issue  of  fact  can  be  made. 

2.  A  sale  made  under  an  execution  defective  by  reason  of  its  failure  to  contain 
the  seal  of  the  court  is  validated  by  Act  of  March  2,  1899  (Session  Laws 
of  1899,  p.  145),  providing  that  all  Judicial  sales  of  real  property  previ- 
ously made  to  satisfy  valid  Judgments  shall  be  sufficient  to  sustain  a 
sheriff's  deed  based  on  the  sale,  and  all  defects  in  the  issruance  of  execution 
shall  be  disregarded. 

3.  Under  Code  of  Civil  Procedure,  Section  1210,  providing  that  a  party  may 
at  any  time  within  six  months  after  the  entry  of  Judgment  have  an  execu- 
tion issued  for  its  enforcement,  the  making  up  of  the  Judgment  roll,  as 
required  by  Section  1196,  is  not  a  prerequisite  to  the  issuance  of  execution. 

4.  Under  Code  of  Civil  Procedure,  Section  1227,  providing  that  all  sales  under 
execution  shall  be  at  auction,  to  the  highest  bidder,  mere  inadequacy  of  the 
price,  not  attended  by  fraud,  mistake  or  surprise  tending  to  influence  the 
result,  does  not  invalidate  such  a  sale. 

5.  Under  Code  of  Civil  Procedure,  Section  1225,  prescribing  the  notice  to  be 
given  of  sales  under  execution,  and  Section  1226,  providing  that  an  officer 
selling  without  the  notice  prescribed  forfeits  $500  to  the  aggrieved  party, 
in  addition  to  his  actual  damages,  failure  to  give  the  notice  does  not  in- 
validate the  sale,  the  remedy  provided  being  exclusive. 

6.  A  court  of  equity  wilt  not  interfere  when  the  remedy  at  law  is  adequate. 

7.  Code  of  Civil  Procedure,  Section  1227,  provides  that,  when  real  property 
sold  under  execution  consists  of  several  "known  lots  or  parcels,"  they  must 
be  sold  separately.  Section  3266  states  the  Legal  presumption  that  official 
duty  has  been  performed.  Held^  that  It  must  be  presumed  that  an  officer 
complied  with  the  statute  in  the  sale  of  a  city  lot,  though  It  was  composed 
of  two  parcels  and  was  sold  in  gross,  since  the  parcels  may  not  have  been 
known,  or  may  have  been  offered  separately  and  sold  in  gross  only  after  Jt 
was  found  that  there  were  no  bidders  for  the  parcels. 

i  8.     An  agreement  whereby  Judgment  creditors  agreed  that  the  Judgment  should 

I  not  be  enforced  till  a  claim  of  a  third  party  against  them  was  settled  was 

i  too  indeflnite  as  to  time  to  be  enforceable. 

I  9.     An  agreement  not  to  enforce  a  Judgment  till   a   claim   of  a  third  party 

against  the  Judgment  creditor  should  be  settled  was  based  on  no  consider- 
ation. 

Appeal  frony  District  Court ,  Silver  Bow  County;  John  lAnd- 
say.  Judge. 
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Action  by  Ruth  A.  Burton  against  Henry  Kipp.  From  an 
order  granting  a  new  trial  after  judgment  of  nonsuit,  defendant 
appeals.     Reversed. 

Statement  of  the  Case. 

This  action  was  brought,  under  Section  1310  of  the  Code  of 
Civil  Procedure,  to  have  detennined  an  adverse  claim  asserted 
by  defendant  to  lot  12  in  block  5  of  the  city  of  Butte,  of  which 
plaintiff  claims  to  l)e  the  owner.  It  is  in  form  an  action  quin 
timet  to  remove  a  cloud  upon  plaintiff's  title 

The  complaint  alleges  that  the  plaintiff  is  the  owner  in  fee 
and  in  possession  of  the  premises;  that  the  defendant  claims 
some  right  or  interest  therein  adverse  to  the  jdaintiff,  but  that 
such  claim  is  without  right.     It  then  proceeds  to  allege,  in  sul)- 
stance,  that  the  only  interest  the  defendant  has  in  the  property 
is  by  virtue  of  a  deed  executed  bv  the  sheriff  of  Silver  Bow 
county  in  pursuance  (»f  a  sale  thereof  by  said  sheriff  under  an 
execution  issued  out  of  the  district  court  uix)n  a  judgment  re- 
covered by  the  defendant  against  j)laintiff  in  an  action  entitled 
''Henry  Kipp  v.  Ruth  A.  Burton  and  A.  A.  Burton;"  that  said 
judgment  was  rendered  and  ordered  entered  on  April  9,  1890; 
that  on  Ajiril  10th,  but  before  the  judgment  'Svas  properly  en- 
tered, and  befcjre  tlie  judgment  roll  in  the  said  action  Avas  made 
ni>,'-   the  defendant  caused  an  execution  to  be  issued  thereon, 
and  to  Ix^  levied  upon  said  property;  that  on  May  11th  the 
shoriff  sold  the  property,  and  that  it  was  purchased  by  the  de- 
fendant for  the  sum  of  $429.fJ.->,  the  amount  of  the  judgment, 
^yrith  costs,  etc.;  that  the  sheriff  made  the  sale  Avithout  having 
^'rst  causcHl  notice  thereof  to  be  posted  and  published  properly 
a^  required  by  the  statute ;  that  the  price  received  was  grossly 
iiiadcquato,  in  that  the  pror>erty  was  worth  $5,000 ;  that  the  lot 
ctonsisted  of  two  separate  and  distinct  parcels,  each  parcel  hav- 
1"^   a  building  and  appurtenances  thei-eto,  used  for  different 
I >xirposes  but  that  the  sale  was  made  of  the  whole  as  one  parcel ; 
tixat,  at  the  tnne  the  said  judgment  was  recovered  against  plain- 
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tiflF  bv  defendant,  one  Rand,  son-in-law  of  plaintiff,  held  an 
account  against  the  finn  of  Kipp  Bros.,  the  defendant  being  a 
member  thereof,  amounting  to  $485 ;  that  it  was  agreed  that, 
inasmuch  as  this  account  was  disputed,  nothing  would  l>e  done 
toward  the  enforcement  of  the  judgment  against  plaintiff  imtil 
after  the  settlement  of  the  claim  (^f  Rand  asrainst  the  firm  of 
Kipp  Bros. ;  that  suit  was  brought  by  Rand  on  this  claim  on 
May  14th,  but  had  not  l)een  determined  at  the  beginning  of  thij^ 
action :  that  the  agreement  not  to  enforce  the  judgment  against 
plaintiff  until  after  the  determinaion  of  the  cause  of  Rand  v. 
Kipp  Bi'os,  was  made  with  defendant  by  Rand,  as  the  agent 
of  plaintiff,  and  that  the  issuance  of  (Execution  and  the  sale 
made  were  in  violation  thereof ;  that  before  the  commencement 
of  this  action  the  plaintiff  tendered  to  defendant  the  full  amount 
of  his  said  judgment,  with  interest  and  costs  of  sale,  and  de- 
manded a  reconveyance  of  the  pro  per  t\',  but  that  he  had  refused 
to  accept  the  tender  and  accede  to  her  demand  ;  and  that  she 
has  paid  to  the  clerk  of  the  district  court  said  amount  for  the 
use  of  the  defendant.  The  prayer  is  that  defendant  be  require<l 
to  set  forth  the  nature  of  his  adverse*  claim,  that  it  l)e  declared 
without  foundation,  aud  that  plaintiff'  have  general  relief.  The 
answer  jnits  in  issue  all  the  material  allegations  of  the  com- 
plaint, excejft  that  the  defwidant  ba^^es  his  adverse  claim  wholly 
upon  the  sheriff's  deed,  as  alleged.     This  is  admitted. 

When  the  cause  came  on  for  trial,  it  was  stipulated  by  coun- 
>el  that  the  plaintiff  was  the  owner  and  in  ])ossessinn  of  the 
])rof)ei'ty  in  controversy  down  to  the  date  of  the  sheriff's  deed, 
and  that  her  ]>ossession  still  continues.  The  plaintiff'  then 
offered  evidence  tending  to  show  that  the  sheriff  failed  to  post 
and  publish  notice  of  the  sale  as  required  by  the  statute,  and 
that  plaintiff  had  in  fact  no  notice  of  it ;  that  the  agreement  was 
made,  between  the  plaintiff,  through  Rand,  her  agent,  and  de- 
fendant, for  stay  (»f  execution,  as  alleged  ;  that  the  property 
consisted  of  separate  parcels  used  for  different  puriK>ses,  and 
that  the  sale  was  made*  in  gross ;  that  it  was  worth  $5,000  and 
>old  for  $42i).(»r> :  that  suit  was  actually  begun  by  Rand  against 
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Kipp  Bros,  soon  after  the  said  agreement  was  made ;  that  ten- 
der had  been  made  by  plaintiff  and  refused  bv  defendant,  and 
that  deposit  of  the  amount  thereof  had  been  made  with  the  clerk ; 
and  tliat  execution  was  issued  '\\ithout  the  seal  of  the  court. 
All  of  this  evidence  was  excluded  by  the  court  upon  objection 
by  defendant  that  the  complaint  fails  to  state  a  cause  of  action, 
and  judgment  was  entered  for  the  defendant.  The  court  there- 
after sustained  plaintiff's  motion  for  a  new  trial.  Defendant 
has  ap'ix^aled.  The  groimd  of  the  motion  was  the  supposed 
error  of  the  eoui't  in  excluding  the  offered  evidence. 

Mr.  C.  M.  Parr,  for  Appellant. 

The  comi)laint  does  not  state  facts  sufficient  to  constitute  r. 
cause  of  action.  {Blood  v.  Light,  38  Cal.  051 ;  Dodge  v.  Wal- 
ley,  22  Cal.  224;  Donahue  v.  McNulty,  24  Cal.  412 ;  7/i7i.?/.  v. 
Pccl\  30  Cal.  281 ;  Townsend  v.  Olin,  5  Wend.  207 ;  Rorer  on 
Judicial  Sales,  Sec.  716,  449;  Tooneyv.  Purkey,  1  Mill  (S. 
(\)  mi);  Cooper  v.  Galhraith,  3  Wash.  (C.  C.  B.)  550;  Hunt 
V.  lAnu'hs,  38  Cal.  382;  Code  of  Civil  Procedure,  Sees.  1210, 
1211,  1220;  Hastings  v.  Cunningham,  39  Cal.  144;  Van  Cleave 
V.  Bvcher,  79  Cal.  000;  Los  Angeles  Bank  v.  Baynor,  61  Cal. 
145;  Freeman  on  Executions,  Par.  10,  24,  286,  334,  339; 
Graham  v.  Lynn,  39  Am.  Dec.  493 ;  Black  on  Judgments,  Vol. 
1,  Sec,  100;  Lick  v.  Stockdale,  18  Cal.  219;  Sh^irp  v.  Lumley, 
34  Cal.  Oil ;  Hahji  v.  Kellij,  34  (^al.  391 ;  Smith  v.  Randall, 
0  Cal.  47,  05  Am.  Dec.  475;  Shores  v.  Scott,  17  Cal.  628; 
Frink  V.  Boe,  70  Cal.  290 ;  Hollister  v.  Vanderlin,  30  Atl.  Rep. 
1002 ;  Bank  v.  Fair  Association,  48  X.  W.  Rep.  852 ;  Felton  v. 
Felton,  34  Atl.  312;  Guim  v.  Slaughter,  9  S.  K  Rep.  772; 
Fultoji  V.  Seipen,  34  Atl.  080;  House  v.  Robertson,  30  S.  W. 
Rep.  040;  Bohb  v.  Hanna,  14  S.  W.  Rep.  300;  Railway  Co. 
v.  Creed,  11  Pac.  772;  Cake  v.  Cake,  20  Atl.  781  ;  Greenup  v. 
Stoker,  52  Am.  Dec.  474;  Stockton  v.  Owings,  12  Am.  Dec. 
302 ;  Gasner  v.  Patterson,  23  Cal.  302 ;  Trij)p  v.  Cooke,  26 
Wend.  142 ;  Freeman  on  Executions,  Sees.  309-1051 ;  White 
v.  Cole,  24  Wend.  125;  Comvay  v.  John,  23  Pac.  170;  Cole- 
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man  v.  Bank,  49  Am.  Dec.  671-673 ;  Carson  v.  Ambrose,  183 
Pa.  St.  88 ;  Hopper  v.  Davis,  70  111.  682 ;  Kleber  on  Void 
Judicial  Sales,  Sec.  358 ;  Riddell  v.  Ha/i-rell,  71  Cal.  254 ;  //o/f- 
nmn  v.  ^\llitten,  20  S.  W.  Rep.  617;  Craig  v.  Stevens,  18  N. 
W.  Rep.  510 ;  Gleason  v.  Ilill,  2  Pac.  413 ;  Bunker  \\  Band, 
10  Wis.  253;  ll'iZZt^ims  v.  Allison,  33  Iowa,  378;  Rector  v. 
Hartt,  41  Am.  Dec.  650;  Cunningham  v.  Cassidy,  17  X.  Y. 
276;  Gri^ivold  v.  Stoughton,  84  Am.  Dec.  409;  Bouldin  v. 
A^rar/,  63  Mo.  330 ;  Fc;Zey  v.  /Y^ari^',  53  Iowa,  64 ;  i^f'//  v.  2  a?/- 
/o/%  14  Kan.  277;  Umith  v.  SchuUz,  68  K.  Y.  41 ;  Lumheiifnan 
V.  Bflwi\  24  Minn.  281;  Vigoreaux  v.  Murphy,  54  Cal.  346; 
Ahlstrom  v.  Fifzpatrick,  17  Mont.  205;  Randolph  on  Com.  Pa- 
per, Sees.  1819-1820;  Atlantic  Nat'l  Bank  v.  Franklin,  55  X.  Y. 
238;  i^a^ry^  v.  Ives,  17  Wend.  501;  Stalker  v.  McDonald,  6 
Hill,  93,  114;  UVird  v.  U'lVt,  17  Ohio  St.  159;  Jenkins  v. 
Clarksan,  7  Ohio  St.  72 ;  Bemon  v.  Harrison,  39  :Mo.  303 ; 
Boardman  v.  Larrahee,  51  (.^nn.  39 ;  /iy^s  v.  Lieser,  10  Mont. 
.");  //«/£>  V.  Forfc;.s%  3  :Mont.  395;  Xote  c.n  i>age  526  of  60  Am. 
Ik'c:  Session  Laws  of  ilontana,  1899,  page  34;  Bow  v.  Blake, 

44  Pac.  1084;  Netcton  v.  State  Bank,  58  Am.  Dec.  370,  note; 
Sv'ifigarl  v.  Harher,  39  Am.  Dec.  430,  note ;  Van  Fleet  on  Col- 
lateral Attack,  pp.  4,  5;  12  Am.  &  Eng.  Ency.  of  Law,  147; 
Freeman  on  Executions,  page  1931 ;  Bernard  v.  llcrzog,  12 
Mont.  519;  Cahell  v.  Gruhh,  48  Mo.  353;  Norton  v.  Quinhy, 

45  Mo.  388;  Bigg  v.  Cook,  4  Gilm.  336;  Durham  v.  Jlcaton, 
2S  111.  264,  81  Am.  Dec.  275 ;  Jackson  v.  Spink,  4  Chic.  L.  K. 
o09;  Kelsey  v.  Dunlap,  7  Cal.  160;  Stetson  v.  Freeman,  35 
Cal.  523;  Oram  y.  Both ermil,  98  Pa.  St.  300;  //^^n>?,r/  v.  67mm- 
6^^r.5,  103  Pa.  St.  172;  A^ar/Ze  v.  Macy,  9  Cal.  426;  HV/^c/ir'.s/r^r 
V.  Winchester,  1  Head,  460;  Freeman  on  Executions,  Sees.  74, 
7G,  77;  Boush  v.  Fort,  2  Mont.  4S5  ;  Martin  v.  J\ir.sons,  49 
Cal.  99.) 

As  to  imj>erfe<*tion  in  the  writ  of  execution,  and  validitv  of 
writ  having  no  seal.  (Van  Cleave  v.  Bucher,  79  (.'al.  600; 
Uibbard  V.  Smith,  50  Cal.  519 ;  Pecolle  v.  Oliver,  2  Idaho,  231 ; 
State  V.  Cassidy,  4  S.  Dak.  62 ;  Corwith  v.  >S7rtYc  Bank,  8()  Am. 
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Dec.  7iM);  Anmid  v.  Nye.  2:]  :Midi.  2S() ;  Nebraska  (VkU-  -.f 
Civil  Proc.  ^ec.  SSQ ;  Taylor  v.  Courtney,  15  Xel>.  UK):  Frog- 
man oil  Executions,  Sec.  40,  note  2 ;  8  Kncy.  PI  k  Pr.  page  4(K>; 
/Sfo/^  V.  Ilushmnn,  1  Cow.  212;  A'///c  v.  Evans,  3  Ala.  4S1 ; 
//a//  vT  Larlnnond,  ")()  Ark.  llo,  7  Am.  St.  Rep.  84-;  WhUiinj 
V.  /:?cY'/>c.  12  Ark.  421 ;  Mitchell  v.  Co/^/p//.  13  Ark  414rG(mMV 
Dig.  c.  W')y  S<'c.  110;  /w/7i//  v.  Kuhm,  44  Ark.  404;  y?/rc  v. 
Dale,  45  Ark.  )^4 ;  Jett  v.  i<hinn.  47  Ark.  37'3 ;  Blank  v.  Reclor.  ■ 

24  Ark.  4JM),  S8  Am.  Dec.  7.sO,  7  Am.  Dec.  85,  note;  Mitchell 
V.  Dunctt)!,  7  Fla.  l.'»;  Drrer  v.  .l/i//?,  40  Ga.  42o ;  U>(/wi<!/^/i 
V.  Dryden,  125  Ind.  '555;  Hunter  v.  Burn*'<rille  Turnpike  (  o.. 
5(3  Ind.  213  ;  Ilo.se  v.  In^jram,  IKS  Ind.  27(J;  Bridewell  v.  Moouey. 

25  Ark.  524;  ^Sairyer  v.  Baker,  o  Me.  2i> ;  Wriyht  v.  Xosfraud, 
94  X.  Y.  31;  People  v.  Dunninff,  1  Wend.  10;  Doniinick  v. 
Backer,  3  Barb.  18;  Doniinick  v.  ///.  >s7n/c  J^a/?Z-.  is  Wi^^.  jsr., 
80  Am.  Dec.  703;  Po/7r/-  v.  Haskell,  11  Me.  177;  7V>o/  v. 
Bently.  5  Wend.  27(>:  /ioa/  v.  Kinrj.  (i  ()hi(»,  11;  Filkins  v. 
Brockway,  It)  Johns.  170;  Aetna  Ins.  Co.  v.  Hallock.  (J  Wall. 
55();  UV>//  V.  (VW.-.  40  Fed.  432;  Alderson,  Jnd.  W.  &  P.  Se<^ 
33;  Montana  Code  of  Civil  Proc.  Sec.  110,  Snbd.  S;  Choale  v. 
^^pencer,  13  Mont.  l-'JO;  ^[ontana  Co<lc  (»f  Civil  Proc.  Sec.  774; 
llarher  v.  Briscoe,  \)  ^lont.  34:  17  Fncv.  of  PI.  tSc  Pr.  i>aue  l>20. 
20;  Cliurch  v.  Eufjlish.  81  Ml.  4-42;  Frpcman  on  Kxociition-. 
Sec.  71. ) 

The  legislature  has  tlic*  power  to  }>ass  curative  statutes. 
(TJiou\snn  y.  Lea  Comity.  70  V.  S.  327;  Breyett  v.  Xorris.  25 
Ohio  St.  308;  Bernicr  v.  Becker,  37  Ohio  St.  72;  Johtison  v. 
Hall,  IK)  Wis.  10;  /w'/s/>//  v.  >'//<vrr,  DO  Wis.  00^;  Wharton  v. 
Cuuninffl(a)n.  40  Ahi.  5lM) ;  3  Am.  <S:  Kng.  Fncv.  of  Law,  y. 
7r»0  ;  Cuolcv  on  Const,  I.iiii.  371  :  Sutherland,  Star.  Const.  Sec. 
4.S3.  ) 

Mr.  JoJin  J.  Mcllatton.  for  Respondent. 

Tlie  a])j)ellant  did  not  demur  t(»  the  complaint,  r>r  make  any 
objection  thereto),  but  tiled  his  answer,  denvinj*:  the  alleirarions 
thereof;    by   answering,    the   defendant   Avaived   anv    defect   <f 
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>tatcnient  in  the  cause  of  action  contained  in  the  complaint. 
{t>anford  v.  Newell,  18  Mont.  127.) 

A  defective  complaint  is  cnred  when  the  material  facts  omit- 
ted therefrom,  if  any,  are  admitted  or  supplied  hy  the  answer. 
{Heviih field  v.  Aihen.  :\  Mont.  450;  (rofder  v.  McDonnell, 
21  Mont.  367:  Wilson  v.  flarris,  21  Mont,  :3^i^). ) 

Where  the  defendant  joins  in  the  trial  of  an  issue,  he  cannot 
object  in  the  supreme  c<mrt  that  the  complaint  is  insutKcieut  to 
raise  such  issue.  (Firsl  Natl  Bank  v.  Merclianls'  Banl',  11) 
Mont,  588.) 

An  answer  which  assumes  that  th()se  all(*^uations  are  in  the 
complaint  which  it  should  prrjierly  contain  supplies  their  omis- 
sion.    {Lynch  v.  BechteL  10  Mont.  551.) 

The  [K)int  of  an  ohjection  to  the  r(ce])tion  (»f  evidence  and 
the  reason  for  it  must  he  stilted  in  tlie  court  l>elow  and  saved 
in  a  bill  of  exce])tions.     {Story  v.  Black,  5  ^[ont.  44.) 

All  objection  that  there  is  no  foundation  for  the  introduction 
of  evidence  cannot  be  raised  for  the  first  time  on  a])poal.  {IIo- 
gau  V.  Schuart.  11  Mont.  408,  505;  Lairlor  v.  Keniiwr,  20 
Mont.  113,  18.) 

TJie  ]»oint  of  an  objection  must  be  stared  to  enable  the  court 
\u  correct  its  own  errors  and  to  enable  tlu*  ])arty  to  remove  the 
ohjection,  if  jHissible.     (Slorf/  v.  liiack.  5  Mtait.  20,  44.) 

Tlie  com])laint  staters  a  cause  of  action  to  (piiet  title.  (Code  of 
Civil  Procedure,  Sec.  1310;  A)f(fii.s  v.  Craren  rt  al.,  (Cal.)  04 
Pac.  1001;  17  Eiicy.  of  PL  A:  Pr.  277,  270,  ;52(>,  :)i\(\,  r>32, 
?jU;Bri(s;r  v.  Gales.  SO  (*nh  402,  4(>5  ;  Blood  v.  Ll(/hl,  ;3S  Cal. 
049;  Peterson  v.  Weisohein,  75  Cal.  17S;  Ballard  v.  McCardfe, 
'  08  (^al.  357;  Beat  Estate  Co.  v.  Ilendrix.  2S  Ore.  401;  Herr 
v.  Broadnell.  5  ( Vilo.  App.  4(J0;  Lelniliardt  v.  Jenninf/s,  110 
Cal.  103,  100;  Carpenter  v.  Stillirell.  11   X.  V.  71.) 

When  real  estate  s<»hl  nmUn'  execution  consists  oi  several  par- 
eels,  it  must  be  sokl  separately.  (Code  of  Civil  Proc.  Sec. 
1227;  Vifjoreny  v.  Mnridnj.  54  Cab  340;  San  Franrisco  v.  Fix- 
ley,  21  Cal.  57 ;  2  Freeman  on  Executions,  Sees.  200,  308  ; 
•  Frink  v.  Roe,  70  Cal.  303;  Blood  v.  Li(/ht,  3S  Cal.  054;  Ifih- 
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herd  v.  Smitlh  67  Cal.  565;  WiUiams  v.  Allison,  33  la.  278; 
Bunker  v.  Rand,  (Wis.)  88  Am.  Dec.  684;  22  Am.  &  Eng. 
Ency.  of  Law,  610-613  (notes  2  and  5),  614.) 

liefore  a  sale  of  property  on  execution,  the  sheriflF  is  re 
quired  to  give  a  notice  as  provided  by  law.  (Code  of  Civil 
Pnx*.  Sec.  1225;  Klelx^r  on  Void  Jml.  Sales,  Seca.  321-326.) 

Pan^els  are  dednciWe  from  a  tract  by  the  manner  of  nse  and 
^Kvupancy.  {±2  Am.  &  Eng.  Ency.  of  Law,  p.  613 :  2  Freeman 
on  Executions,  SiH\  20r>,  p.  1KS6 ;  Geney  v.  Maynard,  44  Mich. 
^Tn  T  X.  W.  173.) 

Tho  tpio^tiou  whether  a  piece  of  property  constitutes  one  or 
*::  r^^  ><rara:o  parcels  is  a  question  of  fact  to  be  determined 
tr^  !:i  'lu  tvM.iuv.     ,  O^^nson  v.  Hill,  65  Cal.  17.) 

A  siU  .. '.  '-.'-Nv.  rhere  the  owner  is  prejudiced,  is  voidable, 
i*  I      ay  \  <* :  a-:  ;e  •>a  uK»ti»>n  or  a  bill  in  chancery.     (Bunlrpr 

■\\  H'lriL  I  Mo.)  41  Am.  Dec.  650,  659; 
-  I   J  •  .1   V.  F^io;.  (111.)   S3  Am.  Dec.  225,  6; 

«i  «... 

^ .  '■     -•  -.  ••  .1   Lr.>.  Ch.  411,  notes  ;  Iludephol  v.  IVa^er 

ra\    --.  I  •  I\i  ^  I»-:.:  J/'i/w/..>j  v.  ^Vhiir,  01  Cal.  40, 

^^x  ^>    :  ,  '        .  "'  V.  Omui^r,  I  X.  J.)  69  Am.  Dec. 

^.  .'       \     I:  :.     f '•  A:u.  Deo.  422:  Groff  v.  Jones, 

^    \      zi   \    .  '•-••.  "-"  ;  K'-'»rr's  Void  Jud.  Sales,  Sec.  359; 

•  «/'        V^i'.  S*\   liiT:   <•;   F  'tn*isr„  V.  rixley,  21 

A  .     :^:   Kjh-  50,  2  Pac.  091,  700, 

"^  ^        •      '^    *     .  o;    >    ,:    y- •  ".  •  f  Lj'v,  325,  notes:  Vigor- 

^  -*      t  •- .     1    .  -      3..'. -»-.^  -.V  Tf.e  e«»iirt,  and  en- 
'       .  ^-         ■'»         •_•►:"  K-k.     {McLaiKjli' 

./  nl.,  SI  Cal. 


«  ■% 


i~ry  •  f  a  judirinent  in 
.-  ^n-.  I  B.  if  B.  Con. 
Fi-.'.  714:  Freeman  on 

r' — :•  n  n*  tice  thereof 
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must  be  given  as  provided  by  law.     (Code  of  Civil  Proc.  Sec. 
1225;  Freeman  on  Executions,  Sec.  286.) 

Inadequacy  of  price,  where  it  shocks  the  conscience,  is  suffi- 
cient to  set  aside  the  sale.  {Davenport  v.  Moore,  74  Fed.  953 ; 
Mwgann  et  ah  v.  Segal  et  ah,  92  Fed.  252 ;  Schroeder  v.  Young 
101  U.  S.  333,  L.  K  725,  note:  Graff au  v.  Burgess,  117  U.  S. 
ISO,  L.  R  839;  Iludephol  v.  ^Ya^er  Co.,  94  Cal.  588,  29  Pac. 
1025.) 

A  sheriff  is  only  a  ministerial  officer,  and,  as  such,  executes 
the  mandates  and  carries  into  effect  the  judgments  of  courts 
within  his  own  county.  (Mechem  on  Pub.  Off.  Sees.  657,  742  ; 
12  Am.  &  Eng.  Ency.  of  Law,  525;  Sees.  1224-1227,  Code  of 
Civil  Procedure.) 

Forbearance  to  enforce  a  claim,  legal  or  equitable,  is  a  suffi- 
cient consideration  for  a  promise.  (Civil  Code,  Sec.  2160; 
Stewart  v.  McGuin,  1  Cow.  99 ;  ^yard  v.  Fnjer,  19  Wend.  494 ; 
Hartford  Ins.  Co.  v.  Olcott,  97  111.  439.) 

A  consideration  moving  from  or  to  a  third  person  will  sup- 
port a  contract.  (6  Ency.  of  Law,  2d  Ed.,  685,  and  cases  cited 
in  note  3. ) 

The  execution  is  void  for  want  of  a  seal.  (Code  of  Civil 
Proc.  Sec.  1211 ;  State  ex  rel.  Sackett  v.  Thomas,  25  Mont.  226, 
235;  Aetna  Ins.  Co.  v.  Ilalloek,  6  Wall.  556,  L.  E.  948,  9; 
Choate  v.  Spencer,  13  Mont.  127,  133,  20  L.  R.  A.  424,  note; 
Sharman  v.  Iluot,  20  Mont.  555 ;  11  Am.  &  Eng.  Ency.  of  Law, 
(X.  S.)  645 ;  8  Ency.  PL  &  Pr.  404;  Hunt  v.  Loucks,  38  Cal. 
372,  37S;  Lee  v.  Keirkirl-,  18  Cal.  550;  Herr  v.  Broadwell, 
(Colo.)  39  Pac.  70;  Woodeock  v.  Bennett,  1  Cow.  711;  M.  B. 
L  Ins.  Co.  v.  Winiie,  20  Mont.  20,  31.) 

A  void  writ  of  execution  can  derive  no  validitv  from  the 
defendant's  inaction;  he  is  not  bound  to  move  to  set  aside  or 
vacate  it.  (Freeman  on  Executions,  Sec.  73,  p.  167;  28  Am. 
&  Eng.  Eucy .  of  Law,  p.  474. ) 

A  sale  will  he  set  aside  where  there  has  l)een  fraudulent  eon- 
duet  in  the  purchaser.  (Roush  v.  Foi't,  2  Mont.  482,  486 ; 
King  v.  Piatt,  37  K  Y.  160.) 
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A  void  judgiJiour  or  process  cannot  be  made  valid  by  a  sub- 
.^qiient  statute.  {XrLson  v.  lioundirec,  23  Wis.  307 :  Masin'II 
V.  Goehch'uus,  11  Vvooni  (X.  J.),  ^83,  21)  Am.  Rep.  242,  4s, 
r»();  Coolev's  (N)nst.  l.im.  pp.  102-110,  120;  1  Kent's  C%)mni. 
p.  450;  Pnior  v.  Doirunj  ci  «/.,  50  (\nl.  388,  400;  ^''^J^^  ^'• 
Lawrence,  03  (%il.  138:  Boherhon  v.  Bradford,  TO  Ala.  38S; 
^'/rfi^a.?/  v.  />rnr.so//.  5.s  Ark.  122;  /smr>/  v.  Jr//n/r,  7  (\^lo.  H, 
1  Pae.  43.S;  Yeatman  v.  Day,  70  Ky.  ll^O;  Grady  v.  Daudon, 
30  Ore.  3S8,  47  Par.  iri5;  Wells-Fanjo  Co.  v.  (larlson,  5 
Mont.  330,  34l^  McDauiel  v.  Co/rr//.  10  111.  22() ;  >^harman  v. 
Iluof,  20  ilont.  555,  557.) 

MR.  CiriKF  JrSTK'E  BRAXTLV,  after  statinjr  tbe  ease, 
delivered  the  (pinion  of  the  court. 

If  the  eomi>laint  states  a  cause  of  actimi,  the  district  court 
was  ri^rht  in  orderiuii'  a  new  trial;  otherwise  the  order  must  1k» 
reversed.  The  (piestion  for  decision  therefore  is,  are  the  alle- 
gations of  the  cijuiplaint  sufficient  to  make  out  a  prima  ^acu' 
case  that  the  sale  was  avoided  by  reason  of  the  inadequacy  •>f 
the  i)rice,  or  for  want  of  notice  by  the  sheriff,  or  Ix^cause  the 
])ro])erty  was  sr)ld  in  £»rnss,  or  by  reason  of  a  violation  by  the 
plaintiff  of  the  aiireenient  f<n'  delay  i 

1.      Px'fore  iKJticinu-  thesi^  features  of  the  case,  we  remark  that 
tlie  allciiation  of  the  complaint  touching  the  entry  of  judgment 
is   jjreiiuant  witli  thc^  admissiou  that   judgment  was  in  fact  en- 
tered b<'f(«re  the  writ  was  issued,  for  th(^  alleiiatiou  is  that  the 
judginent   was  not   ];rop(M-ly  entered.      Wherein   the  entry  was 
defective,  if  such  was  the  case,   is  not  ]»ointed  out.      There  is 
proscnied  no  statement  in  this  allegation  upon  which  an  issue 
ot   fact  may  bo  mad(\      It  is  merely  a  bahl  conclusion  <»f  law, 
wliic'h  is  wholly  insufficient. 

Tcuching  the  failure  of  the  clerk  to  affix  the  seal  to  the  writ. 
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validated  by  the  Act  of  ^laivh  2,  ISDO  (Session  Laws  1S1)J»,  p. 
145).  Fiirthernidre,  tlie  complaint  does  not  refer  to  this  feat- 
ure of  the  sale  as  a  around  of  relief  in  this  action.  A2:ain,  the 
statute  (Code  of  Civil  Procedure,  Sec.  1210)  <leclares  that  a 
party  in  whose  favor  judgment  is  given  may  at  any  time  within 
six  Years  after  the  entry  thereof  have  a  writ  of  execntion 
issued  for  its  enforcement.  The  making  nj)  of  the  judgment 
roll  required  by  Section  110()  is  not  made  a  ])rere(]uisite  to  the 
issuance  of  execution.  The  roll  must  he  made  after  judgment 
has  Wn  entered,  not  before.  If  the  writ  mav  be  issned  at  anv 
time  after  entry  of  ju<lgment,  it  may,  of  course,  be  enforced, 
whether  the  duty  enjoined  npon  tlie  clerk  by  Section  1100  has 
or  has  not  been  performed.     (iShari)  v.  Lumleij,  34  Cal.  Oil.) 

2.  As  to  the  inadequacy  of  consideration  :  The  requirement 
of  the  statute  is  that  all  sales  of  pro])erty  under  execution  shall 
be  made  at  auction  to  the  highest  bidder.  ((\)de  of  (^ivil  Prch 
eedure,  Sei».  1227.)  It  is  not  alleged  that  the  sale  in  question 
was  attended- by  any  irregularity  on  the  ]>art  of  the  sheriff  or 
the  plaintiff  in  the  writ,  or  that  any  mistake,  j^ur prise,  accident, 
misconduct  or  frand  intervened,  by  wliich  the  inadc^quacy  of 
price  was  brought  about.  There  is  nothing  alleged  from  wdiicli 
even  a  remote  inference  can  Ix*  drawn  that  the  sale  was  not  prop- 
erly conducted,  in  the  utmost  good  faith,  or  that  the  sheriff  or 
the  jdaintiff  in  the  writ  did  anything  to  ])revent  competition  in 
the  bidding.  So  far  as  the  allegatif)ns  show  to  the  contrary, 
the  small  ])rice  realized  may  have  l)een  the  result  of  lack  of 
bidders,  or  incuml)rances  upon  the  pro])erty,  or  a  variety  of 
other  causes  over  which  the  sheriff  and  the  ])laintiff  had  no  con- 
trol, or  with  which  they  had  no  connection.  The  plaintiff  had 
the  right  to  collect  his  judgment,  lie  was  under  no  obligation 
to  bid  more  than  he  deemed  proper — certainly  not  more  than 
the  amount  of  his  judgment.  He  was  at  lil^erty  to  act  as  he 
chose  in  the  matter;  leaving  it  to  others  to  bid  above  him,  or 
to- the  defendant  to  redeem  within  the  statutorv  time  for  re- 
demption.  This  provision  for  redemption  was  ample  protection 
to  tlie  plaintiff  agains.t  the  sacrifice  of  her  pro]K'rty,  and  it  jS 
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not  alleged  that  she  did  not  have  the  knowledge  and  opportunity 
to  avail  herself  of  this  protection  before  the  time  for  redemp- 
tion had  expired.  Mere  inadequacy  of  price,  not  attended  by 
circumstances  of  fraud,  misconduct,  accident,  mistake  or  sur- 
prise tending  to  influence  the  result,  is  not  sufficient  to  invali- 
date such  a  sale.  Otherwise  the  mere  lack  of  competitive  bids, 
or  the  intervening  of  any  like  circumstance  whereby  the  price 
realized  should  be  deemed  inadequate,  would  be  sufficient  to 
render  questionable  the  title  obtained  by  sale  under  execution. 
{First  Nat'l  Batik  of  Deadit'oad  v.  Black  Hills  Fair  Ass'n,  2  S. 
Dak.  145,  48  N.  W.  852 ;  Hollister  v.  Vanderlin,  165  Pa.  St. 
248,  30  Atl.  1002,  44  Am.  St  Eep.  657 ;  House  et  al  v.  Robert- 
son, (Tex.  Civ.  App.)  34  S.  W.  640;  Carsoii  v.  Aitibrose,  183 
Pa.  St.  88,  38  Atl.  508;  Felton  v.  Feltoii,  175  Pa,  St.  44,  34 
Atl.  312;  FuUcrton  v.  Seiper,  (K  J.  Ch.)  34  Atl.  680;  Smith 
v.  Randall,  6  Cal.  47,  65  Am.  Dec.  475;  Ingram  v.  Belk,  2 
Strobhart's  Law,  207,  47  Am.  Dec.  591 ;  Central  Pac.  R.  R. 
Co,  v.  Creed,  70  Cal.  497,  11  Pac.  772.)  This  rule  obtains 
generally  with  reference,  to  judicial  sales,  as  well  as  to  sales 
under  execution,  and  is  applied  more  rigorously  in  those  states 
in  which  the  right  of  redemption  exists.  A  gross  inadequacy 
of  price  is  competent,  so  far  as  it  goes,  to  establish  fraud ;  but 
it  is  not  in  itself,  in  the  absence  of  other  circimistances  tending 
to  show  fraudulent  beliavior  on  the  part  of  the  sheriff  or  the 
plaintiff  in  the  writ,  enough  to  warrant  the  presimiption  that 
the  sale  w-as  fraudulent. 

3.  The  statute  provides  that  notice  shall  be  given  by  ix)sting 
written  notices,  particularly  describing  the  property,  for  twenty 
days,  in  three  public  places  in  the  township  or  city  where  it  is 
situated,  and  also  where  the  sale  is  to  take  place,  which  may  be 
at  the  courthouse  or  on  the  premises,  and  by'  publication  of  a 
copy  thereof  once  a  w^eek  for  the  same  period  in  some  newspaper 
published  in  the  county.  (Code  of  Civil  Procedure,  Sec.  1225.) 
Section  1226  declares  that  "an  officer  selling  without  the  notice 
prescribed  by  the  last  section  forfeits  five  hundred  dollars  to 
the  aggrieved  party,  in  addition  to  his  actual  damages."    It  will 
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be  observed  that  the  allegation  of  want  of  notice  in  the  com- 
plaint is  also  pr^nant  with  the  admission  that  some  sort  of  no- 
tice was  given ;  but,  assuming  the  allegation  to  be  sufficient  to 
present  an  issue  on  this  point,  was  the  sale  therefore  void? 
Counsel  for  respondent  makes  the  contention  that  the  provisions 
of  Section  1225,  supra,  are  mandatory,  and  must  be  strictly 
pursued.     This  is  the  rule  in  some  of  the  states,  particularly 
where  sales  not  made  in  strict  conformity  with  the  statute  aro 
declared  by  the  statute  itself  to  be  void.     This  rule  prevails  in 
Tennessee.     {Lafferty  v.  Conn,  3  Sneed,  221 ;  Lloyd  v.  AiujUns 
Lessee,  7  Yerg.  428.)     But  in  the  absence  of  such  a  provision 
in  the  statute  itself,  the  preponderance  of  authority  is  in  favor 
of  the  view  that  the  requirement  as  to  notice  is  directory  only, 
and  that  the  failure  to  ol>serve  it  does  not  avoid  the  sale  as 
against  a  purchaser  who  is  himself  free  from  fault.     (2  Free- 
man on  Executions,  2d  Ed.,  Sec.  286;  Smith  v.  Randall,  6  Cal. 
47,  65  Am.  Dec.  475 ;  Blood  v.  Light,  38  Cal.  649,  99  Am.  Dec. 
Ul;Frink  v.  Roe,  70  Cal.  296,  11  Pac.  820;  ^yebber  v.  Cox^ 
6  T.  B.  Mon.  110,  17  Am.  Dec,  127;  Hayden  v.  Diailap,  3 
Bibb.  216;  ^Ya^e  v.  Bradford,  2  Ala.   (X.  S.)   676,  36  Am. 
Dee.  427;  Brooks  v.  Rooney,  11  Ga.  423,  56  Am.  Dec.  436; 
Maddox  v.  Sullivan,  2  Rich.  Eq.  (S.  C.)  4,  44  Am.  Dec.  234, 
and  cases  cited  in  note.) 

For  another  reason  the  sale  is  not  void  for  want  of  notice. 
If  we  construe  together  the  sections  of  the  statute  cited  supra, 
we  must  conclude  that  it  was  the  intention  of  the  Icijislature  to 
provide  by  Section  1226  an  adequate  remedy  for  a  default  on 
the  part  of  the  sheriff  in  the  matter  of  notice.  The  remedy  pro- 
vided is  not  that  the  sale  shall  be  void,  but  that  the  sheriff  shall 
forfeit  the  sum  of  $500  to  the  aggrieved  party,  and,  Ix^sides, 
pay  such  damages  as  may  be  actually  suffered  by  him.  This 
remedy  must  be  deemed  exclusive,  upon  the  theory  that  a  court 
of  equity  will  not  interfere  when  the  remedy  at  law  is  adequate. 
{Smith  V.  Randall,  6  Cal.  47,  65  Am.  Dec.  475.) 

4.  It  is  argued  that  the  lot  consists  of  two  parcels — the  north 
half  and  the  south  half — and  that  the  sale  of  the  whole  as  one 
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parcol  was  such  an  irregularity  that  it  should  Ix?  hold  to  vitiate 
it.  Section  1^27  of  the  Code  of  Civil  Procedure  ])rovides  that, 
"when  the  Pale  i.<  of  real  property  consisting  of  scn'cral  known 
lots  or  parcels,  they  must  \^  sold  separately."  It  also  provides 
that  in  such  case,  if  the  debtor  is  present  and  directs  the  order 
in  which  the  j)arcels  shall  be  sold,  the  sheriff  shall  follow  such 
din^ction.  Adopting,  for  the  purpose  (►f  this  case,  the  theory  of 
the  plaintiff  that  these  ])rovisions  are  mandatory,  and  that  a 
sale  made  in  violation  of  them  is  void,  the  allegations  of  the 
complaint  are  not  sufficient  to  bring  the  case  within  the  purview 
of  the  statute.  The  pro])erty  must,  under  its  terms,  consisSt  not 
only  of  lots  or  parcels,  but  of  known  lots  or  parcels.  It  might 
1k^  in  a  particular  case  that  the  situation  and  description  of  the 
lands  sold  would  be  sufiicient  to  indicate  that  thev  were  known 
lots  or  })arcels,  or  that  they  were  of  an  area  so  great  in  extent 
that  it  would  l)e  the  manifest  dutv  of  the  sheriff  to  sell  them 
in  ])arce]s ;  but  this  inference  would  not  lie  indulged  with  refer- 
ence to  a  single  lot  of  small  area  in  a  citv,  such  as  is  the  case 
here.  The  law  ])resumes  that  official  duty  has  been  i)erformed 
(Code  of  Civil  Procedure,  Sec.  8200),  and  this  presumption 
must  be  indulged  until  rebutted  by  sufficient  allegation  and 
proof.  So  far  as  the  pleadings  show,  the  projierty  may  actually 
have  been  offered  in  different  lots,  and  sold  in  gross  only  after 
it  was  found  that  there  were  no  bidders  for  the  different  par- 
cels. In  such  case  the  sale  nuiv  lawfullv  he  made  in  a:ross,  for 
the  creditor  is  not  to  be  foreclosed  of  his  effort  to  collect  his  debt 
by  the  mere  waut  of  bidders  for  the  different  parcels.  Here, 
again,  the  ])rovision  for  redemption  affords  j>rotection  to  the 
debtor;  and,  in  the  al>sc»nce  of  a  specific  allegation  of  circum- 
stances tending  to  show  that  plaintiff  was  prevented  from  avail- 
ing herself  of  this  protection,  she  should  not  be  heard  to  com- 
plain. 

5.  The  last  point  made  is  that  the  sale  is  void  bt^cause  made 
in  violation  of  an  agreement  on  the  part  of  the  defendant  wuth 
the  agent  of  the  plaintiff  that  the  judgment  against  the  plaintiff 
should  not  Ik*  enforced  until  the  settlement  of  the  claim  of  Hand 
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against  the  firm  of  Kipp  Bros,  had  been  made.  It  is  sufficient 
to  say  of  this  agreement  that  it  was  for  no  definite  time,  and, 
so  far  as  the  complaint  shows,  was  based  upon  no  consideration. 
By  it  Band  did  not  bind  himself  to  bring  suit  against  Kipp 
Bros.,  or  to  have  a  settlement  of  his  claim  with  them  within 
any  definite  time;  nor  did  the  defendant  in  this  case  undertake 
to  extend  the  delay  to  any  definite  time  upon  any  consideration 
whatever.  The  agreement,  at  most,  amounts  merely  to  a  volun- 
tary promise  on  the  part  of  Kipp,  without  consideration,  to 
extend  the  time  for  the  payment  of  the  judgment.  This  was 
not  binding  upon  him.  Even  if  it  were,  the  plaintiff  does  not 
allege  that  she  was  so  deceived  or  misled  by  the  agreement  that 
she  for  that  reason  failed  to  pay  the  judgment  against  her  or 
redeem  the  property  after  the  sale. 

The  most  that  can  be  said  of  any  of  the  defects  in  the  pro- 
ceedings of  the  sheriff  resulting  in  his  deed  to  the  defendant  is 
that  they  rendered  the  sale  voidable  only.  Should  this  be  con- 
ceded, however,  the  plaintiff  is  not  entitled  to  relief,  for  the 
reason  that  the  Act  of  the  legislature  cited  supra  cured  all  of 
these  defects,  and  rendered  the  defendant's  title  good.  (Kipp 
V.  Burton,  supra.)  , 

The  evidence  was  properly  excluded.  It  follows  that  the 
order  must  be  reversed. 

Reversed. 
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1.  Under  Code  of  Civil  Procedure,  Section  1004,  Sabdivlsion  1,  the  payment 
of  defendant's  coats  is  not  a  prerequisite  to  the  exercise  of  plaintilTs  rlglit 
to  dismiss  the  action. 

2.  When  a  plaintilf  at  any  time  before  trial  flies  a  praecipe  with  the  clerk  tor 
the  dismissal  of  the  action,  and  the  dismissal  has  1>een  entered  on  the 
register  of  actions,  the  case  is  dismissed,  and  has  passed  beyond  the  Juris- 
diction of  the  court,  save  for  the  sole  purpose  of  entering  a  Judgment  for 
costs  in  favor  of  defendant  under  Section  1008,  Code  of  Civil  Procedure. 

Appeal  from  District  Court,  Yellowstone  County;  C.  H. 
Loud,  Judge. 

Action  by  George  A.  Miller  against  the  Northern  Pacific 
Railway  Company.  From  a  judgment  in  favor  of  defendant, 
plaintiff  appeals.     Eeversed. 

Mr.  Gib.  A.  Lane,  and  Messrs.  Walsh  &  Newman,  for  Appel- 
lant. 

Mr.  William  Wallace,  Jr.,  and  Mr.  C.  A.  Donnelly,  for  Re- 
spondent 

MR.  COMMISSIONER  CLAYBERG  prepared  the  follow- 
ing opinion  for  the  court: 

Appeal  from  judgment  of  the  district  court  of  Yellowstone 
county.  Suit  was  instituted  in  justice's  court  by  Miller  (ap- 
pellant) against  the  railroad  company  (respondent).  Trial 
was  had,  which  resulted  in  a  judgment  in  favor  of  plaintiff  for 
$150  and  costs,  from  which  defendant  has  appealed  to  the  dis- 
trict court. 

After  the  filing  of  the  justice's  transcript  in  the  district  court, 
and  on  the  28th  day  of  August,  1901,  plaintiff's  attorney  filed 
the  following  praecipe  in  the  district  court:  "To  the  clerk  of 
said  court :  Please  dismiss  the  above-entitled  action  on  motion 
of  plaintiff  at  the  cost  of  plaintiff,  costs  tendered  herewith." 
The  clerk  thereupon  made  the  following  entiy  on  his  register 
of  actions :  "This  action  is  hereby  dismissed  at  plaintiff's  cost 
$7.50  deposited  as  costs  with  the  derk."  On  September  27, 
1901,  defendant  (respondent  here)  filed  a  motion  "to  set  aside 
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the  so-called  entry  of  dismissal  made  by  the  clerk  of  this  court 
in  the  above-entitled  action''  upon  certain  grounds,  which  are 
immaterial  to  the  consideration  of  the  questions  involved  herein. 
This  motion  was  sustained  by  the  court.  On  the  2l8t  day  of 
October,  the  judge  of  the  court,  at  Miles  City,  Custer  cowniy, 
at  the  request  of  counsel  for  defendant,  set  the  case  for  trial  at 
9  a.  m.  on  October  29,  1901,  and  upon  that  day  ordered  judg- 
ment for  defendant  for  $188.50  costs^  which  included  $155.60 
for  fees  of  witnesses  who  were  subpoenaed  on  October  29,  1901. 
Plaintiff  made  a  motion  to  tax  oosts^  objecting  to  this  and  other 
items,  which  motion  was  overruled. 

The  only  important  question  to  be  determined  is,  what  was 
the  effect  of  the  action  of  plaintiff's  attorney  in  filing  the  prae- 
cipe for  dismissal,  and  of  having  the  dismissal  entered  in  the 
clerk's  raster  of  actions  on  August  28,  1901  ? 

The  provisions  of  Section  1004  of  the  Code  of  Civil  Pro- 
cedure, in  so  far  as  involved  herein,  are:  "An  action  may  be 
dismissed,  or  a  judgment  of  nonsuit  entered  in  the  following 
cases:  (1)  By  the  plaintiff  himself,  at  any  time  before  trial, 
upon  paynient  of  costs ;  provided,  a  coimterdaim  has  not  been 
made  or  affirmative  relief  sought  by  the  answer  of  the  defend- 
ant" This  section  also  provides:  "The  dismissal  mentioned 
in  the  first  two  subdivisions  is  made  by  entry  in  the  clerk's 
register." 

The  court  has  lately  decided  that  the  mere  filing  of  a  praecipe 
does  not  constitute  .a  dismissal  of  the  case,  but  that  the  statute 
"contemplates  a  formal  entry  of  dismissal  by  the  clerk  in  his 
register."  (Kinman  v.  Scheuer,  30  Mont  73,  75  Pac.  690.) 
Section  1008  of  the  Code  of  Civil  Procedure  provides  that, 
"upon  the  dismissal  or  disposition  of  an  action  in  which  the 
court  has  jurisdiction  of  the  subject  matter  of  the  action,  it  is 
the  duty  of  the  court  to  render  such  judgment  for  costs." 

A  brief  resume  of  the  legislative  history  of  Sections  1004  and 
1008  seems  important,  in  order  to  arrive  at  a  correct  construc- 
tion of  their  terms.  Section  1004  appeared  in  Codified  Statutes 
of  18'/2  substantially  as  it  is  in  the  Code,  with  the  exception  that 
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at  the  end  of  the  section  were  the  words  "Judgment  may  there- 
upon be  entered  accordingly."  (Civil  Practice  Act,  Codified 
Statutes,  1871-72,  Section  184,  page  63.)  The  same  appears 
in  the  Revised  Statutes  of  1879  (Code  of  Civil  Procedure,  Sec 
234,  Revised  Statutes,  1879,  p.  81).  In  1874  the  l^slature 
of  the  territory  adopted  a  section  (numbered  18)  which  was  as 
follows :  "Upon  the  dismissal  or  other  disposition  of  an  action 
in  which  the  court  has  jurisdiction  of  the  subject  matter  of  the 
action,  it  shall  be  the  duty  [of]  the  court  to  render  such  judg- 
ment for  costs  as  is  according  to  law."  (Laws  of  1874,  Sec. 
18,  p.  54.)  It  will  be  noticed  that  this  section  is  almost  iden- 
tical with  our  present  Section  1008,  Code  of  Civil  Procedure. 
This  section  was  not  incorporated  in  the  Revised  Statutes  of 
1879  as  a  part  of  the  chapter  on  "Judgments,"  but  appeared 
in  a  separate  chapter,  bearing  the  title  "Unrepealed  Laws." 
(Section  819,  Rev.  St  1879,  p.  191.)  In  the  compilation  of 
1887  this  section  was  incorporated  for  the  first  time  in  the  chap- 
ter entitled  "Judgments  in  General,"  and  appears  therein,  as 
Section  244,  Code  of  Civil  Procedure  (Compiled  Laws  1887), 
which  chapter  included  our  present  Section  1004  in  the  same 
form  as  it  appeared  in  the  Laws  of  1872  and  1879.  By  the 
Code  of  1895,  however,  we  find  the  words  "judgment  may 
thereupon  be  entered  accordingly"  stricken  out,  so  that  this  pro- 
vision of  section  now  reads  as  above  quoted. 

A  slight  amendment  was  also  made  to  Section  244  of  the 
Compiled  Laws  of  1887,  and  as  amended  the  provisions  were 
re-enacted  in  our  Section  1008. 

The  same  statute  was  in  force  in  California  from  1859 
(Laws  1859,  Sec.  148)  until  amended;  and  that  court  uni- 
formly held,  prior  to  such  amendment,  that  it  became  the  duty 
of  the  clerk,  when  the  praecipe  for  dismissal  was  filed,  and  he 
had  entered  the  dismissal  on  the  register  of  actions,  to  immedi- 
ately thereafter  enter  a  judgment  of  dismissal,  and  that  the  suit 
was  not  dismissed  until  such  judgment  had  been  entered.  {Page 
V.  Superior  Court,  76  Cal.  372,  18  Pac.  385 ;  Page  v.  Page, 
77  Cal.  83,  19  Pac  19^Z\  Brady  v.  Times-Mirror  Co.,  106  Cal. 
56,  39  Pac  209.) 
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There  can  be  no  doubt  but  that  when  the  previous  sections, 
displaced  by  the  present  Section  1004,  were  first  enacted,  the 
purpose  of  the  language  of  Subdivision  1,  "upon  payment  of 
costs,"  referred  exclusively  to  the  costs  which  were  necessar)^ 
to  be  paid  to  the  clerk  for  entering  such  dismissal  and  judg- 
ment It  Avill  be  noticed  that  Subdivision  1,  as  originally  en- 
acted, did  not  require  the  payment  of  defendant's  costs,  but  the 
"payment  of  costs."  What  costs  ?  Surely  no  costs  except  those 
then  required  by  the  statute  for  entering  the  order  and  judg- 
ment of  dismissal.  Under  our  present  statute,  no  costs  are  al- 
lowed to  the  clerk  for  the  entry  of  such  order,  and  no  judgment 
of  dismissal  is  required  to  be  entered.  Upon  the  payment  to 
the  clerk  of  the  statutory  fee  upon  institution  of  the  suit,  noth- 
ing further  need  be  paid  until  the  entry  of  final  judgment 
Therefore  the  words  "upon  payment  of  costs"  have  become  in- 
operative. Undoubtedly  the  failure  to  eliminate  them  from 
Subdivision  1  at  the  time  when  the  words  "judgment  may  there- 
upon be  entered  accordingly"  were  eliminated  was  a  mere  over- 
sight of  the  legislature. 

Under  the  laws  of  1874,  1879  and  1887,  it  is  very  apparent 
that  the  entry  of  two  judgments  was  contemplated:  (1)  A 
judgment  of  dismissal,  to  be  entered  by  the  clerk;  and  (2)  upon 
such  dismissal  a  judgment  for  costs,  to  be  rendered  by  the  court. 
These  two  judgments  were  separate,  several  and  distinct  One 
simply  dismissed  the  suit,  and  the  other,  after  the  dismissal  be- 
came effective,  pronounced  and  fixed  a  liability  against  the- 
plaintiff  for  the  defendant's  costs  in  the  action,  specifying  the 
amount  thereof.  The  legislature  imdoubtedly  recognized  this 
peculiarity;  and  determined  that  two  judgments  were  not  neces- 
sary. So  it  provided  that  the  dismissal  should  be  complete  upon 
entry  in  the  clerk's  register,  and  tliat,  if  the  defendant  was  en- 
titled to  costs,  he  might,  after  the  dismissal,  make  an  applica- 
tion to  the  court  for  a  judgment  for  costs,  under  Section  1008, 
Code  of  Civil  Procedure.  It  must  be  remembered  that  this 
section  provides,  "Upon  dismissal  *  *  *  it  is  the  duty  of 
the  court  to  render  such  judgment  for  costs."  Defendant  is 
therefore  not  entitled  to  this  judgment  until  after  dismissal. 
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After  the  decision  of  the  cases  of  Page  v.  Superior  Court,  76 
Cal.  372,  18  Pac.  385,  and  Page  v.  Page,  77  Cal.  83,  19  Pac. 
183,  the  legislature  of  California  amended  the  section  of  that 
Code — ^w^hich  before  that  time  had  been  identical  with  ours,  a9 
found  in  the  Compiled  Laws  of  1887  and  the  Codified  Statutes 
of  1872  and  the  Revised  Statutes  of  1879 — ^by  eliminating  the 
same  words  which  our  legislature  eliminated  in  adopting  tie 
Codes.  After  this  amendment  the  entire  matter  came  before 
the  supreme  court  of  that  state  in  the  case  of  Hopkins  v.  Su- 
perior Court,  136  Cal.  552,  69  Pac.  299.  In  that  case  the  plain- 
tiff in  an  action  for  divorce  filed  a  proper  notice  of  dismissal 
of  her  action  with  the  clerk  of  the  court,  and  directed  the  clerk 
to  enter  an  order  of  dismissal.  This  the  clerk  refused  to  do, 
basing  his  action  upon  an  order  of  the  court  directing  that  all 
proceedings  in  relation  to  the  dismissal  be  stayed  unless  the 
plaintiff  pay  defendant  the  amount  of  his  costs,  and,  if  plaintiff 
failed  to  make  such  payment^  then  the  attempted  dismissal  be 
annulled  and  set  aside.  Plaintiff  refused  compliance  with  the 
order,  and  objected  to  further  order  of  the  court  staying  tho 
entry  of  the  order  and  setting  the  action  for  trial,  and  sued  out 
an  alternative  writ  of  prohibition  to  restrain  the  court  from 
proceeding  further  in  the  matter. 

The  opinion  in  this  case  is  so  directly  in  point  in  the  consider- 
ation of  the  question  here  involved  tbat  we  quote  from  it :  "The 
only  costs  which  a  plaintiff  is  required  to  pay  before  dismissal 
of  his  action  are  the  clerk's  costs,  *  *  *  In  Hancock  Ditch 
Co.  V.  Bradford^  13  Cal.  637,  wiicli  case  arose  under  provisions 
of  the  practice  act  regarding  dismissals,  to  the  effect  ^that  the 
plaintiff  may  at  any  time  before  trial,  upon  the  payment  of 
costs,'  take  a  nonsuit,  it  is  said :  ^We  do  not  understand  that 
the  plaintiff  is  bound  to  tender  the  costs  before  being  entitled 
to  bo  nonsuited,  for  the  costs  cannot  be  at  the  moment  known 
or  computed.  But  this  proviso  was  only  meant  to  declare  that 
the  effect  of  the  nonsuit  is  to  subject  him  to  costs.'  So  here, 
whatever  may  be  the  rights  of  the  defendant  to  recover  his  costs 
upon  plaintiff's  dismissal  of  the  action,  that  right  arises  only 
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after  dismissal,  and  the  prepayment  of  defendant's  costs,  under 
all  of  the  decisions,  is  not  a  prerequisite  to  the  exercise  of  plain- 
tiff's right.  The  clerk  is  not  charged  with  the  judicial  func- 
tions of  taxing  costs  and  settling  a  cost  bill.  He  cannot  say 
what  costs  of  the  defendant  the  plaintiff  is  under  obligation  to 
pay.  The  utmost  of  a  defendant's  right,  under  tlie  circum- 
stances, is  to  present  his  cost  bill  in  due  time  after  dismissal, 
to  have  it  settled,  and  take  judgment  for  his  costs  against  plain- 
tiff accordingly.     It  appears,  therefore,  that  plaintiff  had  done 

• 

everything  that  the  statute  required,  and  stood  entitled,  as  an 
absolute  right,  to  have  her  order  of  dismissal  entered.  In  this 
she  was  prevented  by  the  order  of  the  court  directing  the  clerk 
to  refuse  to  enter  the  order  until  plaintiff  had  complied  with 
an  illegal  condition.  *  *  *  Here  the  plaintiff  applied  to 
the  court,  in  furtherance  of  her  right  thus  clearly  pointed  out, 
and  the  court  not  only  refused  her  the  right,  but  imposed  upon 
her  an  illegal  condition  as  the  price  of  her  order  of  dismissal. 
This  the  court  had  no  right  to  do.  Its  sole  power  and  its  sole 
jurisdiction,  under  the  circumstances  indicated,  was  to  have 
ordered  the  proper  entry  of  dismissal  in  the  register.  Its  re- 
fusal to  do  this,  and  its  subsequent  order  setting  the  case  for 
trial,  were  unwarranted  and  in  excess  of  its  jurisdiction. 
Against  this  it  is  urged  that  in  Pa^e  v.  Superior  Court  it  was 
decided  that  the  action  was  still  pending  iintil  judgment  of  dis- 
missal was  'entered  accordingly.'  At  the  time  of  the  decision 
in  the  Page  Case  the  statute  declared  (Code  Civil  Proc.  Sec. 
581)  an  action  may  be  dismissed  *  *  *  in  the  following 
cases:  'By  the  plaintiff  himself  at  any  time  before  trial  upon 
payment  of  costs.  *  *  *  The  dismissal  mentioned  in  the 
first  two  subdivisions  is  made  by  entry  in  the  clerk's  register ; 
judgment  may  thereupon  be  entered  accordingly.'    In  the  Page 

Case,  though  the  order  of  dismissal  had  been  given,  and  the 
entry  in  the  clerk's  register  made,  the  judgment  had  not  been 

actually  entered,  and  the  ruling  in  Page  v.  Superior  Court  is 
based  wholly  upon  this  omission.  Subsequently  the  legislature, 
with  design,  amended  this  section  by  eliminating  the  provision 
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*that  judgment  may  thereupon  be  entered  accordingly,'  so  that 
it  now  reads,  and  read  at  the  time  this  question  arose:  ^The 
dismissals  mentioned  in  Subdivisions  1  and  2  hereof  are  made 
by  entry  in  the  clerk's  register.'  *  *  *  Jfo  judgment  is 
any  longer  required  to  be  entered.  The  mere  entry  of  the  order 
ujx^n  tlie  clerk's  register  of  actions  is  sufficient" 

We  therefore  conclude  that  a  plaintiff  may,  at  any  time  be- 
fore trial,  file  a  praecipe  with  the  clerk  for  the  dismissal  of  the 
action,  and  direct  the  clerk  to  enter  dismissal  on  the  register  of 
actions,  and  when  such  acts  have  been  performed  the  case  is 
dismissed,  and  has  passed  entirely  beyond  the  jurisdiction  of 
the  court,  except  for  the  purpose  of  entering  a  judgment  for 
costs  in  favor  of  the  defendant  under  Section  1008,  if  the  de- 
fendant so  demands. 

The  proper  praecipe  for  dismissal  having  been  filed,  and  the 
dismissal  having  been  pri)perly  entered  by  the  clerk,  the  court 
was  without  jurisdiction  to  take  any  further  steps  in  the  action, 
save  to  render  a  judgment  for  defendant's  costs  then  accrued, 
if  applied  for  by  defendant. 

We  therefore  advise  that  the  judgment  appealed  from  be 
reversed,  and  the  court  below  directed,  ujwn  the  application  of 
defendant,  to  enter  a  judgment  for  defendant's  costs  which  had 
accrued  at  the  dato  plaintiff  filed  his  praecipe  for  dismissal. 

Per  Curiam. — For  the  reasons  stated  in  the  foregoing  opiji- 
ion,  'the  judgment  is  reversed.  The  conclusion  there  reached, 
after-further  examination  of  Section  1004  of  the  Code  of  Civil 
Procedure  in  the  light  of  the  history,  and  the  construction  given 
a  like  provision  by  the  Supreme  Court  of  California,  renders 
it  necessary  to  overrule  the  case  of  State  ex  rel  Cornue  v.  Lind- 
say, 24  Mont.  352,  61  Pac.  883,  on  the  point  here  involved. 
This  is  accordingly  done. 
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(Xo.  l;B53.) 

(Submitted  April  18,   1004.     Decided  May  4,  1904.) 

Water  Rights — Actions — Parties — Neiv  Trial — Gn'ounds — No- 
tice of  Intention, 

1.  In  an  action  under  Civil  Code,  Section  1891,  to  settle  the  relative  priorities 
and  rights  of  the  parties  to  the  use  of  the  waters  of  a  stream,  every  party 
to  the  suit  is  an  antagonist  of  every  other  party. 

2.  Under  a  notice  of  Intention  to  move  for  a  new  trial,  specifying  as  grounds 
the  insufficiency  of  the  evidence  to  justify  the  decision  of  the  court  as 
regarded  plalntllf,  the  appealing  defendant  could  not  urge  an  objection 
to  the  sufficiency  of  the  evidence  to  sustain  the  decision  in  favor  of  an- 
other defendant. 

Appeal  from  District  Court,  Beaverhead  County;  M.  H. 
Farker,  Judge. 

Action,  under  Civil  Code,  Section  1891,  by  Clark  McNinch 
(substituted  for  Mat  tie  Z  Farrington),  against  C.  Eu  Crawford, 
Mary  McKnight,  M.  J.  Martinell,  M.  Dowling  and  Stephen 
Cook.  From  the  decree  rendered,  and  from  an  order  denying 
a  new  trial,  defendants  Dowling  and  Cook  appeal.    Affirmed. 

Mr.  TV.  S.  Barbour,  Mr.  W.  Y.  Pemberton,  and  Mr.  H.  L. 
Maury,  for  Appellant  Stephen  Cook. 

Mr.  Robert  B.  Smith,  and  Mr.  Edward  C.  Smith,  for  Re- 
spondent Clark  MeXineh. 

Mr.  Edtvin  Noiris,  for  Respondent  Mary  McKnight. 

MR.  JUSTICE  HOLTX)WAY  delivered  the  opinion  of  the 
court. 

This  action  was  commenced  in  the  district  court  of  Beaver- 
head county  by  Mattie  Z.  Farrington  against  several  defendants 
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to  have  determined  the  relative  rights  T)f  the  parties  to  the  use 
of  the  waters  of  Sage  creek.  The  answering  defendants  ap- 
peared and  filed  separate  answers  and  cross^complaints  contro- 
verting the  allegations  of  the  plaintiff^s  complaint,  and  every 
one  setting  forth  his  right,  and  putting  in  issue  the  allegations 
of  every  other  cross-complaint.  The  cause  was  tried  without 
a  jury.  The  court  made  findings  of  fact  and  conclusions  of  law, 
and  entered  a  decree  in  accordance  therewith.  Before  the  trial, 
Clark  McXinch  succeeded  to  the  rights  of  the  plaintiff,  and  was 
substituted  for  her.  The  court  determined  the  dates  and 
amounts  of  the  appropriations  made  by  the  several  parties.  To 
the  plaintiff  was  decreed  the  right  to  the  use  of  100  inches  of 
water  appropriated  October  3,  1883,  and  to  defendant  Mary 
McKnight  250  inches  appropriated  June  1,  1885.  Two  of  the 
defendants.  Cook  and  Dowling,  made  a  motion  for  new  trial; 
and  from  the  order  overruling  this  motion,  and  from  the  decree 
entered,  they  appealed. 

In  their  notice  of  intention  to  move  for  a  new  trial,  the  appel- 
lants specify  the  following  grounds :  (1)  Accident  and  surprise 
which  ordinary  prudence  could  not  have  guarded  against;  (2) 
newly  discovered  evidence;  (3)  insufficiency  of  the  evidence  to 
justify  the  decision  of  the  court,  in  this:  that  the  testimony 
given  on  the  trial  shows  that  the  plaintiff  has  no  reasonable  use 
for  the  waters  of  Sage  creek,  that  his  right  had  been  abandoned, 
and  that  it  is  barred  by  operation  of  law;  and  (4)  that  the  de- 
cision of  the  court  is  against  law. 

Appellant  Dowling  apix?ars  to  have  abandoned  his  appeal. 
At  least,  he  has  made  no  appearance  in  this  court. 

In  his  brief  filed  herein,  appellant  Cook  waives  all  grounds 
of  the  motion  for  new  trial  except  the  ground  of  the  insufficienc}'  , 
of  the  evidence  to  sustain  the  decision  of  the  court  as  to  the 
rights  of  plaintiff  and  defendant  Mary  McKnight.  An  exami- 
nation of  the  notice  of  intention  to  move  for  a  new  trial,  above, 
discloses  that  no  objection  is  made  to  the  decision  of  the  court 
awarding  defendant  Mary  McKnight  her  water  right  on  the 
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ground  of  the  insuflSciency  of  the  evidence  to  support  it.  That 
objection  is  lodged  against  the  decision  of  the  court  making  an 
award  to  the  plaintiff  McNinch  only. 

Every  party  to  this  suit  was  an  antagonist  of  every  other 
party,  and  while  a  ground  of  notice  of  intention  to  move  for  a 
new  trial,  specifying  generally  insufficiency  of  the  evidence  to 
support  the  decision  of  the  cxmrt,  would  doubtless  have  been 
sufficient  to  enable  the  appellant  to  urge  that  objection  as  to  any 
or  all  of  the  court's  findings,  if  otherwise  properly  presented, 
yet  appellant  saw  fit  to  limit  that  objection  to  the  decision  of  the 
court  adffecting  the  plaintiff  only ;  and  he  must  now  be  bound 
by  that  notice,  and  cannot,  in  the  specification  of  errors  in  his 
statement  on  motion  for  a  new  trial  or  in  his  brief,  insist  on 
any  ground  of  the  motion  not  comprehended  wdthin  this  notice 
of  intention  to  move  for  a  new  trial.  Under  this  notice  of  in- 
tention, then,  we  are  of  the  opinion  that  appellant  cannot  now 
be  heard  to  urge  the  objection  of  insufficiency  of  the  evidence 
to  sustain  the  decision  of  the  court  made  in  favor  of  defendant 
Mary  ilcKnight,  and,  as  all  other  grounds  of  the  motion  are 
waived,  that  portion  of  the  court's  decision  is  before  us  unchal- 
lenged. 

It  is  urged  that  the  evidence  is  insufficient  to  support  the 
decision  of  the  court  in  so  far  as  it  affects  the^rights  of  the  plain- 
tiff McNinch.  We  have  examined  the  record,  and  are  of  the 
opinion  that  there  is  sufficient  evidence  to  sustain  the  court  in 
its  decision  in  this  behalf. 

The  judgment  and  order  are  affirmed. 

Affirmed, 


CITY  OF  PHILIFSBUEG,  Appellant,  v.  DEGENHAIIT 

ET  AL..  EeSPON DENTS.  ,30        2«9 

I  Mo  O 

(No.  1,864.) 
(Submitted  April  18,  1904.     Decided  May  5,  1904.) 

Municipal  Corporations  —  Officers  —  Bonds  —  Conditions  — 


300  City  of  Philipsbcrg  v.  Deoenhabt.     [Mar.  T. '04 

Money  Received  by  City  Treaswrer — Illegality  of  Collection 
— Failure  to  Account — liability  of  Sweeties — Actions — Evi- 
dence— Reports  of  Treasurer. 

1.  The  official  bond  of  a  city  treasurer,  as  contemplated  by  the  Political  Code, 
is  within  the  purview  of  Article  IX  thereof,  and  must  be  conditioned  in 
accordance  with  Section  1057. 

2.  A  city  treasurer  receipted  for  moneys  collected  by  officers  and  agents  of 
the  city  from  gambling  houses  and  brothels,  and  also  included  such  re- 
ceipts in  his  monthly  reports  to  the  coupcil.  Held,  that  the  money  so  re- 
ceived was  received  by  the  treasurer  by  virtue  of  his  office,  and  his  failure 
to  pay  over  the  money  to  his  successor  in  office  was  a  breach  of  his  official 
bond,  for  which  his  sureties  were  liable,  though  the  money  was  collected 
illegally  and  without  authority. 

3.  Reports  of  a  city  treasurer  to  the  city  council  of  moneys  received  and  dis- 
bursed during  the  month,  which  he  is  required  to  make  by  Political  Code, 
Section  4788,  may  be  given  in  evidence  against  the  sureties  on  his  official 
bond,  and  are  prima  facie  true,  and,  when  not  contradicted  by  the  sureties, 
are  binding  on  them. 

Appeal  from  District  Court,  Granite  County;  Welling  Nap- 
ton,  Judge. 

Action  Ly  the  city  of  Philipsburg  against  L.  C.  Degenliart 
and  others.  From  a  judgment  for  defendants,  and  from  an 
order  denying  a  new  trial,  plaintiff  appeals.    Reversed. 

Mr,  Wing  field  L.  Brown,  and  Mr.  W.  E.  Moore,  for  Appel- 
lant. 

Messrs.  McConncll  &  MrConnell,  and  J^Ir.  D.  M.  Durfce,  for 
Respondents. 

Only  moneys  that  come  to  the  city  or  town  from  taxation  or 
other  legal  sources  is  the  city  treasurer  lx)und  to  receive,  and 
onlv  such  monevs  as  he  does  receive  from  these  le«:al  sources  are 
the  sureties  bound  to  see  tliat  he  accounts  for.  (Political  Code, 
Sec.  4788,  Subd.  1 ;  Century  Digest,  Vol.  8,  Sec.  38,  column  49 ; 
24  Am.  &  Eng.  Ency.  of  Law,  879 ;  Mason  v.  Commissioners, 
104  Ga.  35 ;  State  v.  Bomier,  72  Mo.  387 ;  U.  S.  v.  Morgan,  28 
Fed.  48;  U.  S.  v.  Adams,  24th  Fed.  348;  U.  S.  v.  White.  4th 
Wash.  (U.  S.)  414;  Peojjle  v.  Pennoch,  60  N.  Y.  421;  Ward 
v.  Siahl,  81  X.  Y.  406 ;  State  v.  Rollins,  29  Mo.  267 ;  San  Jose 
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V.  Welch,  65  Cal.  368 ;  People  v.  Lu/:as,  93  K".  Y.  855 ;  People 
V.  Hilton,  36  Fed.  172;  Governor  v.  Perrine,  23  Ala.  807; 
State  V.  Brown,  33  N.  C.  141;  Commonivealth  v.  Cole,  7  B. 
Monroe  (Ky.),  250,  46  Am.  Dec.  515;  Eaton  v.  Kelly,  72  N. 
C.  110 ;  Cornell  v.  People,  37  111.  App.  490 ;  Gerber  v.  Ackley, 
32  Wis.  233,  37  Wis.  43 ;  Staie  v.  McDonough,  9  Mo.  App.  63 ; 
Barnes  v.  IFAifafcer^  45  Wis.  204;  City  of  Lowell  v.  Parker, 
43  Am.  Dec  437;  Lammon  v.  Fusier,  111  U.  S.  17;  2  Am.  & 
Eng.  Eney.  of  Law,  p.  466;  McLain  on  Criminal  Law,  Sec 
648;  State  v.  Newton,  26  Ohio  St.  265.) 

MB.  COMMISSIONER  CLAYBEKG  prepared  the  follow- 
ing opinion  for  the  court. 

This  is  an  appeal  from  a  judgment  and  order  overruling  a 
motion  for  a  new  tjial.  The  action  was  brought  by  the  city 
against  the  sureties  upon  the  oflScial  bond  of  Charles  A.  Wal- 
lender,  treasurer  of  the  city  of  Philipsburg,  to  recover  for  a 
deficiency  in  his  account  as  such  city  treasurer.  The  court 
found  that  "the  shortage  of  C.  W.  Wallender,  defendant,  is  the 
sum  of  $1,284.21."  Nevertheless  judgment  was  entered  for 
defendants^  The  oflBcial  bond  sued  upon  is  attached  to  the  com- 
plaint on  file,  and  is  conditioned  as  follows:  "Now,  therefore, 
if  the  said  Charles  A.  Wallender  shall  well,  truly  and  faithfully 
perform  all  official  duties  now  required  of  him  by  law,  and  also 
such  additional  duties  as  may  be  imposed  upon  him  by  any  law 
of  the  state,  and  if  he  shall  account  for  and  pay  over  and  deliver 
to  the  person  or  officer  entitled  to  receive  the  same,  all  moneys 
or  other  property  that  may  come  into  his  hands  as  such  city 
treasurer,  then  this  obligation  to  be  void  and  of  no  effect ;  other- 
wise to  remain  in  full  force  and  virtue." 

The  defense  set  up  in  the  answer  was,  briefly,  that  the  officers 
and  agents  of  the  cfby  collected  money  from  various  gambling 
houses  and  houses  of  prostitution,  which  they  had  no  right  to 
coUect,  and  therefore  the  city  had  no  right  to  the  money  received 
therefrom,  and  that  the  conversion  and  embezzlement  of  the 
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moneys  allied  in  the  complaint  "was  only  the  conversion  ci 
money  not  belonging  to  the  city  of  Philipsburg,  but  received  by 
the  illegal  means  above  set  forth."  The  court  found  that  the 
moneys  thus  collected  by  the  city  officials  amounted  to  the  sum 
of  $1,072.53. 

The  condition  of  the  bond  is  substantially  within  the  pro- 
visions of  Section  1057  of  the  Political  Code,  as  amended 
(Laws  of  1899,  p.  79).  Under  the  terms  of  this  bond,  the  city 
treasurer  and  his  sureties  were  liable  for  all  moneys  that  came 
into  his  hands  as  such  city  treasurer  which  he  did  not  pay  over 
"to  the  person  or  officer  entitled  to  receive  the  same."  The 
record  discloses  the  election  of  his  successor  in  office,  his  demand 
on  Wallender  for  the  money,  and  his  failure  to  pay  over  the 
sum  for  which  suit  is  brought. 

Counsel  for  respondent  seems  to  be  of  the  impression,  as 
shown  by  his  brief,  and  authorities  cited  therein,  that  the  statu- 
tory bond  of  a  city  treasurer  can  be  conditioned  only  that  he 
faithfully  perform  the  duties  of  his  office.  We  gather  this  from 
the  citation  of  Subdivision  1  of  Section  4788  of  the  Political 
Code,  and  of  cases  which  uniformly  hold  that,  where  a  bond 
is  given  for  the  performance  of  the  duties  of  an  office  only,  its 
language  cannot  be  extended.  In  some  way  counsel  seems  to 
have  overlooked  the  fact  that  we  have  a  statute  entitled  "Bonds 
of  Officers"  (Article  IX,  Sec.  1050  et  seq..  Political  Code). 
This  Article  contemplates  all  official  bonds.  That  it  is  intended 
to  include  official  bonds  of  city  treasurers  seems  apparent  from 
Section  1075,  which  provides:  ^^Any  surety  on  the  official  bond 
of  a  city,  town,  township,  county  or  state  officer,  may  be  relieved 
from  liabilities  thereon  afterwards  accruing,  by  complying  with 
the  provisions  of  the  three  sections  following." 

We  have  searched  our  statutes  diligently,  but^  aside  from  the 
provisions  of  this  Article,  we  find  none  prescribing  what  shall 
be  the  condition  of  an  official  bond  of  a  city  treasurer.  All 
legislation  seems  to  have  been  enacted  upon  the  theory  that  this 
Article  covers  such  bonds;  for  instance.  Section  4761  of  the 
Political  Code  makes  it  the  duty  of  the  city  council  to  provide 
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accountability  of  all  officers  "by  requiring  from  them  sufficient 
security  for  the  faithfiil  performance  of  their  duties,"  but  does 
not  prescribe  what  the  conditions  of  the  bond  shall  be.  Section 
4762  of  the  Political  Code  provides  that  "the  city  treasurer  * 
*  *  and  such  other  city  officers  as  the  council  by  ordinance 
may  require,  must  give  official  bonds  in  such  sums  and  securities 
as  the  ordinance  may  prescribe."  Section  4758  of  the  Political 
Code  provides  that  "each  officer  of  a  city  or  town  must  take  the 
oath  of  office,  and  such  as  may  be  required  to  give  bonds,  file 
the  same,  duly  approved,  within  ten  days  after  receiving  notice 
of  his  election  or  appointment"  Section  4788  of  the  Political 
Code  prescribes  certain  statutory  duties  of  a  city  treasurer. 

A  duty  devolves  upon  all  officials  to  turn  over  and  account  for 
all  moneys  in  their  hands^  which  they  have  received  in  their 
oflScial  capacity,  to  their  successor  in  office.     This  duty  is  so 
plain  that  it  needs  no  statutory'  affirmance.     If  an  officer  re- 
ceives money  by  virtue  of  his  office,  and  as  such  official,  such 
money,  so  far  as  the  officer  is  concerned,  belongs  to  the  munici- 
pality of  which  he  is  an  officer,  and  not  to  him.    His  duties  aa 
to  money  received  by  him  as  treasurer  are  exactly  the  same  as 
his  duties  r^arding  the  office  furniture  and  supplies  in  his 
office.    That  this  duty  exista  and  is  recognized  by  the  legislature 
is  apparent  from  the  provisions  of  Section  1057,  supra,  which 
prescribes  the  conditions  of  all  official  bonds:     "The  condition 
of  an  official  bond  mufit  be  that  the  principal  will  well,  truly 
and  faithfully  perform  all  official  duties  then  required  of  him 
by  law,  and  also  all  such  additional  duties  as  may  be  imposed 
on  him  by  any  law  of  the  state,  and  that  he  will  account  for  and 
pay  over  and  deliver  to  the  person  or  officer  entitled  to  receive 
the  same,  all  moneys  or  other  property  that  may  come  into  his 
hands  as  such  officer.     Such  bond  must  be  signed  by  the  prin- 
cipal and  at  least  two  sureties."    This  section  was  amended  by 
the  Laws  of  1899,  p.  79,  by  inserting  after  the  word  "state"  the 
words  "subsequently  enacted." 

We  therefore  have  no  hesitancy  in  saying  that  the  official  bond 
of  a  city  treasurer,  as  contemplated  by  the  Political  Code,  comes 
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clearly  within  the  purview  of  Article  IX,  supra,  and  must  be 
conditioned  in  accordance  with  Section  1057. 

Article  III,  in  which  Section  4788  is  found,  is  entitled  ^*Ex- 
ecutive  Powers,"  and  does  not  assume  to  say  anything  about 
official  bonds,  but  prescribes  certain  duties  of  officials  of  a  city. 
That  other  duties  may  exist  is  apparent  from  Section  4740  of 
the  Political  Code. 

The  only  question,  therefore,  involved  in  this  case,  as  to  the 
liability  of  the  sureties,  is  whether  or  not  the  city  treasurer 
received  the  money  for  which  suit  is  brought  in  his  official  ca- 
pacity. Section  4788  of  the  Political  Code  provides  that  it  is 
the  duty  of  the  treasurer,  among  other  things  (Subdivision  3)  : 
"To  present  on  the  first  Monday  of  each  month  to  the  council 
a  full  and  detailed  statement  of  the  amounts  of  money  belong- 
ing to  the  city  or  town  received  by  him,  and  by  him  disbursed, 
during  the  preceding  month,  and  the  state  of  each  particular 
fund,  which  statement  must  be  verified  by  his  oath."  Subdi- 
vision 6  provides:  "To  give  every  person  paying  to  him  money 
as  treasurer,  a  receipt  therefor,  specifying  the  date  of  payment, 
the  amount,  and  for  what  paid."  The  record  discloses  the  re- 
ceipts of  the  treasurer  for  the  moneys  sought  to  be  recovered, 
as  required  by  Subdivision  6,  supra,  thus  showing  that  he  re- 
ceived this  money  as  city  treasurer.  The  record  also  discloses 
the  monthly  reports  of  the  treasurer,  properly  verified  by  him, 
stating  that  he  held  this  money  as  city  treasurer.  These  reports 
comply  with  the  requirements  of  Subdivision  3,  supra. 

Under  all  tlie  testimony  introduced  at  the  trial,  and  the  find- 
ing of  the  court,  it  is  conclusive  that  the  money  for  which  the  suit 
was  brought  was  received  by  the  city  treasurer  by  virtue  of  his 
office,  and  not  otherwise.  The  sureties  on  the  official  bond,  who 
are  defendants  in  this  case,  have  not  sought  to  contradict  any 
of  these  receipts  or  reports,  and  they  are  therefore  bound 
thereby. 

Reports  of  an  officer  which  are  required  by  law  may  be  given 
in  evidence  against  the  sureties  on  his  official  bond,  and  are 
prima  facie  true.     {Board  of  Supervisors  v.  Bristol,  99  N.  T. 
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316,  1  K  R  878;  State  v.  Smith,  26  Mo.  226,  72  Am.  Dec. 
204;  Van  SicJcel  v.  Countjf  of  Buffalo,  13  Neb.  103,  13  N.  W. 
19,  42  Am.  Kep.  753 ;  Bissell  v.  Saxton,  66  N.  Y.  55 ;  Broad 
V.  CUy  of  Paris,  66  Tex.  119,  18  S.  W.  342 ;  Mahorh  v.  Kinney 
Couiiiy  (Tex.  Civ.  App.),  28  S.  W.  1024;  Mecliem  on  Public 
Officers,  Sec.  289.) 

We  agree  with  the  position  taken  by  counsel  for  appellant 
that  Wallender,  the  city  treasurer,  having  received  and  receipted 
for  all  the  moneys  in  question  as  city  treasurer,  and  having 
acknowledged  the  receipt  and  the  holding  of  said  money  as 
vwneys  of  the  city,  by  his  montlily  reports  and  accounts  to  the 
city,  his  failure  to  pay  over  such  moneys  to  his  successor  in 
office  is  a  breach  of  the  condition  of  his  bond,  and  that  the  sure- 
ties thereon  are  liable  therefor. 

The  conduct  of  the  city  oflScials  in  the  collection  of  this  money 
is  reprehensible,  and  should  not  be  upheld.  By  the  method 
recognized  and  practiced  in  the  city  of  Philipsburg,  the  statutes 
of  the  state  of  Montana  were  allowed  to  be  constantly  violated. 
There  is  no  showing  in  the  record  but  that  the  money  thus  col- 
lected was  paid  voluntarily,  and  therefore  could  not  be  recov- 
ered from  the  city  by  the  parties  paying  the  same.  Although 
illegally  collected,  it  was  therefore  tlie  money  of  the  city  of 
Philipsburg.  J.t  was  paid  to  the  treasurer,  and  he  embezzled 
OP  converted  the  same.  The  sureties  on  his  oflScial  bond  «)n- 
traeted  with  the  city  against  such  conduct  of  the  treasurer.  It 
does  not  lie  in  their  mouths  to  say  that  the  money  was  paid  ille- 
gally and  therefore  does  not  belong  to  the  city,  or  that  it  was  so 
tainted  with  corruption  that  it  would  be  violative  of  public 
policy  to  allow  the  recovery  against  the  treasurer's  bond.  The 
mere  fact  that  the  money  was  collected  without  authority  can 
make  no  difference  in  the  liability  of  the  sureties  upon  the  bond 
here  involved.  This  question  has  been  practically  decided  in  the 
cases  of  Smith  v.  Lovell,  2  Mont  332,  and  Commissioners  of 
Meagher  County  v.  Gardner,  18  Mont.  110,  44  Pac.  407. 

Mechem  on  Public  Officers,  Section  295,  uses  the  following 
language :    "An  officer  who  has  received  money  for  and  on  ac- 
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count  of  his  principal  cannot,  in  general,  when  called  upon  to 
pay  it  over,  defend  on  the  ground  that  it  was  money  which  his 
principal  had  no  right  to  obtain,  procure  or  receive.  It  is  held 
that  his  sureties  are  equally  estopped."  See,  also,  Sutherland 
V.  Carr,  85  N.  Y.  105;  Wylie  v.  Gallagher,  46  Pa.  St  205; 
Boehmer  v.  Schuylkill  County,  46  Pa,  St.  452 ;  Heppe  v.  John- 
son,  73  Cal.  265,  14  Pac  833 ;  Detroit  Savings  Bank  v.  Ziegler, 
49  Mich.  157,  13  K  W.  496,  43  Am.  St.  Kep.  456;  Galbraith 
V.  Gaines,  10  Lea,  568. 

We  advise  that  the  judgment  and  order  appealed  from  be 
reversed,  and  the  case  remanded,  with  instructions  to  the  court 
below  to  render  judgment  in  favor  of  appellant  against  the 
defendants  for  the  sum  of  $1,284.21. 

*  Per  Cueiam. — For  the  reasons  stated  in  the  foregoing  opin- 
ion the  judgment  and  order  appealed  from  are  reversed,  and 
the  case  is  remanded,  with  instructions  to  the  court  below  to 
render  judgment  in  favor  of  appellant  against  the  defendants 
for  the  sum  of  $1,284.21. 

Mb.  Justice  Mh-burn:  I  concur.  It  might  be  inferred, 
from  the  statement  that  "there  is  no  showing  in  the  record  but 
that  the  money  thus  collected  was  paid  voluntarily,"  that  money 
paid  by  inmates  of  houses  of  ill  fame  and  other  violators  of  the 
law  to  city  oflBcials  in  order  to  prevent  prosecution  is  sometimes 
paid  voluntarily. 

I  do  not  believe  that  such  payments,  exacted  from  law- 
breakers by  oflScers  who  thus  become  themselves  participes 
criminis,  ever  are  or  ever  can  be  voluntarily  made. 
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Nuisance — Blasting — Injuries  —  Liability — Exercise  of  Care. 
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The  carrying  on  of  blasting  on  premises  platted  as  city  lots,  continuously  for 
oyer  a  year,  constitutes  a  nuisance  prima  facie.  Irrespective  of  the  care 
exercised,  and  a  recovery  may  be  had  for  Injury  to  property  owing  to  .con- 
cussions of  the  air  from  blasting. 

Appeal  from  District  Court,  Lewis  and  Clarke  County;  J. 
M,  Clements,  Judge. 

•  Action  by  Joseph  Longtin  against  Thomas  B.  Persell  and 
another.  From  a  judgment  for  plaintiff,  and  from  an  order 
denying  a  new  trial,  defendants  appeal.     Affirmed. 

Statement' OF  the  Case. 

This  action  was  commenced  by  Joseph  Longtin,  plaintiff, 
against  Thomas  B.  Persell  and  W.  E.  Persell,  copartners  doing 
business  as  the  Persell  Limestone  Company.  The  plaintiii 
owns,  is  possessed  of,  has  his  residence  and  lives  on,  lot  13,  block 
553,  original  townsite  of  Helena,  The  defendants  own  and 
are  operating  a  limestone  quarry  on  portions  of  blocks  554  and 
556  of  the  original  townsite  of  Helena^  and  within  the  present 
corporate  limits  of  the  city  of  Helena,  The  complaint  alleges 
that,  for  twelve  months  prior  to  the  commenoement  of  this  ac- 
tion, defendants,  in  the  conduct  of  their  operations  in  said 
quarry,  had  used  and  exploded  large  quantities  of  powder  in 
blasting  out  stone,  and  that,  by  means  of  such  blasting,  frag- 
ments of  rock  had  been  hurled  with  great  force  against  plain- 
tiffs dwelling  house,  doing  damage  thereto ;  that  pieces  of  rock 
had  been  thrown  upon  his  premises ;  and  that  the  explosion  of 
such  blasts  of  powder  had  caused  concussions  of  the  air  to  such 
an  extent  as  to  shake  his  dwelling  house,  and  to  cause  rents  to 
be  made  in  the  walls,  rendering  the  dwelling  unsafe  for  resi- 
dence purposes,  and  doing  damage  to  it  to  the  extent  of  $1,000. 
The  answer  denies  that  defendants  caused  any  damage  what- 
ever to  plaintiff's  property,  or  that  any  damage  had  been  sus- 
tained by  plaintiff.  The  cause  was  tried  to  a  jury,  which  re- 
turned a  verdict  in  favor  of  the  plaintiff;  and  from  the  judg- 
ment entered  thereon,  and  from  the  order  denying  them  a  new 
trial,  defendants  appealed. 
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Messrs.  Toole  &  Bach,  and  If r.  Jf .  S.  Gunn,  for  Appellants. 
Messrs.  Solan  £  Loeb,  for  Bespondent. 

MR  JUSTICE  HOLLOWAY,  after  stating  the  case,  de- 
livered the  opinion  of  the  court 

Numerous  errors  are  assigned,  but  it  is  conceded  that  they 
all  raise  but  one  question.  Appellants  contend  that  they  are 
not  liable  for  damages  caused  to  respondent's  prnnises  bj  rea- 
son  of  the  vibrations  of  the  earth  or  concussions  of  the  air  re- 
sulting from  the  blasting  done  by  them,  where  no  negligence 
is  alleged  or  proved,  and,  in  support  of  this  contention,  rely 
upon  the  decisions  in  the  following  cases:  Benner  v.  AtlarUic 
Dredge  Co.,  134  X.  Y.  156,  31  X.  K  328,  17  K  R  A.  220,  30 
iVm.  St  Kep.  649 ;  Booth  \.  Rome,  etc.  Railroad  Co.,  140  X.  Y. 
267,  35  X.  E.  592,  24  L.  R  A.  105,  37  Am.  St  Eep.  552; 
Simon  v.  Henry,  62  X.  J.  Law,  486,  41  Atl.  692 ;  and  Sidlivan 
y.  Dunham,  161  X\  Y.  290,  55  X.  E.  923,  47  L  R  A.  715, 
76  Am.  St.  Rep.  274. 

Benner  v.  Atlantic  Dredge  Company  was  an  action  by  a 
property  owner  against  the  dredge  company  which  had  a  con- 
tract with  the  government  of  the  United  States  to  remove  an 
obstruction  to  navigation  from  East  river,  Xew  York  In  the 
performance  of  its  work  the  dredge  company  used  explosives, 
by  reason  of  which  plaintiff's  building  was  injured.  The  court 
held  that  the  defendant  was  not  liable  in  the  absence  of  a  show- 
ing of  negligence,  but  based  its  decision  upon  the  ground  that 
the  general  government  had  absolute  powder  to  make  or  have 
made  the  improvement  mentioned,  and  could  not  be  held  liable 
for  damage  resulting  therefrom,  and  that  the  defendant  had  all 
the  authority  which  the  government  had  to  select  the  means 
necessary  to  be  employed.  The  court  said:  "The  defendant 
hid  the  authority  of  the  government,  and  kept  vdthin  it,  and 
therefore  is  not  liable." 

Booth  V.  Railroad  Company  was  an  action  by  a  property- 
owner  against  the  railroad  company  to  recover  damages  for  in- 
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juries  caused  by  tke  explosion  of  blasting  powder.  It  appeared 
that  it  was  necessary  for  the  company  to  do  the  blasting  in 
order  to  make  necessary  excavations  for  its  track.  In  the  opin- 
ion of  the  courts  emphasis  is  laid  upon  the  fact  that  this  blast- 
ing was  only  .a  temporary  expedient,  necessary  to  reduce  the 
property  to  the  ujse  for  which  it  was  intended,,  and  the  court 
makes  a  distinction  between  a  case  of  that  kind  and  one  where 
the  blasting  is  carried  on  continuously. 

Simon  v.  Hervry  was  an  action  by  a  property  owner  against 
certain  defendants  who  had  a  contract  with  the  municipal 
authorities  of  the  town  of  Union,  N.  J.,  to  construct  a  public 
sewer  for  the  town.  In  making  excavations  in  the  street,  the 
defendants  employed  blasting  powder.  The  plaintiffs  property 
was  injured  because  of  concussions  of  the  air  consequent  upon 
the  explosions  of  such  powder.  The  decision  of  this  case  is 
made  upon  the  authority  of  Booth  v.  Railroad  Co.,  supra,  and 
with  reference  to  that  case  it  is  said :  "In  Booth  v.  Rome,  etc. 
Railroad  Co.  *  *  *  it  was  held  that  the  temporary  use  of 
e2q>lo6ives  in  the  blasting  of  rock,  provided  reasonable  care  be 
exercised,  is  lawful,  and  damage  resulting  from  concussion 
thereby  produced  is  dmnnunu  absque  injuria.'^ 

Sullivan  v.  Dunham  was  an  action  by  an  axiministratrix  to 
recover  damages  for  the  unlawful  killing  of  her  intestate. 
Certain  parties  were  employed  by  defendant  Ihinham  to  re- 
move trees  growing  on  his  land  near  a  public  highway.  The 
employes  used  dynamite  in  their  operations,  and,  as  a  result 
of  an  explosion  under  a  tree,  a  portion  of  the  stump  thrown  into 
the  public  highway,  along  which  plaintiffs  intestate  was  travel- 
ing, killed  her.  It  was  conceded  that  defendants  were  on  their 
own  land,  engaged  in  a  lawful  occupation,  and  no  negligence 
was  charged  against  them,  but  they  were  held  liable.  On  prin- 
ciple, this  case  would  seem  to  be  opposed  to  appellants'  conten- 
tion, rather  than  support  it  However,  in  the  body  of  the  opin- 
ion this  language  is  used :  "When  the  injury  is  not  direct,  but 
consequential,  such  as  is  caused  by  concussion,  which,  by  shak- 
ing the  earth,  injures  property,  there  is  no  liability,  in  the  ab- 
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senoe  of  negligence;"  citing  Benner  v.  Atlantic  Dredge  Co., 
above.  This  seems  to  be  purely  dictum.  The  question  of  dam- 
ages caused  by  concussions  of  the  air  or  vibrations  of  the  earth. 
was  not  before  the  court  The  cause  of  the  injury  was  a  por- 
tion of  a  tree  thrown  by  force  of  the  explosion  of  dynamite 
against  the  person  killed*  Keither  is  the  doctrine  announced 
supported  by  the  authority  cited,  for,  as  we  have  already  seen, 
the  case  of  Benner  v.  Atlantic  Dredge  Co.  was  decided  upon 
a  wholly  different  ground. 

We  are  not  prepared,  then,  to  agree  with  counsel  for  appel- 
lants that  the  courts  of  New  York  and  New  Jersey  have  an- 
nounced the  doctrine  that  for  injuries  sustained  by  the  property 
of  one,  by  concussions  of  the  air  caused  by  blasting  on  the  prop- 
erty of  another,  no  damages  can  be  recovered  in  the  absence 
of  negligence  on  the  part  of  the  party  causing  the  injury. 

The  Court  of  Appeals  of  New  York  has  held  that  damages 
resulting  from  explosions  of  powder,  which  cast  fragments  of 
rock  onto,  the  property  of  another,  can  be  recovered,  even  tbough 
no  negligence  be  allied  or  proved.  (Hay  v.  Cohoes  Co.,  2  N. 
Y.  159,  51  Am.  Dec  279 ;  St.  Peter  v.  Denison' 58  N.  Y.  416, 
17  Am.  Eep.  258.)  And  the  Supreme  Court  of  New  Jersey 
has  held  that  in  a  case  where  defendant  stored  a  large  quantity 
of  blasting  powder  within  the  city  limits  of  Jersey  City,  which, 
by  accident  exploded,  causing  injury  to  plaintiff's  property, 
defendant  was  liable,  in  the  absence  of  any  showing  of  negli- 
gence (McAndrews  v.  Collerd,  42  N.  J.  Law,  189,  36  Am. 
Eep.  508.)  We  can  perceive  no  reason  for  recovery  in  these 
latter  cases  which  is  not  equally  cogent  in  the  one  at  bar,  but, 
even  if  these  courts  should  hereafter  follow  the  rule  contended 
for  by  appellants,  we  are  not  disposed  to  do  so,  for  it  appears 
contrary  to  reason  and  the  great  weight  of  authority. 

In  City  of  Tiffm  v.  McCormack,  34  Ohio  St.  638,  32  Am. 
Eep.  408,  the  city  owned  a  stone  quarry  on  property  adjoining 
plaintiff's  property,  and  employed  one  Ardner  to  quarry  and 
break  stOne  for  use  upon  the  streets  of  the  city.  In  his  opera- 
tions the  employe  used  blasting  powder,  and,  as  a  result  of  one 
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blast,  fire  was  communicated  to  plaintiff's  buildings,  which 
were  damaged  thereby.  The  city  was  held  liable,  and  the  court 
said:  "As  between  the  owners  of  adjacent  lands,  the  maxim 
of  the  common  law.  Sic  utere  tuo  ub  alienum  non  laedas,  ap- 
plies with  special  force,  not  because  it  forbids  the  exercise  of 
the  right  of  dominion  or  control  of  property,  according  to  the 
pleasure  of  the  owner,  in  one  case  more  than,  in  another,  whether 
it  be  real  or  personal  property,  or  whether  it  be  owned  for 
special  or  general  uses,  but  because  the  right  to  use  or  control 
it  according  to  the  pleasure  of  the  owner  is  limited  under  some 
circumstances  more  than  under  others.  Undoubtedly  the  right 
to  use  property  as  the  owner  may  please,  provided  that  reason- 
able caro  is  taken  not  to  do  unnecessary  injury  to  others,  is  the 
ordinary  rule.  But  this  rule  cannot  be  interposed  to  justify 
the  committing  of  a  trespass  or  the  maintaining  of  a  nuisance." 

In  Bradford  Glycerine  Co.  v.  St.  Mary's  Woolen  MamAifaC" 
ttirinff  Co.,  GO  Ohio  St.  560,  54  N.  E.  528,  45  L.  R  A.  658, 
71  Am.  St.  Kep.  740,  the  defendant  owned  and  operated  a 
nitroglycerin  plant  A  certain  quantity  of  this  material,  stored 
in  a  magazine,  exploded,  causing  damage  to  plaintiff's  property. 
llie  defendant  contended,  as  appellants  contend  in  this  case, 
that  it  was  not  liable,  for  the  reason  that  tlie  damage  was  not 
caused  by  fragments  of  rook  or  other  material  being  hurled 
against  plaintiff's  building  or  onto  his  property,  but  by  violent 
atmospheric  vibrations  caused  by  the  explosion.  The  defendant, 
however,  was  held  liable  in  the  absence  of  any  showing  of  negli- 
gence; the  court  basing  its  opinion,  apparently,  upon  the  case 
of  Tiffm  V.  McCormach,  above,  and  Fletcher  v.  Rylands,  L.  E, 
3  H.  L.  330,  where  emphasis  is  laid  upon  the  fact  that  the  use 
made  by  the  defendant  of  its  premises  was  an  extraordinary 
or  unusual  one,  and  constituted  a  nuisance. 

In  McKeon  v.  See,  51  K  Y.  300,  10  Am.  Eep.  659,  the  . 
defendant  operated  marble  works  on  property  adjacent  to  plain- 
tiff's property.     The  defendant. used  steam  power  in  operating 
a  machine  for  cutting  stone,  and  tlie  jarring  of  plaintiff's  build- 
ing, caused  by  the  operation  of  this  machinery,  damaged  the 
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building,  for  which  the  defendant  was  held  liable,  though  no 
negligence  on  his  part  was  alleged  or  proved.  The  court  re- 
viewed the  authorities  at  length,  and  held  that  the  maxim, 
^'Sic  utere  tuo  ut  alienum  non  laedas,"  applies  in  a  case  of  this 
kind.  It  does  seem  that  the  same  reason  which  justifies  re- 
covery in  an  action  of  this  character  would  likewise  justify 
recovery  in  the  case  at  bar. 

In  Fitzsimons  v.  Braun,  199  111.  390,  65  N.  R  249,  59  L. 
E.  A.  421,  the  defendants  were  contractors  of  the  city  of  Chi- 
cago, engaged  to  make  excavations  for  water  mains.  It  was 
necessary  to  use  blasting  powder  in  the  prosecution  of  their 
work.  The  blasts  caused  concussions  of  the  air  and  vibrations 
of  the  eaiiii's  surface  to  such  an  extent  as  to  injure  plaintiff's 
building.  The  defendants  claimed  that  they  did  the  work  with 
due  care,  and  were  not  guilty  of  any  n^ligence  whatever,  par- 
ticularly as  there  was  no  actual  invasion  of  plaintiff's  property 
by  fragments  of  earth  or  rock  thrown  upon  it.  But  the  court 
held  them  liable  for  the  injuries  sustained,  and,  among  other 
things,  said:  "If  one  who,  for  his  own  purposes  and  profit, 
undertakes  to  perform  a  work,  by  means  of  explosives,  inheiv 
ently  dangerous  to  the  property  of  another,  should  be  held  liable 
for  an  injury  occasioned  by  any  substance  cast  by  the  explo- 
sives on  the  property  of  such  other,  it  is  only  by  the  merest 
subtility  of  reasoning  he  should  be  held  not  liable  to  respond 
for  equal  or  greater  damage  caused  by  the  concussion  of  the 
air  or  of  the  earth.  There  is  no  ground  of  substantial  or  prac- 
tical distinction.  The  case  of  Bradford  Glycerine  Co.  v.  SL 
Marys  Woolen  Mfg.  Co.,  supra,  may  be  regarded  as  authority 
for  the  view  that  liability  in  such  cases  is  not  restricted  to  an 
actual  invasion  of  the  property,  but  damages  for  consequential 
injuries  may  be  recovered." 

Colton  V.  OnderdocTc,  69  Cal.  155,  10  Pac.  395,  58  Am.  Eep. 
656,  is  a  case  the  facts  of  which  are  practically  identical  with 
those  in  the  case  now  under  consideration.  The  defendant 
relied  upon  the  proposition  that,  as  he  had  performed  his  work 
in  a  careful  a^d  prudent  manner,  he  could  not  be  held  liable. 
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But  the  court  held  otherwise,  and,  in  disposing  of  his  conten- 
tion, said:  "The  fact  that  the  defendant  used  quantities  of 
gunpowder — a  violent  and  dangerous  explosive — ^to  blast  out 
rocks  upon  his  own  lot^  contiguous  to  another  person's,  situate 
in  a  large  city,  must  be  taken  as  an  unreasonable,  unusual  and 
unnatural  use  of  his  own  property,  which  no  care  or  skill  in  so 
doing  can  excuse  him  from  being  responsible  to  the  plaintiff 
for  the  damages  he  actually  did  to  her  dAvelling  house,  as  the 
natural  and  proximate  result  of  his  blasting.  For  an  act  which 
in  many  cases  is  in  itself  lawful  becomes  unlawful  when  by  it 
damage  has  accrued  to  the  property  of  another.  And  it  would 
make  no  material  difference  whether  that  damage,  resulting 
proximately  and  naturally  from  the  act  of  blasting  by  the  de- 
fendant, was  caused  by  rocks  thrown  against  Mrs.  Colton's 
dwelling  house,  or  a  concussion  of  the  air  around  it,  which  had 
either  damaged  or  entirely  destroyed  it  The  defendant  seems 
by  his  contention  to  claim  that  he  had  a  right  to  blast  rocks  with 
gunpowder  on  his  own  lot  in  San  Francisco,  even  if  he  had 
shaken  Mrs.  Colton's  house  to  ruins,  provided  he  used  care  and 
skill  in  so  doing,  and  although  he  ought  to  have  known  that 
by  such  actj  which  was  intrinsically  dangerous,  the  damage 
would  be  a  necessary,  probable  or  natural  consequence.  But 
in  this  he  is  mistaken." 

If  the  damage  to  plaintiff's  property  had  been  caused  by 
fragments  of  rock  thrown  upon  his  property  or  against  his 
dwelling  house  by  the  blasting  which  defendants  were  doing, 
the  authorities  are  practically  unanimous  in  holding  that  the 
defendants  would  be  liable,  even  though  they  exercised  reason- 
able care  in  their  operations.  (Cooley  on  Torts,  332.)  T^e 
can  see  no  reason  whatever  for  adopting  that  view,  and  at  the 
same  time  holding  that  they  are  not  liable  for  damages  occa- 
sioned by  the  vibrations  of  the  ground  or  the  concussion  of  the 
air.  The  agency  employed  in  either  case  is  the  same,  and  the 
danger  as  imminent  in  one  instance  as  in  the  other. 

It  is  to  be  observed  that  the  defendants  here  were  operating 
upon  lots  platted  for  city  purposes,  and  that  their  operations 
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were  continuous  over  a  period  of  at  least  one  year.  The  lia- 
bility arises  from  the  unusual  or  extraordinary  use  to  which 
appellants  put  their  property,  the  faet  that  their  operations 
were  continuous,  and  that  in  these  operations  they  used  explo- 
sives in  such  quantities  as  to  cause  injury  to  plaintiff^s  prop- 
erty. These  facts  are  at  least  prima  facie  evidence  that  appel- 
lants were  maintaining  a  nuisance,  and  they  cannot  justify  by 
sho%ving  that  in  maintaining  such  nuisance  they  exercised  due 
care. 

So  far  as  this  record  discloses,  plaintiff  was  entitled  to  the 
quiet  and  peaceable  possession  and  enjoyment  of  his  property, 
and  could  properly  invoke,  as  against  these  appellants,  the  rule 
of  the  common  law  quoted  above. 

The  judgment  and  order  are  affirmed. 

Affirmed, 
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lao     ^A  BUTTE  MINING  &  MILLING  COMPANY,  Appellant, 

V.  KENYON  ET  AL.^  Respondents. 

(No.  1,866.) 
(Submitted  April  21,  1904.     Decided  May  6,  1904.) 

Appeal — Record  on  Appeal — Conflicting  Evidence  —  Instruc- 
tions— Judgment  Roll  —  Brief  —  References  to  Record — 
Rules  of  the  Supreme  Court, 

1.  The  eyidence  being  conflicting,  its  sufliciency  to  sustain  tbe  Terdict  or 
.  judgment  will  not  be  considered  on  appeal. 

2.  The  Instructions,  which  are  a  part  of  the  judgment  roll,  not  appearing 
therein,  as  it  is  certified,  but  being  merely  in  the  statement  on  motion  for 

'    a  new  trial,  cannot  be  considered. 
S.      Assignments   of  error   upon   the  admission   or   rejection   of  testimony,   not 
presented  in  appellant's  brief  in  accordance  with  the  requirements  of  tlie 

Rules  of  the  Supreme  Court,  will  not  be  considered  by  the  court. 

On  Motion  van  Keheabino. 

1.  Where  there  is  a  substantial  conflict  in  the  evidence,  the  supreme  court, 
on  appeal,  will  not  reverse  the  judgment  of  the  lower  court  on  the  ground 
of  alleged  insufficiency  of  the  evidence. 
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2.  .  The  statutory  stepe  necessary  to  perfect  an  appeal  are  Jurisdictional,  unless 

they  are  taken  as  provided  by  the  statute,  the  supreme  court  has  no  power 
to  consider  the  case. 

3.  Though  the  preparation  of  the  record  to  present  to  the  supreme  court  is 
not  a  Jurisdictional  matter,  nevertheless  a  substantial  compliance  with  the 
statute  in  this  respect  is  necessary  to  present  alleged  errors  for  review, 
hence  where  Instructions  on  appeal  do  not  appear  in  the  Judgment  roll, 
but  merely  in  the  statement  on  motion  for  a  new  trial,  they  cannot  be 
considered. 


Appeal  from  District  CouH,  Silver  Bow  County;  William 
Clancy,  Judge. 

Action  by  the  Butte  Mining  &  Milling  Company  against 
W.  R.  Kenyon  and  others.  Judgment  for  defendants.  From 
the  judgment,  and  from  an  order  overruling  plaintiff's  motion 
for  a  new  trial,  plaintiff  appeals.    Affirmed. 

Messrs.  McBvide  &  McBridCj  for  Appellant. 

.  "In  every  lease  there  is,  unless  excluded  by  the  operation  of 
some  express  covenant  or  agreement,  an  implied  obligation  on 
the  part  of  the  lessee  to  so  use  the  property  as  not  unnecessarily 
to  injure  it^  or,  as  it  is  stated  by  Mr.  Comyn,  ^to  treat  the 
premises  demised  in  such  manner  that  no  injury  be  done  to  the 
inheritance,  but  that  the  estate  may  revert  to  the  lessor  unde- 
teriorated  by  the  wilful  or  negligent  conduct  of  the  lessee.' 
(Com.  Land.  &  Ten.  188.)  This  implied  obligation  is  part  of 
the  contract  itself,  as  much  so  as  if  incoi^porated  into  it  by  ex- 
press language.  It  results  from  the  relation  of  landlord  and 
tenant  between  the  parties  which  the  contract  creates,  (Hol- 
ford  v.  Dunnett,  7  M.  &  W.  352.)  It  is  not  a  covenant  to 
repair  generally,  but  to  so  use  the  property  as  to  avoid  the  ne- 
cessity for  repairs  as  far  as  possible.  (Horse fall  v.  Mather, 
.7  Holt,  9;  Brown  v.  Crump,  1  Marsh,  569.")  {United  States 
V.  BostwicJc,  94  XJ.  S.  65.)  The  above  case  is  cited  and  relied 
upon  in  CaHin  v.  Bitter,  68  Md.  482,  6  Am.  St  Rep.  469,  13 
AtL  372,  holding  removal  of  fixtures  constitutes  waste.  In 
Chalmers  v.  Smith,  152  Mass.  564,  26  N.  R  96,  11  L.  R  A. 
771,  holding  tenant  liable  for  damage  to  barn  caused  by  care- 
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less  stowage.  In  Warder  v.  Henry,  117  Mo.  645,  23  S.  W. 
780,  holding  carelessly  allowing  stock  to  destroy  fruit  trees  is 
waste.  In  Powell  v.  Dayton,  etc.  B.  B.,  16  Ore.  36,  41,  8  Am. 
St.  Rep.  254,  259,  16  Pac.  864,  867,  holding  fact  that  tenant 
holds  with  privilege  of  purchasing  does  not  affect  liability. 
Upon  this  subject  see,  also:  Newbold  v.  Brown,  41  N.  J.  Law, 
266;  Stevens  v.  Bantling,  49  K  W.  Rep.  607,  S.  C.  87  Mich. 
476 ;  Setvens  v.  Bantling,  54  K  W.  Rep.  716,  S.  C.  95  Mich. 
145 ;  Wilcox  v.  Cate,  26  Atl.  1105,  S.  C.  65  Vt.  478. 

There  is  no  more  familiar  principle  in  the  law  of  evidence 
than  that  the  opinion  of  witnesses  is  generally  irrelevant  Omni 
sacrementum  esse  certae  scientiae.  (Jones  on  Evidence,  Sees. 
361,  5 ;  Duer  v.  Allen,  64  N.  W.  683,  S.  C.  96  Iowa,  36;  Boss 
V.  B.  &  W.  By.  Co.,  88  Mass.  92.) 

Instruction  No.  8  is  incorrect  for  the  reason  that  it  is  not 
the  law,  it  being  the  law  of  Montana  that  plaintiff  in  such  a 
case  would  be  entitled  to  recover  as  against  the  defendants 
who  had  entered  into  the  contract  of  lease  set  out  in  the  com- 
plaint. The  instruction,  perhaps,  accords  with  the  law  as  it 
was  before  it  w^as  changed  by  statute.  The  statute  in  force  at 
the  time  of  the  maldng  of  the  lease  was  Section  1296,  appearing 
on  page  1006  of  the  Compiled  Statutes  of  Montana,  and  is  as 
follows:  "All  joint  obligations  and  covenants  shall  hereafter 
be  taken  and  held  to  be  joint  and  several  obligations  and  cove- 
nants." The  same  section  was  continued  in  force  by  the  Code, 
and  constitutes  Section  1941  of  the  Civil  Code  of  Montana. 
The  law  as  it  now  exists  is  announced  in  the  case  of  Sabin  v. 
Michell,  39  Pac.  635,  S.  C.  27,  Ora  66. 

Mr.  Clmrles  B.  Leonard,  and  Mr.  L.  J.  Hamilton,  for  Re- 
spondents. 

The  decisions  of  this  court  on  appeals  involving  the  consider- 
ation by  this  court  of  questions  of  evidence  are  very  clear  to 
the  effect  that  where  there  is  a  substantial  conflict  in  the  evi- 
dence the  decision  of  the  court  below  will  not  be  disturbed,  and 
we  cite  on  this  point  the  following  decisions :    Sweeney  v.  City 
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of  Bvite,  15  Mont  274;  Murray  v.  Heinze,  17  Mont  333; 
Fatten  v.  Hyde,  23  Mont  23 ;  Nyhart  v.  Pennington,  20  Mont 
158;  Ray  et  ah  v.  Cowan,  18  Mont  259;  Harrington  v.  B.  & 
B,  Co.  et  al,  19  Mont  411 ;  Baxter  v.  Hamilton,  20  Mont  327 ; 
State  V.  Foster,  26  Mont  71;  Hamilton  y..  Nelson,  22  Mont 
539 ;  Schatzlein  Paint  Co.  v.  Passmore,  26  Mont  500. 

ME.  COMMISSIONEK  CLAYBERG  prepared  the  follow- 
ing opinion  for  the  court: 

Statement. 

Appeal  from  judgment  in  favor  of  defendants,  and  order 
overruling  plaintiff's  motion  for  a  new  trial. 

On  and  prior  to  May  8,  1894,  the  plaintiff  was  the  owner 
and  in  possession  of  a  certain  quartz  mill  and  machinery.  On 
this  day  defendants  w^ent  into  possession  under  an  agreement 
with  plaintiff  for  the  use  thereof  upon  a  stipulated  rent  After 
the  defendants  had  been  in  possession  for  some  months,  and 
on  the  28th  day  of  September,  1894,  the  mill  was  destroyed  by 
fire. 

Plaintiff  brings  this  suit  for  the  purpose  of  recovering  the 
value  of  the  mill,  and  states  his  cause  of  action  in  two  separate 
counts.  In  the  first  count  he  alleges  that  defendants  did  will- 
fully and  recklessly  place  a  damj^r  in  the  smokestack  connected 
with  the  fire  box  and  combustion  chamber,  and  did  mllfully 
and  recklessly  close  such  damper,  which  had  the  effect  of  forcing 
the  fire  products  through  cracks  in  the  lining  of  the  fire  box 
and  combustion  chamber,  and  setting  fire  to  the  mill.  The 
second  count  is  based  upon  the  alleged  provisions  of  an  oral 
lease,  that  defendants  should  return  tlie  mill  in  good  condition 
and  repair  at  the  end  of  the  term,  and  that  through  their  negli- 
gence (allied  practically  in  the  same  manner  as  the  negligence 
alleged  in  the  first  count)  the  mill  w^as  destroyed,  causing  a 
breach  of  the  covenant  of  the  lease,  which  rendered  the  defend- 
ants liable  for  the  value  of  the  mill. 
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Insufficiency  of  the  Evidence,  ^ 

We  have  carefully  examined  the  record  in  this  case,  and, 
after  such  examination,  are  convinced  that  testimony  was  of- 
fered by  defendants  tending  to  contradict  all  the  allegations  of 
the  complaint  in  regard  to  the  negligence  alleged  in  the  first 
count,  and  in  regard  to  the  terms  of  the  lease  alleged  in  the 
second  count  thereof.  The  evidence  in  the  case  is  very  conflict- 
ing, and  it  would  serve  no  useful  purpose  to  enter  into  a  dis- 
cussion of  it  in  this  opinion.  The  rule  of  law  in  this  jurisdic- 
tion is  well  settled,  that  where  the  evidence  is  conflicting  this 
court  will  not  consider  the  question  of  its  insufficiency  to  sustain 
the  verdict  or  judgment.  (Nelson  v.  Oreat  Northern  By.  Co., 
28  Mont.  297,  72  Pac.  642 ;  Hefferlm  v.  Karlman,  29  Mont 
139,  74  Pac  201.) 

Errors  in  Instructions. 

Counsel  for  appellant  assigns  error  to  the  giving  of  certain 
instructions  requested  by  respondents.  These  errors  cannot 
be  considered,  for  the  reason  that  the  instructions  excepted  to 
are  not  before  us.  Instnictions  are  a  part  of  the  judgment  roll. 
(Section  1196,  Code  of  Civil  Procedure.)  The  judgment  roll 
must  be  certified  to  this  court  as  an  entirety.  (Feaiherman  v. 
Granite  County,  28  Mont  462,  72  Pac  972.)  These  instruc- 
tions do  not  appear  in  the  judgment  roll  as  certified  to  this 
court,  but  in  the  statement  on  motion  for  a  new  trial.  This  is 
insufficient     (Featherman  Case,  supra,) 

The  clerk  of  the  court  below,  in  his  original  authentication 
of  the  record,  did  not  certify  that  it  contained  copies  of  the 
instructions.  After  the  hearing  of  the  case,  counsel  presented 
an  amended  certificate  of  the  clerk,  and  asked  that  it  be  attached 
to  the  transcript  on  file.  By  this  amended  certificate  the  clerk 
certifies  that  the  transcript  contains  "a  true,  correct  and  com- 
plete transcript"  of  certain  papers  (naming  them),  and  tken 
continues,  "with  instructions  given  in  said  cause,  and  contains 
all  the  papers  which  constitute  and  are  included  in  the  judg- 
ment roll  in  said  action." 
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Aside  from  the  sufficiency  of  this  paper  as  a  certificate  under 
the  provisions  of  our  statute,  which  we  do  not  find  necessary 
to  decide,  and  Bside  from  the  question  whether  or  not  it  is  pre- 
sented to  this  court  in  such  a  manner  as  to  be  received,  of  which 
we  have  very  serious  doubt,  but  which  we  do  not  decide,  this 
amended  certificate  does  not  in  any  way  or  manner  aid  the 
transcript  in  the  defect  above  mentioned. 

Errors  in  the  Admission  and  Rejection  of  Testimony. 

• 

Paragraph  "c,"  Subd.  3,  Eule  -X,  of  this  court  provides  that 
the  brief  shall  contain  "a  brief  of  the  ailment,  exhibiting  a 
dear  statment  of  the  points  of  law  or  fact  to  be  discussed,  with 
a  reference  to  the  page  of  tlie  record,  and  the  authorities  relied 
upon  in  the  support  of  each  point"  Appellant's  brief  contains 
fifty-two  specifications  of  error,  all  of  which  are  commented 
upon  in  the  argument  The  argument  covers  twenty-nine  pages 
of  the  printed  brief,  and  in  only  two  instances  is  there  any 
reference  made  to  the  page  of  the  record,  and  these  references 
are  upon  alleged  errors  which  are  immaterial.  The  record  con- 
sists of  171  pages  of  printed  matter.  This  court  mil  not  spend 
the  time  searching  the  record  for  errors  when  no  reference  is 
made  thereto  as  provided  by  its  rules. 

Therefore  the  assignments  of  error  upon  the  admission  or 
rejection  of  testimony  are  not  presented  to  this  courts  within 
the  purview  of  the  rule  above  announced,  and  will  not  be  con- 
sidered by  the  court 

We  advise  that  the  judgment  and  order  appealed  from  be 
affirmed. 

Per  Curiam. — For  the  reasons  stated  in  the  foregoing  opin- 
ion, the  judgment  and  order  are  affirmed. 

ON  MOTION  FOR  REHEARING. 

(Decided  June  13,  1904.) 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion 
of  the  court. 
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1.  Appellant  has  submitted  a  motion  for  rehearing  herein, 
in  which  complaint  is  made  that  certain  facts  appearing  in  the 
record  were  not  given  due  weight  in  determining  the  question 
of  the  sufficiency  of  the  evidence  to  sustain  the  verdict.  The 
criticism  of  the  commissioners'  opinion  seems  to  be  founded 
upon  the  presumption  that,  as  these  facts  are  not  set  forth  par- 
ticularly in  the  statement  of  the  case,  they  were  overlooked  by 
the  commissioners  and  by  the  court  This  was  not  the  case. 
There  is  a  substantial  conflict  Jn  the  evidence.  This  being  so, 
this  court  had  to  accept  the  opinion  of  the  district  court  thereon, 
and  refuse  to  reverse  the  judgment  on  the  ground  of  alleged 
insufficiency  of  the  evidence.  This  court  does  not  usually  in 
such  cases  undertake  in  its  opinion  to  set  forth  an  analysis  of 
the  evidence  for  the  purpose  of  pointing  out  the  conflict,  as  this 
course  serves  only  to  encumber  the  reports,  and  involves  a  use- 
less expenditure  of  time  and  labor. 

2.  The  appellant  alleges  surprise  at  the  action  of  the  court 
in  refusing  to  consider  the  instructions.  Counsel  say  that  the 
court  permitted  the  certificate  of  the  derk  of  the  district  court 
to  be  amended  at  the  hearing  so  as  to  show  that  the  transcript 
contains  a  copy  of  the  judgment  roll,  and  that  they  would  have 
amended  the  transcript  so  as  to  .complete  the  judgment  roll, 
upon  an  intimation  that  it  did  not  contain  a  complete  copy. 
They  also  say  that  they  had  gained  the  impression  from  an 
intimation  by  one  of  the  justices  that  the  strict  rule  of  the  c^ise 
of  Featherman  v.  Granite  County,  28  Mont  462,  72  Pac  972, 
would  not  hereafter  be  followed,  and  that  it  was  followed  in  this 
case  is  alleged  as  a  second  distinct  ground  of  surprise. 

As  to  the  first  allegation  of  surprise,  it  is  sufficient  to  say 
that  the  court  cannot,  during  a  hearing,  examine  the  record  to 
determine  which  of  the  questions  argued  by  counsel  are  proj>erly 
presented  by  it  It  is  no  part  of  the  court's  duties  to  do  this 
at  that  time,  as  its  attention  is  then  absorbed  in  following  coun- 
sel through  the  course  of  their  argument 

Touching  the  rule  laid  down  in  Featherman  v.  Granite 
County,  supra,  as  to  how  the  record  should  be  made  up,  the 
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only  modification  that  the  court  has  made  of  it  is  stated  in  the 
case  of  Glavin  v.  L<me,  29  Mont  228,  74  Pac  406,  in  which 
the  use  of  the  word  "jurisdiction,"  used  in  Featherman  v. 
Granite  CowfUy,  is  criticised  and  limited  in  its  application  in 
its  strictly  technical  sense  to  the  steps  necessary  to  perfect  the 
appeal.  These  steps  are  jurisdictional,  and,  unless  they  are 
taken  as  provided  by  the  statute,  this  court  has  no  power  to 
consider  the  case.  The  preparation  of  the  record  to  present  to 
this  court  is  not  a  jurisdictional  matter.  Nevertheless  the  di- 
rections of  the  statute  must  be  substantially  pursued,  in  order 
to  present  allied  errors  for  review.  Section  1196,  Code  of 
Civil  Procedure,  directs  what  the  judgment  roll  shall  contain. 
This  section,  read  in  the  light  of  Section  1151  and  Section  1080 
ad  amended  by  the  Act  of  1897  (Sess.  Laws  1897,  p.  241), 
leaves  no  doubt  as  to  what  papers  shall  be  included.  Sections 
1736  and  1738  are  equally  clear  as  to  what  the  record  presented 
to  this  oouxt  on  appeal  from  a  judgment  or  an  order  denying  a 
new  trial  should  contain,  as  well  as  the  order  in  which  they 
should  appear.  It  is  not  proper  to  incorporate  the  judgment 
roll  in  the  statement  or  bill  of  exceptions,  and  undertake  in  this 
way  to  get  it  before  this  court.  The  statement  or  bill  should  not 
include  any  of  the  papers  which  properly  belong  to  the  judgment 
roll.  This  is  clearly  stated  in  Featliermcun  v.  Granite  County, 
supra.  The  judgment  roll  should  be  certified  up  as  a  separate 
entity.  If  the  record  is  made  up  in  accordance  with  the  statu- 
toiy  direction,  this  court  can  then  readily  turn  to  anyi  portion 
referred  to  or  desired.  The  question  sought  to  be  presented  is 
then  presented  as  the  statute  requires.  A  substantial  departure 
from  the  statutory  directions  destroys  any  semblance  of  uni- 
formity in  practice.  For  one  substantial  departure  is  no  more 
important  than  another,  and,  if  an  observance  of  the  provisions 
of  the  statute  may  be  omitted  in  one  substantial  particular, 
they  may  be  disregarded  altogether,  as  was  frequently  the  case 
prior  to  the  decision  in  Featherman  v.  Oranite  County,  supra. 

This  court  has  never  intended  that  the  profession  should 
understand  that  a  strict,  technical  compliance  with  the  statute 

Vol.  XXX— 21 


322     Bltte  Mkt.  k  Mux.  Co.  v.  Kenton.  [Mar.  T.'04 

would  be  required.  So  long  as  a  substantial  compliance  is 
apparent,  this  court  will  proceed  to  determine  all  questions 
properly  raised  by  the  record.  If,  for  instance,  the  record  con- 
tains the  pleadings  and  a  judgment  as  a  separate  entity  pur- 
porting to  be  the  judgment  roll,  the  merits  of  the  case,  so  far 
as  the  judgment  roll  as  made  up  will  permit^  will  be  considered 
without  question  whether  all  the  papers  are  in  the  roll  whic^ 
the  statute  requires  should  be  there.  To  illustrate:  If  it  be 
sought  to  have  this  court  review  the  action  of  the  district  court 
upon  a  demurrer  to  the  complaint,  and  the  judgment  roll  con- 
tains the  demurrer,  with  the  order  disposing  of  it,  this  court 
Avill  consider  that  question,  notwithstanding  the  fact  that  the 
instructions  may  not  be  incorporated  in  the  judgment  roll.  In 
the  same  way,  it  will  consider  the  merits  of  the  instructions,  if 
they  are  found  in  the  judgment  roll,  notwithstanding  demur- 
rers and  the  orders  disposing  of  them,  and  like  matters,  may 
be  omitted.  The  provisions  of  the  statute  direct  how  and  in 
what  form  the  evidence  of  what  took  place  in  the  district  court 
shall  be  presented  to  this  court,  and  the  sooner  counsel  learn 
that  these  provisions  are  to  be  followed  as  the  correct  rule  of 
practice,  instead  of  the  loose  methods  which  have  hitherto  pre- 
vailed, the  better  it  will  be  for  counsel  and  litigants.  This 
course  will  necessarily  lessen  the  labors  of  this  court  In  this 
case  what  purports  to  be  a  copy  of  the  judgment  roll  is  in  the 
record  as  a  separate  entity,  but  no  instructions  are  incorporated 
therein,  and  there  is  no  l^al  evidence  before  this  court  that 
any  were  in  fact  given.  In  the  statement^  where  they  should 
not  be,  are  found  what  are  alleged  to  be  the  instructions.  They 
were  not  considered  for  this  reason.  In  view  of  the  fact  that 
what  may  be  the  judgment  roll  appears  in  the  transcript  in  the 
proper  place,  we  considered  the  only  question  which  was  prop- 
erly presented. 

3.  Under  a  strict  application  of  the  rule  relative  to  briefs, 
the  judgment  and  order  should  have  been  afltened  without  con- 
sidering the  merits  at  all.  Besides  the  defects  pointed  out  in 
the  commissioners'  opinion,  there  are  others  whidi  render  the 
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brief  of  no  aid  in  the  examination  of  the  somewhat  voluminous 
record,  owing  to  the  fact  that  in  its  preparation  counsel  failed 
to  observe  the  rule,  by  not  pointing  out  where  in,  the  record  the 
matters  illustrating  the  exceptions  taken  and  reserved  can  be 
found. 

The  motion  for  rehearing  is  denied. 

Denied. 


McCABE,   Appellant,  v.  MONTANA  CENTRAL  RAIL- 
WAY COMPANY,  Respotstdent. 

(No.  1,822.) 
(Submitted  March  21,  1904.     Decided  May  6,  1904.) 

Master  and  Servant — Safe  Place  to  Work — Railroad  Employes 
— Negligence  —  Contributory  Negligence  —  Assumption  of 
Risk — Questions  for  Jury — Trial — Nonsuit — Presumptions 
— Directed  Verdicts. 
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1.  It  l8  the  doty  of  an  employer  to  use  all  reasonable  care,  considered  In 
relation  to  the  kind  of  basiness,  to  provide  a  safe  place  in  which  the  em- 
ploye  may  perform  his  serrice. 

2.  A  railroad  employe  engaged  in  switching  is  entitled  to  rely  on  the  pre- 
sumption that  the  railroad  has  properly  constructed  its  line  and  appliances. 

8.  On  motion  for  a  nonsuit,  every  fact  will  be  deemed  proved  which  the  evi- 
dence tends  to  prove. 

4.  The  fact  that  a  railroad  employe  went  in  and  out  of  the  yards  in  which 
he  was  employed  during  a  period  of  three  months,  and  that  immediately 
before  the  accident  he  threw  switches,  was  not  conclusive  on  the  question 
of  .notice  to  him  of  the  proximity  of  the  switch  stand  to  the  track. 

5.  A  railroad  is  not  an  insurer  of  the  safety  of  its  employes,  but  is  required 
only  to  exercise  all  reasonable  care  to  provide  and  maintain  safe,  sound 
and  suitable  machinery,  roadway  structures  and  instrumentalities. 

6.  Where  a  railroad  negligently  maintained  a  switch  stand  so  near  its  track 
as  to  imperii  the  safety  of  its  employes,  and  an  injured  employe  testifled 
that  he  did  not  know  of  such  dangerous  proximity,  and  had  never  thrown 
the  switch  prior  to  the  day  of  the  accident,  and  up  to  that  day  had  never 
done  any  switching  in  the  portion  of  the  yard  in  which  such  switch  stand 
stood,  it  could  not  be  said,  as  a  matter  of  law,  that  he  was  guilty  of  con- 
tributory negligence  in  attempting  to  mount  an  engine  near  the  switch. 

7.  Where  a  servant  assumes  the  risk,  the  question  of  his  contributory  negli- 
gence Is  immaterial. 
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8.  While  the  occapatlon  ot  a  freight  brakeman  Is  a  perlloos  one,  and  those 
who  engage  In  It  must  be  held  to  have  anticipated  Its  dangers,  and  to  hare 
assumed  the  risks  ordinarily  Incident  thereto,  yet  they  assume  only  the 
ordinary  risks  of  the  employment,  and  not  extraordinary  ones,  nnless  they 
are  aware  of  snch  at  the  time  of  their  employment,  or,  on  learning  of  thetr 
existence,  they  continue  In  the  employment  after  the  lapse  of  a  reasonable 
time  for  the  defects  to  be  remedied  or  removed. 

9.  Whether  a  freight  brakeman  engaged  In  switching,  and  who  was  Injured 
while  mounting  an  engine  by  coming  In  contact  with  a  switch  stand  plaoea 
near  the  track,  knew  or  should  have  known  ,of  the  dangerous  proximity 
of  such  switch  stand  to  the  track,  so  as  to  have  assumed  the  risk  of  in- 
jury therefrom,  held,  under  the  eyfdence,  a  question  for  the  Jury. 

10.  No  case  should  be  withdrawn  from  the  Jury  unless  the  conclusion  neces- 
sarily follows  from  the  facts  as  a  matter  of  law  that  no  recovery  could  be 
had  on  any  view  which  could  reasonably  be  drawn  from  the  facts  which 
the  evidence  tends  to  establish. 

Appeal  frowr  District  Court,  Cascade  County;  J.  B,  Leslie, 
Judge. 

Action  by  Joseph  D.  McCabe  against  the  Montana  Central 
Railway  Company.  From  a  judgment  of  nonsuit,  and  from 
an  order  denying  a  new  trial,  plaintiff  appeals.    Reversed. 

Mr.  F.  D.  Larrdbee,  and  Messrs.  Downing  &  Stevenson^  for 
Appellant 

That  defendant  was  negligent,  or  at  least  that  it  was  a  q^ues- 
tion  for  the  jury  to  say  whether  or  not  the  defendant  was  negli- 
gent under  the  circumstances  proved  in  this  case,  is  established 
to  a  certainty  by  the  courts  of  last  resort  of  all  the  states. 
Alabama — By.  v.  DaA)iSy  92  Ala.  300;  By.  v.  Thompson,  94 
Ala.  636;  By.  v.  Burton,  12  So.  Rep.  88;  By.  v.  Bovldin,  25 
So.  Rep.  903.  Colorado — Wilson  v.  By.,  2  Pac.  p.  1.  Dakota 
---Boss  V.  By.,  5  Dak.  308.  niinoisr— iJy.  v.  Welch,  52  111. 
183 ;  By  v.  Oregy  58  111.  272 ;  By.  v.  Bussell,  91  DL  '298 ;  By. 
V.  Whalen,  19  Dl.  App.  116.  Indiana — Perm.  Co.  v.  McCor- 
mack,  30  K  R  27.  Iowa — Allen  v.  By.,  57  Iowa,  623 ;  Reams 
V.  By.,  &6  Iowa,  599 ;  Bryce  v.  By.,  103  Iowa,  665 ;  Keist  v. 
By.,  110  Iowa,  32.  Kansas — By.  v.  Irwin,  37  Kan.  701 ;  By. 
V.  Michaels,  57  Kan.  474.  Kentucky — Nance  v.  By.,  17  S.  W. 
570 ;  By.  v.  Pyle,  18  S.  W.  938 ;  Hughes  v.  By.,  48  SL  W.  671. 
Louisiana — Erslew  v.  By.,  49  La.  Ann.  86.    Maine — Nugent 
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V.  Ry.,  80  Me.  62,  Maryland— 22y.  v.  Bussel,  88  Md.  563. 
Massachusetts — Holden  v.  By.,  129  Massw  268 ;  ScanUm  v.  By., 
147  Mass.  484 ;  Babcock  v.  £y.,  150  Mass.  467.  Midbigan— ^ 
Sweet  V.  By.,  87  Mich.  559.  Minnesota— <7iarAr  v.  By.,  28 
Minn.  128;  Bobel  v.  JSy.^  35  Minn.  84;  Johnson  v.  i2y.^  43 
Minn.  53 ;  Flanders  v.  By.,  51  Minn.  193.  Mississippi — By. 
Y.  Bishop,  25  So.  Eep.  867.  Missouri — Murphy  v.  5y.,  116 
Mol  111.  Montana— 'ZeZfey  v.  Ca.,  16  Mont  484.  North 
Carolina. — Brinkey  v.  By.,  107  N.  Car.  731.  New  York — 
Fredenburg  v.  JSy.,  114  N.  T.  582.  Oregon — Johnson  v.  By., 
23  Ore.  94.  Ehode  Island— Wktppfe  v.  JBy.,  35  Atl.  306.  South 
Dakota — Oates  v.  By.,  2  S.  D.  422.  Texaa— J5.  &  E.  v.  La 
None,  80  Texas,  117;  By.  v.  Onwes,  21  S.  W.  606;  By.  v. 
ffoii*,  21  S.  W.  942;  By.  v.  TcByUr,  53  Si  W.  362.  Utah— 
Piddock  V.  JBy.,  5  Utah,  612.  United  States— Gcnf.  Tnwi  Co. 
V.  By.,  73  Fed.  661 ;  Wood  v.  By.,  88  Fed.  44.  West  Virginia 
— Biley  v.  By.,  27  W.  Va.  145.  Wisconsin — Dorsey  v.  By., 
42  Wis.  583 ;  HuLehaai  v.  JBy.,  58  Wis.  319 ;  KeUeher  v.  By., 
80  Wis.  584;  Coif  v.  i2y.,  87  Wis.  273.  Miscellaneous— 22  A. 
EL  Ry.  Cases,  246,  note;  48  A.  E.  Ry.  Cases,  168,  note. 

Contributory  negligence  and  assumption  of  risk,  which  is  but 
a  speciee  of  contributory  negligence,  is  a  matter  of  defense,  and 
the  burden  of  proving  it  rests  upon  the  defendant,  and  the  plain- 
tiff in  his  pleading  need,  not  negative  the  facts.  (Thompson  v. 
By.,  72  N.  W.  962 ;  Higley  v.  Oilmer,  3  Mont  90 ;  Prosser  v. 
By.,  17  Mont  372;  McGee  v.  By.,  78  Cal.  430,  21  Pac.  114; 
By.  y.  Heines,  132  111.  161 ;  Hvlehan  v.  Co.,  68  Wis.  520 ; 
Wells  Y.  By.,  56  Iowa,  520,  see  page  625 ;  5  Pleading  &  Pr.  1 
et  seq.;  14  Am.  &  Eng.  Enc^.  of  Law,  844;  38  Am.  &  Eng.  Ry. 
Gases^  note,  176.) 

It  is  the  master's  duty  to  furnish  a  safe  place  for  his  servants 
to  work,  and  the  plaintiff  may  assume  that  the  place  furnished 
him  is  a  safe  place.  {McDonald  v.  Co.,  46  Atl.  707 ;  Kincaid 
V.  By.,  22  Ore.  35 ;  Co.  v.  Yockey,  103  Fed.  265 ;  By.  v.  Heines, 
182  HI.  161 ;  SU.  V.  Sov.,  128  Cal.  187 ;  Co.  v.  By.,  126  Ind. 
446 ;  Porter  v.  By.,  60  Mo.  160 ;  Morton  v.  By.,  81  Mich.  423 ; 
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By.  V.  Ayl,  79  Texas,  675 ;  Ry.  y.  Barsolow,  55  HL  App.  203 ; 
By.  V.  Smith,  57  &  W.  999 ;  Orannis  v.  By.,  81  Iowa,  444 ; 
Co.  V.  Moran,  44  Md.  283 ;  Co.  v.  Irwin,  37  Kan.  701 ;  Higgins 
V.  Co.,  43  Mo.  App.  547 ;  By.  v.  CoZ.^  33  Mich.  133 ;  Kan.  v. 
Srmth,  89  K  T.  375.) 

Prior  to  the  time  that  the  plaintiff  was  injured  he  had  never 
thrown  switch  number  2  but  once,  and  plaintiff  was  doing  hia 
work  in  the  customary  way,  and  when  doing  it  in  the  customary 
way  it  cannot  be  said  as  a  matter  of  law  that  he  was  guilty  of 
contributory  negligence.  {Prosser  v.  By.,  17  Mont.  372 ;  Nel- 
son V.  Carpenter,  56  Fed.  451 ;  Nelson  v.  By.,  14  Am.  &  Eng. 
Ey.  Cases  (New  Series),  374 ;  Pierre  v.  By.y  5  Am.  &  Eng.  Ry. 
Cases  (New  Series),  407 ;  By.  v.  Sutherlwnd,  143  111.  48 ;  By. 
V.  McCormack,  30  K  K  27 ;  Omelia  v.  By.,  115  Mo.  205 ; 
Thitsell  V.  By.,  67  Iowa,  150 ;  Flanders  v.  By.,  51  Minn.  193, 
and  cases  cited.) 

The  plaintiff  denied  actual  knowledge  of  the  dangerous  loca- 
tion of  the  switch  stand  and  there  is  no  testimony  to  the  con- 
trary, and  that  his  opportunities,  as  shown  from  the  evidence, 

m 

were  insuflScient,  from  which  it  can  be  held  as  a  matter  of  law 
that  he  had  constructive  knowledge  is  conclusively  shown  by 
the  following  cases :  Johnson  v.  By.  Co.,  43  Minn.  53 ;  Central 
Trust  Co.  V.  By.  Co.,  73  Fed.  661 ;  Wood  v.  By.  Co.,  88  Fed. 
44;  Dorsey  v.  By.  Co.,  42*  Wis.  583;  Coif  v.  By.  Co.,  87  Wis. 
273 ;  Sweet  v.  By.  Co.,  87  Mich.  559 ;  By.  Co.  v.  Michaels,  57 
Kan.  474;  By.  Co.  v.  Thompson,  94  Ala.  636;  Errlew  v.  By. 
Co.,  49  La.  Ann.  86;  By.  Co.  v.  Welch,  52  111.  183;  Brinkley 
V.  By.  Co.,  107  N.  C.  731 ;  Namse  v.  By.,  17  S.  Wl,  570 
Hughes  v.  By.,  48  S.  W.  671 ;  Babcock  v.  By.,  150  Mass.  467 
ScanLon  v.  By.,  147  Mass.  484;  Keist  v.  By.,  110  Iowa,  32 
Bryce  v.  By.,  103  Iowa,  665 ;  Pa.  Co.  v.  McCormick,  30  K  E 
27;  By.  v.  Bussell,  88  Md.  563;  Nugent  v.  By.,  80  Ma  62 
Murphy  v.  By.  Co.,  115  Mo.  Ill ;  Whipple  v.  JBy.  Co.,  35  Atl. 
305  \B.  &  F.Y.  La  None,  80  Texas,  117 ;  By.  Co.  v.  TcM/Jor^ 
53  S.  W.  362;  Piddock  v.  By.  Co.,  5  Utah,  612;  Willson  v. 
J2y.  Co.,  2  Pac.  1;  Johnson  v.  By.  Co.,  23  Ore.  94;  FoorAce* 
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V.  Ry.  Co.,  44  Atl.  335 ;  Keist  v.  By.  Co.,  81  K  W.  181 ;  Ry. 
Co.  V.  Morrisy,  117  HI.  376;  Ry.  v.  Bundy,  53  N.  R  175; 
Ry.  V.  Peterson,  6  Am.  Neg.  Rep.  225 ;  Ry.  v.  Vesta,  49  S.  W. 
204;  Harding  v.  %.,  83  K  W.  395. 

Where  a  rule  of  the  company  imposes  upon  an  employe  the 
duty  of  inspection  in  the  using  of  applianoes^  it  does  not  chajige 
the  conmion-law  rule,  and  only  requires  the  plaintiff  to  use  such 
ordinary  eare  to  ascertain  defects  as  is  consistent  with  his  other 
duties.  {Railway  Co.  v.  Graham,  94  Ala.  545 ;  Ry.  Co.  v.  Fry, 
131  Ind.  319;  O'Malley  v.  Ry.,  67  Hun.  130,  51  N.  Y.  S.  R 
67,  22  N.  Y.  Supp.  48,  affirmed  in  142  K  Y.  665 ;  Ry.  Co.  v. 
CarroZZ,  84  Fed.  772.) 

Mr.  I.  Parker  Veazey,  for  Respondent. 

Citing  in  opposition  to  the  contentions  of  the  appellant: 
Tuttle  V.  Ry.  Co.,  122  U.  S.  189 ;  Sisca  v.  Ry.  Co.,  145  K  Y. 
296,  39  X.  E.  958 ;  Brown  v.  R.  R.  Co.,  59  K  Y.  672 ;  Davis 
X.  R.  Co.,  21  S.  C.  93;  Allen  v.  Ry.  Co.,  19  K  W.  870;  Oould 
X.  R.  Co.,  24  N.  W.  227 ;  Heath  v.  Whitebreast,  etc.  Co.,  23  K 
'  W.  148 ;  Randall  v.  R.  Co.,  109  U.  S.  478 ;  Cvmrmngs  v.  H. 
&L.8.&  R.  Co.,  68  Pac  852 ;  1  Bailey  Per.  Inj.  Sec.  1121 ; 
Highland  Ave.  &  D.  R.  Co.  v.  Waiters,  8  So.  360;  Central  Ry. 
V.  Mosley,  38  S.  E.  350 ;  Morris  v.  Duluth  Ry.  Co.,  108  Fed. 
747;  Chicago,  etc.  Ry.  Co.  v.  Davis,  53  Fed.  61;  Richmond, 
etc.  R.  Co.  X.  Bivins,  15  So.  515 ;  George  v.  Mobile,  etc.  R.  Co., 
19  So.  784;  Davis  v.  Western  Ry.,  18  So.  173;  Ferguson  v. 
Chicago,  etc.  Ry.  Co.,  59  N.  W.  1026 ;  Union  Pac.  Ry.  Co.  v. 
Estes,  16  Pac.  140 ;  Cainner  v.  Union  Pac.  Ry.  Co.,  59  Pac. 
1075 ;  Quirouet  v.  Ala.  etc.  R.  Co.,  36  S.  R  599 ;  FHtz  v.  Salt 
Lake,  etc.  Co.,  56  Pac.  93 ;  Jenkins  v.  Cotton  Mills,  25  So.  645 ; 
Linton,  etc.  Co.  v.  Persons,  43  N.  E.  653;  Bailey's  Master's 
Liability,  p.  191;  Ragon  v.  Toledo,  etc.  Co.,  56  N.  W.  612; 
Helmke  v.  Thilmany,  83  ST.  W.  360;  Dillenberger  v.  Weinr 
gartner,  45  Atl.  638 ;  Bailey,  Master's  Liability,  Sec.  509 ; 
Texas,  etc.  R.  Co.  v.  Taylor,  44  S.  W.  893 ;  Wharton  on  JSTeg. 
Sec.  314 ;  Mvldowney  v.  Ry.  Co.,  39  Iowa,  620 ;  McKce  v.  Ry. 
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Co.,  50  N.  W.  211 ;  By.  Co.  v.  Brown,  43  K  E  362 ;  Wa^  v. 
III.  Cen.  B.  Co.,  40  Iowa,  343 ;  Ooldthwaite  v.  By.  Co.,  36  N. 
E.  486 ;  Bichards  v.  Bough,  53  Mich.  213 ;  Harden  v.  8nUthr 
vUle  Mfg.  Co.,  29  Conn.  558 ;  Coombs  v.  Fitchburg  By.  Co., 
30  K  R  1140;  Goodes  v.  Boston,  etc.  B.  Co.,  38  N.  E  500; 
PaMan  v.  Detroit  By.  Co.,  81  K  W.  103 ;  De  Forrest  v.  Jewett, 
88  K  Y.  268 ;  Gibson  v.  Erie  By.  Co.,  63  K  Y.  449 ;  Lyon.  v. 
Canada  So.  By.  Co.,  10  Ontario,  745 ;  26  Am.  &  Eng.  R  Ca&, 
345 ;  Dacey  v.  N.  Y.  etc.  B.  Co.,  47  K  E  418 ;  Bell  v.  By.  Co., 
47  K  E  118 ;  r^n6  v.  Old  Colony  B.  Co.,  37  N.  E  309 ; 
Ferren  v.  JB.  Ca.,  143  Mass.  197,  200 ;  Skidmore  v.  By.  Co., 
61  K  W.  765 ;  Boyd  y.  Harris,  35  Atl.  222 ;  Chicago,  etc.  B. 
Co.  V.  McGirmis,  68  N.  W.  1057 ;  New  York,  etc.  Co.  v.  0«t- 
man.,  45  N.  E  651 ;  Wilson  v.  Louisville,  etc.  B.  Co.,  4  So.  701 ; 
Brown  v.  Chicago,  etc.  By.  Co.,  28  N.  W.  487 ;  Mays  v.  Chi- 
cago, etc.  By.  Co.,  19  N.  W.  680 ;  Pennsylvania  Co.  v.  Finney, 
42  K  E  816 ;  Coal  Co.  v.  Hoodlet,  129  Ind.  327 ;  East  Temu 
etc.  By.  Co.  v.  Head,  18  S.  E  976 ;  Wolf  v.  By.  Co.,  14  S.  E 
199 ;  Svmdy  v.  Savannah,  etc.  B.  Co.,  23  S.  E  841 ;  Lovejoy  v. 
Boston,  etc.  B.  Co.,  126'  Mass.  79 ;  Ladd  v.  New  Bedford  B. 
Co.,  119  Mass.  412;  Hall  v.  Wakefield  St.  By.  Co.,  59  K  E 
668 ;  Blackstone  v.  Central  By.  Co.,  38  S.  E  79 ;  Kelly  v.  Balr 
tinurre,  etc.  B.  Co.,  11  Atl.  659. 

MR.  COMMISSIONER  CALLAWAY  prepared  the  follow- 
ing opinion  for  the  court: 

Appeal  from  a  judgment  of  nonsuit  and  from  an  order  deny- 
ing plaintiff's  motion  for  a  new  trial. 

The  plaintiff  brought  this  action  to  recover  damages  for  in- 
juries sustained  by  him  in  defendant's  railway  yards  in  Great 
Falls,  caused,  as  he  alleges,  by  defendant's  negligence  in  con- 
structing and  maintaining  a  switch  stand  so  near  its  railway 
track  that  plaintiff,  in  the  performance  of  duty,  was  struck 
thereby  as  he  attempted  to  mount  a  moving  engine,  and,  falling 
thereunder,  was  run  over,  resulting  in  the  Joes  of  his  left  leg 
a  few  inches  above  the  knee. 


30  Mont]   McCabe  i;.  Montana  Centbai.  Rt.  Co.    829 

A  somewhat  extended  statement  of  the  existing  conditions 
seems  to  be  necessary.  In  the  north  end  of  the  freight  yard, 
where  the  accident  occurred,  the  tracks  run  northerly  and 
southerly.  The  easterly  one  is  called  the  "house  track."  Ad- 
jacent to  the  house  trac^  on  the  west  is  the  lead  track,  which  is 
somewhat  in  the  form  of  an  arc  of  a  circle.  Other  tracks  con- 
nect with  Ijie  lead  track  at  the  northerly  and  southerly  portions 
thereof,  and  each  in  appearance,  taken  in  conjunction  with 
the  lead  track,  is  not  unlike  the  string  to  a  bow.  The  first  track 
west  of  the  lead  track  is  called  "No.  7,"  the  next  west  "No.  6," 
and  so  on,  there  being  seven  of  these  connecting  tracks.  Where 
each  of  the  tracks  connects  with  the  lead  track  at  the  northerly 
end  there  is  a  switch  stand,  which  is  numbered  to  correspond 
with  the  connecting  track.  Thus  the  northerly  switch  stand  is 
No.  1,  and  the  next  to  it  is  No.  2.  The  distance  between  No. 
1  and  No.  2  is  185  feet^  The  seven  switch  stands  are  similar, 
and  are  the  same  distance  from  the  lead  track,  but  plaintiff 
testified  that  he  did  not  know  this  until  after  the  accident  On 
the  top  of  each  is  what  the  witnesses  call  a  "target,"  and  this 
is  surmounted  by  two  prongs,  upon  which  lights  are  placed  at 
night.  It  is  forty-five  inches  from  the  center  of  switch  stand 
No.  2  to  the  easterly  rail  of  the  lead  track  when  the  target  is 
parallel  with  the  traci ;  but  when  the  switch  is  turned  so  that 
cars  may  pass  from  the  lead  track  to  track  No.  2  the  target  is 
at  a  right  angle  with  the  tracks,  and  it  is  then  but  forty  inches 
from  the  tai^t  to  tiie  easterly  rail  of  the  lead  track.  At  the 
time  the  measurements  were  taken,  which  was  a  day  or  two 
prior  to  the  trial,  the  distances  between  the  switch  stands  and 
the  track  were  the  same  as  they  had  been  for  the  two  years  im- 
mediately preceding,  and  this  would  include  the  time  in  which 
plaintiff  worked  for  the  defendant  in  the  year  1899. 

The  testimony  discloses  that  the  steps  on  an  engine  similar 
to  the  one  in  use  at  the  time  of  the  accident  project  over  the 
track  a  distance  of  thirty  inches^  and  the  space  between  the 
engine  and  the  switch  stand,  the  target  being  at  a  right  angle 
with  the  track,  when  the  engine  is  backing  in  on  track  No.  2, 
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is  about  ten  inches.  Prior  to  the  accident^  which  occurred  De- 
cember 13,  1899,  plaintiff  had  been  in  defendant's  employ  as 
head  brakeman  on  a  freight  train  for  nearly  three  months. 
About  a  year  before  he  had  been  in  defendant's  employ  for  a 
few  months,  serving  as  helper  in  the  boiler  shop,  hostler's  helper, 
and  fireman  on  a  switch  engine ;  but  in  none  of  these  capacities 
did  he  ever  do  any  switching  in  that  portion  of  the  yard  where 
he  was  aftenvards  injured.  While  in  the  discharge  of  his  du- 
ties as  brakeman,  plaintiff  became  familiar  with  the  railroad 
yards  at  Havre,  Helena,  Clancj',  Belt  Mine,  Sand  Coulee  and 
Xeihart  In  all  of  these  places  he  did  considerable  switching 
and  in  all  of  those  yards  he  had  ridden  on  the  sides  of  engines 
and  cars  past  the  switch  stands,  and  was  never  interfered  with 
by  the  switch  stands  nor  targets  thereon  in  any  way.  Through- 
out defendant's  entire  system,  save  in  the  northerly  portion  of 
the  Great  Falls  yards,  it  appears  that  the  switch  stands  are 
about  six  feet  from  the  track.  There  are  eighteen  switches  in 
the  Great  Falls  yards  and  all  are  about  six  feet  from  the  track, 
save  the  seven  mentioned.  Plaintiff  testified  that  he  did  not 
know  until  after  the  accident  that  the  seven  were  any  closer 
to  the  track  than  are  the  others  on  the  system.  Plaintiff  testi- 
fied that  he  had  never  done  any  switching  in  the  north  end  of 
the  Great  Falls  yards  prior  to  the  morning  in  question.  While 
plaintiff  was  in  the  employment  of  the  defendant  as  head  brake- 
man,  the  train  started  from  different  places  in  the  yards.  In 
coming  into  the  yard  plaintiff  never  had  to  throw  any  switches, 
but  did  throw  switches  in  different  parts  of  the  yard  upon  going 
out  It  was  his  duty  to  couple  the  engine  and  tender  on  every 
train  that  was  taken  out  on  which  he  worked  as  brakeman,  but 
there  were  exceptions  to  that  rule. 

The  defendant  pleaded  that  the  plaintiff  was  guilty  of  con- 
tributory negligence,  and  that  ho  had  assugied  the  risk  of  the 
employment.  In  ordei  to  determine  whether  the  plaintiff  was 
guilty  of  such  contributory  negligence  as  will  defeat  his  action. 
it  becomes  necessary  to  look  to  the  situation  of  the  defendant 
and  plaintiff — the  master  and  servant — at  the  time  of  the  acci- 
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dent  On  the  afternoon  of  the  day  on  which  plaintiflf  was  hurt 
he  was  summoned  to  take  out  a  train.  Going  to  the  yards  he 
found  the  train  he  was  to  take  out  standing  on  track  No.  2.  No 
engine  was  as  yet  attached.  Engine  No.  500,  which,  had  been 
assigned  to  the  train,  was  on  track  No.  1.  Another  engine,  by 
mistake,  had  been  let  in  on  track  No.  2.  Plaintiff  went  to 
switch  stand  No.  2,  and  threw  it  to  let  the  engine  on  that  track 
oome  to  the  lead  track,  so  that  engine  No.  500  could  move  to 
track  No.  2.  This  was  the  only  occasion  upon  which  he  ever 
threw  switch  No.  2.  He  then  went  to  switch  stand  No.  1,  and 
threw  that  to  allow  engine  No.  500  to  go  from  track  No.  1  to 
the  lead  track,  which  it  immediately  did.  In  the  meantime 
the  conductor  had  again  thrown  switch  No.  2  to  allow  this  en- 
gine. No.  500,  to  go  to  the  train  standing  on  track  No.  2.  It  was 
then  standing  about  thirty  feet  north  of  switch  No.  1.  Plaintiff 
started  to  walk  to  switch  No.  2.  At  one  place  in  the  testimony 
plaintiff  says  he  walked  toward  switch  No.  2  with  the  intention 
of  turning  it  On  crossrexamination  he  testified  that  he  could 
have  safely  discharged  his  duty  and  have  ridden  to  the  train 
made  up  on  track  No.  2  by  getting  onto  the  engine  near  switch 
No.  1,  and  said  that  he  walked  towards  switch  No.  2  leisurely 
until  the  engine  caught  up  with  him ;  that  there  was  no  purpose 
in  doing  so  except  to  put  in  the  time  while  the  engine  was  going 
along.  When  about  twenty  feet  from  switch  stand  No.  2,  the 
engine,  traveling  about  five  or  six  miles  an  hour,  caught  up  with 
him,  and  he  then  mounted  it  by  getting  upon  the  steps,  but 
before  he  had  fully  straightened  up  his  body  came  in  contact 
with  the  prongs  and  target  upon  switch  stand  No.  2.  He  was 
knocked  from  the  engine,  which  ran  over  his  left  leg.  The  wit- 
nesses testifi^ed  that  it  is  customary!  for  employes  in  a  railway 
yard  to  mount  an  engine  when  it  is  not  going  faster  than  six 
miles  an  hour. 

One  ground  urged  by  defendant's  counsel  in  his  motion  for 
a  nonsuit  is:  "Because  it  appears  from  the  plaintiff's  proof 
that  the  duties  which  he  was  seeking  to  perform  at  the  tinue 
of  the  accident  complained  of  could  have  been  performed  safely 
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and  -without  injury  or  danger  to  him,  but  he  voluntarily  and 
unnecessarily  chose  a  dangerous  method  of  performing  these 
duties,  and  unnecessarily  placed  himself  in  a  position  of  known 
peril,  thereby  negligently  contributing  to  the  injury  for  which 
he  now  seeks  damages  from  the  defendant."  In  his  brief  coun-^ 
sel  urges  this  position  with  great  force,  and  cites  the  following 
authorities  in  his  support:  CumnUngs  v.  Helena  &  Livingston 
8.  &  R.  Co.,  26  Mont  434,  68  Pac  852 ;  1  Bailey's  Personal 
Injuries,  Sec.  1121 ;  HigJUaaid  Ave.  &  B.  B.  Co.  v.  Walters, 
91  Ala.  435,  8  South.  360 ;  Central  of  Oa.  By.  Co.  v.  Mosley, 
112  Ga.  914,  38  &  E.  350 ;  Morris  v.  DuLuth,  8.  8.  &  A.  By. 
Co.,  108  Fed.  747,  4T  0.  C.  A.  661 ;  Chicago  <&  Northwestern 
By.  Co.  V.  Davis,  53  Fed.  61,  3  C.  C.  A.  429 ;  Bichmond  &  D. 
B.  Co.  V.  BivinSy  103  Ala,  142,  15  South.  515 ;  George  v.  Mo- 
bile &  0.  B.  Co.,  109  Ala.  245,  19  South.  .784 ;  Dan)is  v.  West- 
ern By.  of  Alabama,  107  Ala.  626,  18  South.  173 ;  Ferguson  v. 
Chicago,  M.  &  8t.  P.  By.  Co.,  100  Iowa,  733,  69  N.  W.  1026 ; 
Union  Pac.  By.  Co.  v.  Estes,  37  Kan.  715,  16  Pac  131 ;  Car- 
rier V.  Union  Pac.  By.  Co.,  61  Kan.  447,  59  Pac.  1075 ;  Qvi- 
rouet  V.  Alabamoi  0.  8.  B.  B.  Co.,  Ill  Ga.  315,  36  S.  K  599; 
FHtz  V.  8alt  Lake  &  0.  G.  &  E.  L.  Co.,  18  Utah,  493,  56  Pac 
90 ;  Jenkins  v.  Maginnis  Cotton  Mills,  51  La.  Ann.  1011,  25 
South.  645. 

There  can  be  no  question  as  to  the  correctness  of  the  legal 
proposition  upon  which  counsel  relies,  but  is  it  applicable  to 
the  facts  in  this  case  ?  That  the  duties  plaintiff  was  seeking  to 
perform  could  have  been  performed  safely  and  without  injury 
to  him  is  conceded,  but  did  he  voluntarily  or  unnecessarily 
place  himself  in  a  position  of  known  peril  ?  Did  he  know,  or 
ought  he  to  have  known,  that  the  way  he  adopted  was  unsafe? 
Did  he  know,  or  ought  he  to  have  known,  that  the  switch  stand 
was  but  forty  inches  from  the  track  ?  The  testimony  discloses 
that  the  switch  stands  at  all  other  places  upon  defendant's  sys- 
tem were  about  six  feet  from  the  track,  and  plaintiff  had  fre- 
quently ridden  past  them  without  injury  on  the  sides  of  cars 
and  engines. 
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It  is  the  duty  of  the  employer  to  use  all  reasonable  care  to 

provide  a  safe  place  in  which  the  employe  may  perform  his 

service  {Kelley  v.  Fovrth  of  JuLy,  M.  Co,,  16  Mont  484,  41 

Pac  273)  ;  that  is,  reasonable  care  considered  in  relation  to  the 

kind  of  business  in  which  he  is  engaged  {Kelley  v.  Cable  Co., 

8  Mont  440,  20  Pac  669).    In  the  case  of  PikesvUle,  etc.  R. 

Co.  v.  Russell,  88  Md.  663,  42  Atl.  214,  the  court  said:    "It  is 

the  duty  of  the  master  to  exercise  all  reasonable  care  to  provide 

and  maintain  safe,  sound  and  suitable  machinery,  roadway, 

structures  and  instrumentalities;  and  he  must  not  expose  his 

employes  to  risks  beyond  those  which  are  incident  to  the  em- 

ployment^  and  were  in  contemplation  at  the  time  of  the  contract 

of  service ;  and  the  servant  or  employe  has  a  ri^t  to  presume 

that  the  master  has  discharged  these  duties.     Strieker's  Case, 

51  Md.  47,  34  Am.  Rep.  291 ;  Bayers  Case,  84  Md.  21,  35  Atl. 

10;  3  Elliott  on  Railways,  Sees.  1288  to  1291,  and  authorities 

cited. ^'    And  see  Berg  v.  B.  &  M%  Con.  C.  &  S,  M.  Co.,  12  Mont 

212,  29  Pac.  545 ;  III.  Cent.  R.  R.  Co.  v.  Welch,  52  111.  183, 

4  Am.  Rep.  593 ;  Georgia  Pacific  Railway  Co.  v.  Davis,  92  AJa. 

300,  9  SoutL  252,  25  Am-  St  Rep.  47 ;  St  Louis,  Ft.  Scott  & 

Wichiia  R.  R.  Co.  v.  Irwin,  37  Kan.  701,  16  Pac.  146,  1  Am. 

St  Rep.  266;  Bryce  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  103  Iowa, 

665,  72  K  W.  780. 

Mr.  Justice  De  Witt,  in  Prosser  v.  Montana  Central  Railway 
Co.,  17  Mont.  372,  43  Pac.  81,  30  li  R.  A.  &14,  states  the  tenor 
of  the  authorities  to  be  "that,  if  the  question  of  negligence  or 
contributory  negligence  is  a  fairly  disputed  question  of  fact, 
it  must  be  resolved  by  the  jury,  but  that,  if  the  evidence  is  per- 
fectly clear,  the  matter  is  for  the  court ;  and  by  'perfectly  clear,' 
the  authorities  say,  is  meant  not  perfectly  clear  in  the  view  of 
the  particular  court  or  persons  composing  the  court  which  is 
reviewing  the  matter,  but  rather  in  the  judgment  of  reasonable 
men  of  sound  minds.  That  is,  if  different  conclusions  might 
be  drawn  by  different  men  of  fair,  sound  minds,  then  the  matter 
must  go  to  the  jury ;  but,  if  only  one  conclusion  can  be  reached 
by  men  of  fair,  sound  minds,  the  determination  is  for  the  court.'' 
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^Berg  v.  Bosto.  &  MorUaru.  Con.  C  <&  S^  M.  Co    ^^^^ ^^ 

ly  '.  City  of  BuMe,  15  Mont  274,  39  Pac  286  ,f^J-^ 

.  J.6  Montaru.  Con.  C.  &  S.  M.  Co.,  30  Mont  48   '^^^''''J 

As  to  whether  the  plaintiff  knew,  or  -asonably  d.ould^^ 

known,  that  he  was  adopting  a  dangerous  course  - --'^^ 

^e  engine  when  and  where  ^if^^^^^ZT::'^^!^^ 
men  of  fair,  sonnd  minds  may  differ,    f  l/^°f  ** /^^  j 

relj  .^n  the  presumption  that  the  ^^-<l-*^;^^,f ^^^ 
constructed  its  railway  line  and  appliances-     ^'>^^J\^ 
somewhat  f amiUar  with .  the  Great  Falls  yards,  -^J^^^^ 
herein  recited  show,  and  "what  a  --  -  j^-^f^;,'  ^c 
exercise  of  reasonable  diligence,  to  know,  !»«  does  taow    {B^ce 
V.  C,  M.  &  St.  P.  By.  Co.,  103  Iowa,  665   ,7^  ^-"^-J'^^^ 
but  t;  what  extent  was  he  familiar  widi  the  -^^^^^^ 
question?     Ought  he,  by  the  exercise  of  reasonabl^il^g--^ 
to  have  known  its  location  and  proximity. to  the  ^^■ 
testified  that  he  did  not  know  the  distance  the  ««-«-  «^ 
stands  were  from  the  track;  that  he  never  threw  ^^^^^^ 
No.  2  before  the  afternoon  upon  which  hB  was  hurt,  and  then 
threw  it  but  once. 

Throughout  this  inquiry  it  must  be  borne  in  mind  that  on 
a  motion  for  a  nonsuit  every  fact  will  be  deemed  proved  whici 
the  evidence  tends  to  prove.     Such  has  always  been  f^J^^^^ 
practice  in  this  court     (HerbeH  v.  King,  1  Mont  475 ;  (rons 
V.  Woolfolk,  2  Mont  463 ;  McKay  v.  Moniana  Unum  Ky.  ^o^ 
13  Mont  15,  31  Pac.  999 ;  Creek  v.  McM<mus,  la  ^"^fj^'] 
32  Pac.  675 ;  State  ex  rel.  Pigott  v.  Benton.  13  Mont  30b,  ^ 
Pac.  301 ;  Mayer  v.  Carothers,  14  Mont  274,  36  Pac.  1»^, 
Soyer  v.   Great  Falls  Water  Co.,  15  Mont  1,  37  Pac  8d», 
Powers  V.  Klenzie,  15  Mont  177,  38  Paxi  833 ;  Jensen  v.  iior- 
hour,  15  Mont  582,  39  Pac  609 ;  Emerson  v.  Eldorada  V^lcH 
Co.,  18  Mont.  247,  44  Pac  969 ;  Holier  Lwnher  Co.  v.  Fire- 
rruinis  Ftmd  Ins.  Co.,  18  Mont  282,  45  Pac.  207 ;  State  ex  rel 
Harmon  v.  Conrow,  19  Mont  104,  35  Pac.  240;  Morse  v.  Oravr 
ite  County  Commissioners,  19  Mont  450,  47  Pac  639 ;  Cm- 
eron  v.  Kenyon-Connell  Commercial  Co.,  22  Mont  312,  56  Pac 
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358,  44  L.  R  A.  508,  74  Am.  St  Rep.  602 ;  Cummings  v. 
Helena  <&  Livingston  S.  &  R.  Co,,  26  Mont  434,  68  Pac.  852 ; 
Cain  Y.  Gold  Mtn.  Mg.  Co.,  27  Mont  529,  71  Pac.  1004; 
Coleman  v.  Perry,  28  Mont  1,  72  Pac.  42 ;  Ball  v.  Oussen- 
hoven,  29  Mont.  321,  .74  Pac.  871 ;  Nord  v.  Boston  &  Montana 
Con.  C.  &  8.  M.  Co.,  30  Mont  48,  75  Pac.  681.) 

Counsel  for  defendant  argues  that  plaintiff,  in  going  into 
and  out  of  this  portion  of  the  Great  Falls  yards  during  a  period 
of  three  months,  must  have  noticed  the  proximity  of  these  switch 
stands  to  the  lead  track,  and  especially  must  have  done  so  at 
the  two  times  he  threw  them  immediately  prior  to  the  accident. 
This  is  not  conclusive.  As  the  court  remarked  in  the  case  of 
Southern  Kan.  RaiLway  Co.  v.  Michaels,  57  Kan.  474,  46  Pac. 
938 :  "In  Rouse  v.  Ledbetter,  56  Kan.  348,  43  Pac.  249,  au 
injury  to  a  switchman  resulted  from  a  defective  structure  in 
the  yard,  and  one  that  he  might  have  seen  by  the  reasonable 
use  of  his  eyesight  It  was  held,  however,  that  the  fact  that 
he  was  working  in  that  part  of  the  yard,  and  might  have  seen 
it  if  his  attention  had  been  called  to  it,  was  not  conclusive  evi- 
dence of  contributory  negligence.  It  was  said:  'The  faculty 
of  close  observation  of  objects  is  largely  a  gift.  S6me  persons 
may  walk  once  along  a  street,  and  be  able,  without  any  special 
effort,  to  describe  every  prominent  object  upon  and  every  pro- 
jection into  the  street,  while  others  might  go  up  and  down  the 
same  street  for  a  year,  who  could  not  describe  such  objects  and 
projections.  *  *  *  Many  dangers  necessarily  attend  the 
performance  of  the  duties  of  a  yard  switchman,  but  the  master 
is  not  allowed  to  increase  the  hazards  of  his  servant  by  placing 
pitfalls,  obstructions,  traps  or  inclines  in  his  path,  whereby  he 
may  lose  his  footing,  and  be  mangled  or  killed.'  "  (JDorsey  v. 
Phillips,  etc.  Construction  Co.,  4:2  Wis.  583.) 

A  railroad  company  is  not  an  insurer  of  the  safety  of  its 
employes.  All  the  law  demands  it  to  do  is  to  "exercise  all  rea- 
sonable care  to  provide  and  maintain  safe,  sound  and  suitable 
machinery,  roadway,  structures  and  instrumentalities.^'  Whether 
it  did  so  in  this  instance  we  are  unable  to  say.    The  defendant's 
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side  of  the  case  is  not  before  us.  From  the  plaintiflPs  showing 
we  should  say  it  did  not.  He  proved,  prima  facie^  that  the  de- 
fendant negligently  maintained  a  switch  stand  so  near  its  track 
83  to  imperil  the  safety  of  its  employes.  In  the  face  of  affirm- 
ative testimony  to  the  effect  that  plaintiff  did  not  know  the 
dangerous  proximity  of  switch  stand  No.  3  to  the  trac^,  had 
never  thrown  it  prior  to  the  day  of  the  accident^  and  prior  to 
that  day  had  never  done  any  switching  in  that  portion  of  tiie 
yard,  it  cannot  be  said,  as  a  matter  of  law,  that  the  plaintiff 
was  guilty  of  contributory  negligence.  Thus  we  do  not  say  liat 
the  plaintiff  was  negligent ;  neither  do  we  say  that  he  was  not 
negligent;  but  we  do  say,  upon  the  record  presented,  that  the 
question  of  his  negligence  is  one  of  fact,  which  should  be  sub- 
mitted to  the  jury  for  its  determination.  (Wastl  v.  Montoaia 
Umon  By.  Co.,  24  Mont.  159,  61  Pac  9 ;  Piddock  v.  Union 
Pac.  Railway  Co.,  5  Utah,  612,  19  Pac.  191,  1  L.  E.  A.  131 
Sweet  V.  Mich.  Cent  R.  R.  Co.,  8.7  Mich.  559,  49  K  W.  882 
Keist  V.  Chic.  G.  W.  R.  R.  Co.,  110  Iowa,  32,  81  K  W.  181 
Babcock  v.  Old  Colony  R.  R.  Co.,  150  Mass.  467,  23  K  E.  325 
Hollenbeck  v.  Ma.  Poo.  Ry.  Co.,  141  Mo.  97,  38  Sw  W.  723,  41 
S.  W.  887 ;  Johnston  v.  Oregon  8.  L.  Ry.  Co.,  23  Ore.  94,  31 
Pac.  283 ;  Boss  v.  Northern  Pac.  B.  R.  Co.,  5  Dak  308,  40  N. 
W.  590 ;  North  Chicago  St.  R.  R.  Co.  v.  Dudgeon,  184  111.  477, 
56  N.  E.  796;  Vorhees  v.  Lake  Shore  £  M.  S.  Ry.  Co.,  193 
Pa.  St.  115,  44  Atl.  335 ;  Whitcher  v.  Boston  &  M.  B.  B.  Co., 
70  K  H.  242,  46  Atl.  740;  Peirce  v.  Clavin,  82  Fed.  550,  27 
O.  C.  A.  227 ;  Hennessy  v.  Bingham,  125  Cal.  627,  58  Pac 
200.) 

As  to  the  question  of  assumed  risk.  Of  course,  if  plaintiff 
assumed  the  risk,  the  question  of  his  contributory  negligence 
is  out  of  the  way.  (Ball  v.  Gnsserihoven,  29  Mont  321,  74 
Pac  871.)  The  occupation  of  a  freight  brakeman  is  a  perilous 
one  at  best^  and  those  who  engage  in  it  must  be  held  to  have 
voluntarily  gone  into  it  anticipating  its  dangers,  but  only  the 
dangers  which  one  may  ordinarily  encounter  in  the  nature  of 
the  calling.    The  authorities  hold  that  the  plaintiff  is  to  be  held 
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as  haviog  assumed  the  ordinary  risks  of  the  business,  but  not 
any  extraordinary  risks,  unless  it  appear  that  he  was  aware  of 
such  at  the  time  of  his  employment,  or  that,  upon  learning  of 
their  existence,  he  continued  in  the  employment  after  the  lapse 
of  a  reasonable  time  for  the  defects  to  be  remedied  or  removed. 
{McAndrews  v.  Montana,  Union  By.  jOo.,  15  Mont.  290,  39 
Pac.  85 ;  Labatt  on  Master  and  Servant,  Sees.  259,  270,  271, 
et  seq.;  Geo.  Pac,  By.  Co.  v.  Davis,  92  Ala.  300,  9  South.  252, 
25  Am.  St.  Eep.  47 ;  8t.  Louis,  Ft.  Scott  1&  Wichita  B.  B.  Co. 
V.  Irmin,  37  Kan.  701,  16  Pac.  146,  1  Am.  St.  Rep.  266.) 

Whether  the  plaintiff  assumed  the  risk  in  this  case  neces- 
sarily depends  upon  his  knowledge  or  means  of  knowledge  as 
to  the  location  of  switch  stand  No.  2 ;  that  is^  whether  he  knew 
or  should  have  known  its  close  proximity  to  tlie  track.  Under 
the  circumstances  of  this  ease  this  question,  therefore,  should 
be  left  to  the  jury.  "No  cause  should  ever  be  witlldra^vn  from 
the  jury  unless  the  conclusion  from  the  facts  necessarily  follows 
as  a  matter  of  law  that  no  recovery  could  be  had  upon  any  view 
which  could  reasonably  be  drawn  from  the  facts  which  the  evi- 
dence tends  to  establish.'^  (Cain  v.  Gold  Mtn.  Mg.  Co.,  27 
Mont.  527,  71  Pac.  1004;  Michener  v.  Fransham,  29  Mont 
240,  74  Pac.  448 ;  Ball  v.  GiLSsenhoveii,  supra;  Nord  v.  B.  & 
M.  Con-.  C.  &  S.  M.  Co.,  supra.) 

We  think  the  complaint  states  a  cause  of  action. 

The  judgment  and  order  should  be  reversed,  and  the  cause 
remanded  for  a  new  trial. 

Per  Curiam. — ^For  the  reasons  given  in  the  foregoing  opin- 
ion, the  judgment  and  order  are  reversed,  and  the  cause  is 
remanded  for  a  new  trial. 
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STATE   EX    BEi.    EOCKY    MOUNTAIN    BELL   TELE- 
PHONE COMPANY,  Relatob  and  Appellant,  v. 
MAYOR,  ETC.  OF  THE  CITY  OF  RED 
LODGE  ET  AL.,  Respondents. 
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(No.  1,838.) 
(Submitted  March  25.  1904.     Decided  May  9,  1904.) 

Telephones — Right  to  Use  Streets — Power  of  Mumcipcd  Cor- 
poration— Mandamus, 

1.  Civil  Code,  Section  1000,  authorizes  telephone  corporations  to  construct 
their  loues  along  and  upon  the  streets  of  cities,  since  the  term  "public 
roads"  includes  "streets"  of  cities. 

2.  Civil  Code,  Section  1000,  applies  as  well  to  foreign  corporations  which  have 
complied  with  the  statute  prescribing  the  conditions  on  wlilch  foreign  cor- 
porations may  do  business  in  the  state,  as  to  domestic  corporations. 
Civil  Code,  Section  1000,  being  a  general  law  passed  in  pursuance  of  Con- 
stitution, Art.  XV,  Sec.  14,  is  not  modified  or  limited  by  the  laws  relating 
to  the  government  of  cities. 

Civil  Code,  Section  1000,  is  not  in  conflict  with,  nor  amended  by,  snbse- 
quent  enactments  granting  the  power  to  cities  to  regulate  and  prevent  the 
use  or  obstruction  of  city  streets,  sidewalks  and  public  grounds. 
Under  Civil  Code,  Section  1000,  municipalities  can  only  reasonably  regulate 
the  construction  of  telephone  lines  within  their  limits,  they  cannot  en- 
tirely prohibit  such  construction  as  is  named  in  the  statute,  hence,  where 
a  city  council  refuses  to  designate  the  location  of  poles  for  a  telephone  line, 
and  requires  the  wires  to  be  laid  in  conduits  four  feet  under  the  streets, 
the  proper  remedy  is  by  mandamus  to  compel  the  council  to  designate  the 
location  of  the  poles. 

6.  That  a  city  is  charged  with  the  duty  of  keeping  its  streets  in  repair,  and 
that  the  cost  of  maintaining  them  is  raised  by  public  taxation  within  the 
city,  does  not  give  it  Jurisdiction  over  them  exclusive  of  that  of  the  legis- 
lative assembly. 


3. 


4. 


5. 


Appeal  from  District  Covrt,  Carbon  Covniy;  Frank  Henry, 
Judge. 

Mandamus  by  the  state,  on  the  relation  of  the  Rocky  Moun- 
tain Bell  Telephone  Company,  against  the  mayor  and  city 
(K>nncil  of  the  city  of  Eed  Lodge  and  the  city  of  Red  Lodge. 
From  a  judgment  denying  the  writ^  and  from  an  order  denying 
a  new  trial,  relator  appeals.     Reversed. 


Messrs.  H.  G.  &  8.  H.  Mclntire,  for  Appellant 


30  Mont]  State  ex  bel.  Tei:.  Co.  v.  Mayob.  339 

Mr.  G.  W.  Pierson,  and  Mr.  0,  F.  Ooddard,  for  Kespondents. 

MR  COMMISSIONEK  POORMAN  prepared  -the  follow- 
ing opinion  for  the  court : 

The  relator  and  appellant  is  a  foreign  corporation  engaged 
in  constructing,  maintaining  and  operating  telephone  lines  in 
the  state  of  Montana,  and  through  said  state  into  other  states. 
Desiring  to  construct  a  line  into  and  through  the  city  of  Ked 
Lodge,  in  Montana,  to  do  business  in  said  city,  and  to  connect 
with  its  line  in  the  state  of  Wyoming,  the  relator  served  upon 
the  mayor  and  city  council  of  the  city  of  Red  Lodge  a  demand 
that  they  designate  the  places  for  the  erection  of  the  necessary 
poles  and  fixtures  for  the  proper  construction  of  the  company's 
lines  in,  upon  and  along  the  streets  and  alleys  of  said  city.  The 
city  council  treated  this  as  an  application  of  the  relator  for  a 
permit  to  pass  through  the  corporate  limits  of  the  city,  and 
refused  such  permit,  for  the  reason  that'  the  same  would  be  in 
violation  of  city  ordinance  No.  97.  The  council  designated  a 
route  through  the  city,  however,  whereon  the  company  might 
construct  its  line  in  accordance  with  the  provisions  of  such  ordi- 
nance. This  ordinance  prohibits  the  erection  or  planting  of 
poles  or  the  stringing  or  maintaining  of  wires  on  or  above  the 
streets  and  alleys  within  the  corporate  limits  of  the  city,  and 
provides  that  such  line  may  be  constructed  under  the  streets 
and  alleys,  in  conduits,  on  condition  that  these  conduits  are  at 
least  four  feet  from  the  surface  grade  of  the  street  or  alley. 
This  ordinance  also  provides  penalties  of  fine  and  imprisonment 
for  violation  of  its  terms.  The  relator  then  applied  to  the  dis- 
trict court  for  a  writ  of  mandamus  to  compel  the  city  to  desig- 
nate the  places  along  the  streets  for  the  erection  of  its  poles  and 
the  construction  of  its  lin^s.  An  alternative  writ  was  issued, 
and  an  answer  made  thereto.  A  hearing  was  had,  and  the  court, 
after  consideration,  denied  the  writ.  The  relator  made  appli- 
cation for  a  new  trial,  which  was  also  denied.  From  this  judg- 
ment denying  the  writ,  and  from  the  order  overruling  the  mo- 
tion for  a  new  trial,  relator  appeals. 
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1.  Section  14,  Article  XV,  of  the  State  Constitution,  reads 
in  part:  "Any  association  or  corporation  *  *  *  organized 
for  the  purpose,  or  any  individual,  shall  have  the  right  to  con- 
struct or  maintain  lines  of  telegraph  or  telephone  within  this 

■ 

state,  and  connect  the  same  with  other  lines ;  and  the  legislative 
assembly  shall,  by  general  law  of  uniform  operation,  provide 
reasonable  regulations  to  give  full  effect  to  this  section." 

This  constitutional  provision  is  not  self-executing,  but  lay 
dormant  until  given  vitality  by  legislative  enactment.  In  pur- 
suance of  the  authority  therein  given,  and  in  obedience  to  the 
constitutional  command  to  enact  a  "general  law  of  uniform 
operation,"  the  legislative  assembly  enacted  Section '1000  of 
the  Civil  Code,  which  reads :  "A  telegraph  or  telephone  corpo- 
ration, or  a  person,  is  hereby  authorized  to  construct  such  tele- 
graph or  telephone  line  or  lines  from  point  to  point,  along  and 
upon  any  of  the  public  roads,  by  the  erection  of  necessary  fix- 
tures,  including  posts,  piers  and  abutments,  necessary  for  the 
wires ;  but  the  same  shall  riot  incommode  the  public  in  the  use 
of  said  roads  or  highways."  This  section  has  not  heretofore, 
to  our  knowledge,  been  the  subject  of  construction  by  this  court, 
but  similar  statutes  have  been  so  often  construed  by  other  courts, 
both  state  and  federal,  that  its  construction  cannot  now  be  re- 
garded as  res  integra. 

Are  streets  within  the  the  meaning  of  the  term  "public 
roads?"  The  language  of  the  statute  with  reference  to  the 
privilege  granted  is  plain  and  emphatic.  It  is  a  direct  grant 
of  authority  by  the  legislature  to  use  the  public  roads  for  the 
construction  and  maintenance  of  telephone  and  tel^raph  lines, 
subject  only  to  the  condition  that  the  public  shall  not  be  in- 
commoded "in  the  use  of  said  roads  and  highways."  Section 
•2600  of  the  Political  Code  reads  in  part:  "All  highways, 
roads,  streets,  alleys,  courts,  places  and  bridges  *  *  *  are 
public  highways."  This  same  language  is  used  in  an  Act  of 
the  Eighth  legislative  assembly  (Laws  1903,  p.  66,  Chapter  44), 
amendatory  of  Chapter  II,  Article  I,  Title  VI,  Part  III,  of  the 
Political  Code,  concerning  highways  and  roads.    Telegraph  and 
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telephone  companies  stand  upon  e^jual  footing  under  this  law. 
Both  are  used  as  means  of  intercommunication  and  for  com- 
mercial purposes.  To  secure  this  business,  as  well  as  to  accom- 
modate the  public,  their  terminals  and  stations  are  located  in 
the  larger  business  centers.  That  was  the  condition  existing 
when  the  law  was  passed.  It  is  not  reasonable  to  conclude  that 
the  legislature  authorized  these  companies  to  transact  their 
business  within  the  state,  but  left  them  without  authority  to 
enter  the  centers  of  population  and  commerce — ^places  that  are 
necessary  to  go  to  in  order  to  do  the  very  business  authorized 
to  be  done.  If  the  statute  applied  only  to  rural  ways,  the  grant 
would  be  of  little  benefit  to  the  puj)lic  or  to  the  owners  of  the 
lines.  The  very  scope  and  purpose  of  the  Act  would  be  defeated. 
(Chamberlain  v.  Iowa  Tel  Co.,  119  Iowa,  619,  93  K  W. 
596.) 

"It  is  contended  *  *  *  that  the  terms  ^public  roads  and 
highways,'  used  in  this  statute,  apply  only  to  Fural  public  roads 
and  highways,  and  were  not  intended  to  include  streets     *     * 

*  which  are  always  placed  under  the  control  of  the  munici- 
palities.   It  is  enough  to  say  that  the  control  over  streets     *     * 

*  is  but  delegated  power,  and  in  no  way  detracts  from  the 
power  of  the  legislature  to  exercise  such  control  itself  by  direct 
enactment  *  *  *  'Public  road'  and  'highway'  are  usually 
understood  to  mean  the  same  thing.  *  *  *  Telegraphs 
connect  cities  and  villages,  and  have  their  stations  in  such  places 
throughout  the  country  and  the  civilized  world.  It  is  quite  as 
necessary  to  their  construction  and  operation  that  they  have  the 
right  to  be  and  continue  upon  these  highways  of  cities  and  vil- 
lages as  upon  rural  highways.  *  *  *  The  words  of  the 
statute  under  consideration  include  all  urban  as  well  as  rural 
highways."  (Abbott  v.  City  of  Dviuth  (C.  C),  104  Fed.  833 ; 
Keasby  on  Eleo.  Wires  (2d  Ed.),  pars.  6-34.) 

Wisconsin,  Iowa,  Minnesota,  Ohio  and  other  states  have 
statutes  similar  to  Section  1000.  The  courts  of  these  states 
have  construed  these  laws  as  a  direct  grant  from  the  state  of  the 
right  to  use  the  public  roads  and  highways  for  the  construction 
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of  telephone  and  telegraph  lines,  and  hold  that  public  roads 
and  highways  include  streets  of  cities.  (State  ex  rel,  Tel.  Co. 
V.  City  of  Sheboygan,  111  Wis.  23,  86  K  W.  657 ;  Chamber- 
lam  V.  Iowa  Tel.  Co,,  supra;  City  of  ZanesvUle  v.  Tel.  Co,, 
64  Ohio  St.  67,  59  N.  K  781,  52  L.  R  A.  150,  83  Am.  St  Rep. 
725 ;  Northtoestem  Tel.  Exch.  v.  Minneapolis,  81  Minn.  14G, 
83  N.  W.  527,  86  X.  W.  69,  53  L.  R  A.  175 ;  Abbott  v.  CUy 
of  Duluth  (C.  C),  104  Fed.  833.  See,  also.  City  of  Toledo  v. 
Tel.  Co.,  107  Fed.  10,  46  C.  C.  A.  Ill,  52  L.  R  A.  730; 
Michigan  Tel.  Co.  v.  City  of  Benton  Harbor,  121  Mich.  512, 
80  X.  W.  386,  47  L.  R  A.  104;  Township  of  Summit  v.  TeL 
Co.,  57  X.  J.  Eq.  123,  41  Atl.  146 ;  State  ex  rel.  Tel.  Co.  v. 
Flad,  23  Mo.  App.  185 ;  Hodges  v.  Tel  Co.,  72  Miss.  910,  IS 
South.  84,  29  L.  R  A.  770;  People  v.  Trustees  (Sup.),  72  X. 
Y.  Supp.  350 ;  New  York  <£:  N.  J.  Tel.  Co.  v.  Mayor,  etc.  of 
Bound  Brook,  66  X.  J.  Law,  168,  48  Atl.  1022.) 

2.  Does  this  section  apply  to  foreign  corporations?  It  is 
alleged  in  the  petition  and  admitted  in  the  answer  that  relator 
is  a  foreign  corporation ;  that  it  has  complied  with  the  laws  of 
Montana  prescribing  the  conditions  upon  whch  such  corpora- 
tions may  do  business  in  this  state.  The  statute  Section  1030 
et  seq.,  Civil  Code,  and  the  amendatory  Act  of  1901,  p.  150, 
having  been  complied  with,  the  relator  had  the  right  to  do  busi- 
ness in  this  state.  Section  1000,  supra,  does  not  attempt  to  dis- 
criminate between  domestic  and  foreign  corporations,  but  is  a 
general  law,  applicable  to  all  corix)rations  and  individuals  trans- 
acting business  of  the  kind  therein  named.  The  decision  in 
State  ex  rel.  Aachen  Ins.  Co.  v.  Rotwitt,  17  Mont.  41,  41  Pac. 
1004,  traces  the  historj'-  of  the  statute  prescribing  the  conditions 
upon  which  foreign  corporations  may  do  business  in  this  state. 
See,  also.  Mutual  Benefit  Life  Ins.  Co.  v.  Winne,  20  Mont  20, 
49  Pac.  446. 

3.  Is  Section  1000  modified  or  limited  by  laws  relating  to 
the  government  of  cities?  Xo  municipality,  either  county  or 
city,  possesses  any  legislative  authority  except  that  directly 
delegated  by  the  state  legislature,  save  the  power  which  arises 
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from  necessary  implication.  (Cooley's  Const,  Lim.  (6th  Ed.) 
227.)  The  legislature,  within  constitutional  limits,  is  supreme. 
It  alone  may  grant  or  delegate  power  to  grant  privileges  to  cor- 
porations or  individuals,  and  to  establish  general  policies  of  the 
state.  The  charters  of  all  municipal  corporations  are  the  gen- 
eral laws  of  the  state.  The  Constitution  in  many  instances 
indicates  the  general  character  of  legislation.  The  section  of 
the  Constitution  above  quoted  not  only  declares  the  right  and 
policy  of  constructing  and  maintaining  telegraph  and  telephone 
lines,  but  commands  tlie  legislature  to  give  vitality  to  that  right 
and  policy  "by  a  general  law  of  uniform  operation."  A  law 
which  excepts  a  part  of  a  given  class  is  not  general  and  uniform, 
and  the  legislature  has  not  attempted  to  make  of  streets  a  sepa- 
rate class  of  highways.  If  the  subordinate  divisions  of  the  state 
are  vested  with  the  authority  either  of  preventing  the  const nie^ 
lion  of  these  lines,  or  of  imposing  resrictions  which  will  have 
that  effect^  then  the  legislature  has  not  complied  vnth  this  con- 
stitutional command.  It  is  true  that  Section  12,  Article  XV, 
of  the  Constitution,  provides  that  no  railroad  shall  be  con- 
structed within  a  city  without  the  consent  of  the  local  authori- 
ties, but  no  such  provision  exists  with  reference  to  telegraph 
and  telephone  lines,  and  in  view  of  the  provisions-  of  Section 
14  of  this  Article,  above  quoted,  this  fact  becomes  significant. 

4.  It  is  claimed  by  respondent  that  subsequent  enactments, 
or  enactments  declared  to  be  subsequent,  by  Section  5181  of 
the  Political  Code,  are  in  conflict  with  and  amend  the  section 
under  consideration.  This  section  of  the  (^ivil  Code  is  a  general 
law,  enacted  in  obedience  to  a  command  of  the  Constitution, 
and  to  provide  means  of  enjoying  a  privilege  originating  with 
that  instruments  The  part  claimed  to  l)e  in  conflict  is  the  ix)wer 
granted  to  the  cities  to  regulate  and  prevent  the  use  or  obstruc- 
tion of  streets,  sidewalks  and  public  grounds  by  signs,  telephone 
poles,  posting  of  handbills  and  advertisements.  The  provisions 
of  the  Act  of  March  7,  1893  (Laws  1893,  p.  113 ;  Section  4800, 
Political  Code),  and  of  the  Act  of  March  8,  1897  (laws  1897, 
p.  203),  relative  to  the  powers  of  cities,  are  practically  the  same. 
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so  far  aB  the  questions  involved  in  this  caae  are  concerned,  and 
it  is  therefore  unnecessary  to  determine  which  of  these  laws  is 
now  in  force.  There  is  not  necessarily  any  conflict  between 
these  laws  and  said  Section  1000.  The  one  granting  powers  to 
cities  must  be  construed  subject  to  the  provisions  of  the  general 
law.  (Section  4703,  Political  Code.)  The  state  does  not  sur- 
render to  municipalities  entire  control  over  its  streets  and  high- 
ways. They  are  under  legislative  control.  "Municipal  by- 
laws must  also  be  in  harmony  with  the  general  laws  of  the  state, 
and  with  the  provisions  of  the  municipal  charter.  Whenever 
they  come  in  conflict  mth  either,  the  by-law. must  give  way." 
(Cboley  on  Const.  Lim.  (7th  Ed.)  278.)  "Public  highways 
are  under  legislative  control.  They  are  for  the  use  of  the  public 
in  general,  for  passage  and  traffic,  without  distinction.  The 
restrictions  upon  their  use  are  only  such  as  are  calculated  to 
secure  to  the  general  public  the  largest  practicable  benefit  from 
the  enjoyment  of  the  easement.  When  the  highway  is  not 
restricted  in  its  dedication  to  some  particular  mode  of  use,  it  is 
open  to  all  suitable  methods."  (People  v.  Eaton,  100  Mich. 
208,  59  N.  W.  145,  24  L.  R  A.  721.)  "The  power  conferred 
upon  incorporated  towns  by  the  general  incorporation  Act  is 
but  a  mere  grant  of  limited  power  to  the  municipality,  which 
it  holds  subject  to  the  general  laws  of  the  state."  {In  re 
O'Brien,  29  Mont.  530,  75  Pac  196.)  "But  municipal  corpo- 
rations are  subordinate  parts  of  the  state,  and  invested  with 
limited  powers.  The  legislature,  in  granting  such  powers,  does 
not  divest  itself  of  any  power  over  the  inhabitants  of  the  district 
which  it  possessed  before  the  charter  was  granted."  {Wilcox 
V.  Deer  Lodge  County,  2  Mont  574.)  "No  city  or  village  has 
the  power  by  ordinance  or  by-laws  to  make  the  general  laws  of 
the  state  inoperative."  {People  v.  Kirsch,  67  Mich.  539,  35 
K  W.  157.)  See,  also,  Section  4703,  Political  Code  of  Mon- 
tana, which  prescribes  a  limitation  upon  the  powers  of  cities. 

In  Wisconsin  Tel  Co.  v.  City  of  Oshkosh,  62  Wis.  32,  21  N. 
W.  828,  the  court,  after  deciding  that  the  state  had  by  general 
law  granted  the  right  to  the  telephone  company  to  construct  its 
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lines  along  the  streets  of  cities,  held  that  the  power  subsequently 
granted  to  cities  "to  regulate,  control  and  prohibit  the  location, 
laying,  use  and  management  of  telegraph,  telephone  and  elec^ 
trie  light  and  power  wires  and  poles"  was  not  in  conflict  with 
the  general  law,  but  must  be  construed  as  subordinate  thereto. 
The  same  conclusion  was  reached  under  similar  provisions  in 
Michigan  Tel.  Co.  v.  City  of  Benton  Harbor,  121  Mich.  512, 
80  K  W.  386,  47  L.  R  A.  104. 

There  is  nothing  in  the  Act  delegating  powers  to  cities  from 
which  it  can  be  inferred  that  it  was  the  intention  of  the  legisr- 
lature  that  the  powers  there  delegated  should  operate  as  a  repeal 
of  the  general  laws  of  the  state,  and  repeals  by  implication  are 
not  favored. 

In  Michigan  Tel.  Co.  v.  City  of  Benton  Harbor,  above  cited, 
the  court  says:  "This  case  forcibly  illustrates  the  danger  in 
holding  general  laws  repealed  by  implication  in  granting  char- 
ters to  municipal  corporations.  Did  the  legislature  intend  by 
the  above  law  for  the  organization  of  cities  to  confer  upon  those 
municipalities  the  power  to  annul  the  law  in  r^ard  to  telegraph 
and  telephone  companies,  and  to  entirely  prohibit  the  use  of 
the  telegraph  and  the  telephone,  which  have  become  essential 
in  commercial  transactions  ?  Clearly,  such  an  intention  should 
not  be  attributed  to  the  legislature  unless  the  language  of  the 
law  leads  to  no  other  conclusion.  We  see  no  diflSoulty  in  giving 
efiFect  to  both  laws  by  holding  that  the  latter  Act  confers  this 
authority  upon  municipalities,  subject  to  the  general  laws  of 
the  state  in  regard  to  the  use  of  its  streets  and  highways  for 
telegraph  and  telephone  purposes." 

5.  Is  mandamus  the  proper  remedy  ?  The  statute  delegates 
to  cities  the  authority,  and  makes  it  their  duty,  to  regulate  the 
use  of  streets  in  such  manner  as  not  to  incommode  public  travel, 
and  to  regulate  the  placing  of  improvements  thereon  in  such 
manner  as  to  protect  the  public  from  inconvenience  and  danger. 
Section  1000,  supra,  not  only  grants  the  right  and  privilege  of 
constructing  telephone  lines,  but  also  defines  the  manner  of 
their  construction  "by  the  erection  of  necessary  fixtures,  in- 
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chiding  posts,  piers  and  abutments  necessary  for  the  wires." 
The  use  of  the  term  "posts,  piers  and  abutments"  presupposes 
what  is  known  as  the  "overhead  system."  The  manner  of  con- 
structing these  lines  is  as  much  a  part  of  this  section  as  is  the 
right  of  construction  given.  The  city  council  has  a  twofold 
duty  to  perform:  (1)  To  permit  the  corporation  to  enter  the 
city;  and  (2)  to  designate  the  location  of  poles,  abutments,  etc 
It  does  not  possess  the  power  to  prohibit  the  one  any  more  than 
it  does  to  refuse  the  other.  The  municipality  may,  in  the  exer- 
cise of  its  power,  prohibit  the  erection  of  these  poles  in  places 
or  in  a  manner  which  will  incommode  the  public;  but  they  can- 
not entirely  prohibit.  They  can  only  regulate,  and  the  regula- 
tion must  be  reasonable.  In  a  sense  the  city  is  called  upon  to 
grant  a  privilege.  Whether  this  privilege  amounts  to  a  fran- 
chise is  not  here  decided.  If  it  is  a  francliise,  it  is  one  which 
the  council  cannot  refuse  to  grant  under  this  law.  It  may, 
within  the  boimds  of  reason,  determine  the  character  and  height 
of  the  poles,  but  it  cannot  totally  ignore  the  system  of  constnic- 
tion  named  in  the  statute,  and  substitute  one  totally  foreign 
tliereto.  {Michigan  Tel,  Co.  v.  City  of  Benton  Ilarhor,  above 
cited. ) 

The  demand  made  by  the  relator  upon  the  council  to  designate 
the  location  where  it  might  erect  its  poles  was  answered  by  the 
council  bv  reference  to  an  ordinance  Avhich  forbade  the  erection 
of  any  poles  at  all,  and  provided  that  the  wires  must  be  buried 
at  least  four  feet  under  ground.  This  was  not  a  reasonable 
exercise  of  discretion  within  the  meaning  of  this  law,  and  was, 
therefore,  equivalent  to  an  absolute  refusal.  The  council,  being 
charged  vdi\\  this  duty,  and  having  failed  to  perform  it,  may 
be  comix^lled  by  mandamus  to  act.  Xor  does  this  in  any  man- 
ner interfere  with  the  discretionary  power  possessed  by  the 
council.  It  only  coerces  it  into  action,  leaving  it  free  to  exer- 
cise its  own  judgment,  circumscribed  only  by  this  general  law, 
and  by  what  is  reasonable.  It  is  claimed  that  the  city  is  charged 
with  the  duty  of  keeping  its  streets  in  repair,  and  is  liable  for 
damage  resulting  from  a  failure  to  perform  this  duty ;  that  the 
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city  ought,  therefore,  to  be  permitted  to  exercise  exclusive  juris- 
diction, inasmuch  as  the  cost  of  maintaining  the  streets  is  raised 
by  public  taxation  within  the  municipality.  Nearly  all  the 
public  roads  of  the  state — ^perhaps  all — are  supported  by  tax- 
ation within  the  several  subordinate  divisions  of  the  state,  and 
this  same  argument  would  apply  equally  to  counties.  But  both 
cities  and  counties  are  subordinate  to  the  general  laws  of  the 
state  in  all  matters. 

Muiual  Electric  Light  Co.  v.  AsJiworth,  118  Cal.  1,  50  Pac 
10,  is  cited  by  respondents  in  maintenance  of  the  proposition 
that  mandamus  is  not  the  proper  remedy  in  this  case.  The 
only  question  decided  in  that  case  was:  "Where  a  valid  city 
ordinance  requires  a  special  permit  of  the  supervisors  before 
poles  can  be  erected  in  the  streets,  and  such  permit  is  issued 
to  one  electric  company  and  denied  to  another,  the  remedy  of 
the  latter  is  not  an  injunction  restraining  the  superintendent 
of  streets  from  interefering  with  its  erection  of  poles  in  viola- 
tion of  the  ordinance."  The  court  further  says:  "The  remedy 
would  seem  to  be  in  compelling  the  granting  of  a  permit  in  a 
proper  case.  *  *  *  The  wrong  consists  in  refusing  it  to  the 
plaintiff  when  it  ought  to  be  granted,  and  under  such  circum- 
stances as  it  is  freely  granted  to  the  favored  corporation."  The 
onlv  inference  to  bo  drawn  from  this  decision  is  that  m^indamus, 
in  the  judgment  of  the  court,  was  the  proper  remedy  to  compel 
the  granting  of  the  required  permit* 

We  recommend  that  the  judgment  and  order  appealed  from 
be  reversed,  and  that  the  cause  be  remanded  to  the  district  court, 
with  instructions  to  grant  the  writ  prayed  for. 

Per  Curiam. — For  the  reasons  stated  in  the  foregoing  opin- 
ion, the  judgment  and  order  are  reversed,  and  the  cause  is 
remanded  to  the  district  court,  with  instructions  to  grant  the 
writ  prayed  for. 

Mr.  Justice  Milburn^  not  having  heard  the  argument,  takes 
no  part  in  this  decision. 
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HEFFERLIN  et  al..  Respondents,  v.  KARLMAN  et  al.. 

Appellants. 

3u    848 

30    627  (No.  1.844.) 

(Submitted  March  28, 19M.   Decided  May  9, 1904.) 

Appeal — Disposition  of  Demvrrer — Failure  of  Record  to  Show 
— Witness — Cross-ExamviTuUion. 

1.  When  the  record  on  appeal  falls  to  show  whether  appellant's  demarrer  to 
the  complaint  was  overruled  or  withdrawn,  the  failure  to  sustain  it  cannot 
be  reviewed. 

2.  Error  In  refusing  to  permit  cross-examination  of  plaintiffs'  witness  as  to 
the  extent  of  his  admitted  Interest  in  the  suit  is  not  ground  for  reversal, 
where  other  evidence  shows  that,  for  purposes  of  collection,  -the  witness 
had  assigned  to  plaintiffs  his  account  against  defendants,  which  constituted 
one  of  the  causes  of  action. 

8.      Cross-examination  should  not  be  unduly  restricted. 

Appeal  from  District  Court,  Park  County;  Frank  Henry, 
Judge. 

Action  by  John  W.  Hefferlin  and  others  against  G.  W. 
Karlman  and  M.  Jennings,  copartners  as  Karlman  &  Jennings. 
From  a  judgment  for  plaintiffs^  and  the  denial  of  a  new  trial, 
defendants  appeal.    Affirmed. 

9 

Mr.  John  J.  McHaJbton,  for  Appellants* 

Mr.  John  T.  Smith,  for  Respondents. 

MR.  COMMISSIONER  CALLAWAY  prepared  the  follow- 
ing opinion  for  the  court : 

The  plaintiffs  brought  this  action  against  the  defendants, 
Earhnan  &  Jennings,  copartners,  with  whom  was  joined  one 
Harkins.  Harkins  defaulted.  Earlman  &  Jennings  alone 
resisted  the  action,  and  we  shall  refer  to  them  hereafter  as  the 
defendants.  Trial  was  to  a  jury,  which  found  for  the  plaintiffs, 
whereupon  the  court  entered  judgment  in  their  favor.    Defend- 
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ants  then  moved  for  a  new  trial,  which  was  overruled.  From 
the  judgment  and  order  overruling  their  motion  for  a  new  trial, 
they  have  appealed. 

This  ease  is  similar  in  many  respects  to  Hefferlin  v.  Karlman, 
29  Mont.  139,  74  Pao.  202,  and  the  decision  therein  disposes  of 
a  number  of  the  points  upon  which  defendants  rely.  That  case 
was  tried  in  September,  1900 ;  this,  in  March,  1901. 

1.  The  complaint  contains  three  counts  or  causes  of  action. 
Defendants  interposed  a  demurrer  thereto,  which  their  counsel 
insists  should  have  been  sustained.  It  was  directed  to  each 
count,  alleging  that  there  is  a  misjoinder  of  parties  defendant 
to  the  action ;  that  each  of  the  counts  fails  to  state  a  cause  of  ac- 
tion, and  is  uncertain,  for  reasons  stated;  and  that  the  third 
count  is  ambiguous  as  well  as  uncertain.  The  record  fails  to 
show  what  action  the  court  took  upon  the  demurrer.  Did  the 
court  overrule  the  demurrer,  or  did  defendants  witlidraw  it 
and  answer  over  ?  We  cannot  say.  This  matter,  therefore,  is 
not  before  us  for  review. 

2.  In  the  first  count,  plaintiffs  allege  that  between  the  5th 
day  of  November,  1899,  and  the  13th  day  of  December,  1899, 
one  Walter  M.  Hoppe  did  and  caused  to  be  performed  labor  and 
services  for  the  the  defendants,  at  their  request,  in  excavating 
and  removing  earth  on  the  roadbed  of  the  railroad  then  being 
constructed  along  Trail  creek,  in  Park  county,  Montana,  to  the 
amoimt  and  of  the  value  of  $1,428.18 ;  that  thereafter,  and  on 
the  20th  day  of  December,  Hoppe  and  the  defendants  had  a 
settlement  of  tteir  accounts,  and  it  was  mutually  agreed  be- 
tween them  that  the  defendants  owed  and  stood  indebted  to 
Hoppe  in  that  sum  of  money ;  tJiat  thereafter,  and  on  that  day, 
Hoppe  assigned  the  account  to  plaintiffs;  and  that  no  part 
thereof  has  been  paid.  These  allegations  were  denied  by  de- 
fendants. 

Whether  the  judgment  in  favor  of  plaintiffs  is  correct,  turns 
upon  the  question  as  to  Harkins^  position  with  reference  to  the 
things  done.  Was  he  an  agent  of  the  defendants,  or  was  he  a 
subcontractor  under  them?     The  evidence  discloses  that  the 
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dealings  of  Hoppe  and  his  agent,  Fitzgerald,  were  mainly  with 
Harkins.  Upon  this  issue  the  evidence  was  conflicting,  and 
the  jury  iffettled  it  by  fijiding  for  plaintiffs.  (Hefferlin  v.  Kao'l- 
man,  supra.)  On  cross-examination  the  witness  Hoppe  said: 
"I  had  nothing  to  do  with  bringing  this  lawsuit  against  the 
defendants.  I  have  an  interest  in  the  result  of  this  lawsuit" 
Then  counsel  for  defendants  asked:  "What  is  the  extent  of 
your  interest  in  this  lawsuit?"  An  objection  to  this  question 
was  sustained.  This  was  errorj  but  we  do  not  consider  it  pre- 
judicial, under  the  facts  disclosed  in  the  record.  Hoppe  ad- 
mitted his  interest  in  the  suit,  and  the  witness  John  W.  Heffer- 
lin, referring  to  Hoppe's  account,  had  testified:-  "When  the 
suit  was  brought,  Mr.  Fitzgerald  came  over  to  the  oflSce,  and 
wanted  to  put  it  in  with  our  account  to  save  oosts  to  himself." 
Defendant  Karlman  testified :  "Walter  Hoppe  said  to  me  he 
was  sorrj'  he  left  over  his  account  to  Hefferlin  Bros.,  or  else  it 
might  have  been  paid  by  this  time."  It  is  thus  apparent  that 
the  jury  clearly  understood  the  extent  of  Hoppe's  interest,  and 
was  thus  enabled  to  weigh  properly  his  credibility  as  a  witness. 
(Code  of  Civil  Procedure,  Sec.  3123.) 

We  again  call  attention  to  the  rule  that  crossrexamination 
should  not  be  unduly  restricted.  {Kipp  v.  Silverman,  25  Mont. 
296,  64  Pac.  884 ;  Cobban  v.  Hecklen,  27  Mont  245,  70  Pac. 
805.) 

3.  The  issues  presented  upon  the  second  count  need  not  be 
discussed,  because  our  views  thereon  axe  fully  set  forth  in  Hef-- 
ferlin  v.  Karlman,  supra. 

4.  The  third  count  in  the  present  case  is  substantially  simi- 
lar to  the  second  count  in  Hefferlin  v.  Kwrlm^n,  supra,  which 
the  court  held  stated  a  cause  of  action.  In  that  case  it  was  held 
that  the  evidence  introduced  at  the  trial  was  inapplicable  to 
the  pleadings,  and  that  there  was  a  fatal  variance  between  the 
pleadings  and  the  proof.  In  the  case  at  bar  we  find  that  there 
was  evidence  tending  to  sustain  the  allegations  of  the  third 
count  At  any  rate,  the  defendants  have  failed  to  point  out 
any  particular  in  which  it  does  not    The  jury  passed  upon  the 
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evidence  presented  by  plaintiffs  and  defendants,  and  found  for 
the  former. 

5.  We  have  carefully  examined  the  instructions,  and  find 
that  defendants  have  not  pointed  out  any  reversible  error 
therein. 

Finding  no  prejudicial  error  in  the  case,  we  are  of  the  opin- 
ion that  the  judgment  and  order  should  be  affirmed. 

Pee  Curiam. — For  the  reasons  given  in  the  foregoing  opin- 
ion, the  judgment  and  order  are  affirmed. 


FLOYD-JONES,  Appellant,  i;.  ANDEESON  et  al.. 

Respondents. 

(No.  1»863.) 
(Sabmitted  April  20,  1004.     Decided  May  9,  1904.) 

Building  and  Loan  Associations — Maturity  of  Contract — Withr 
drawal  of  Shareholder — -Settlement — Effect — Insolvency  of 
Association  —  Actions  Against  Shareholder  —  Evidence — 
Pleadings — Denial — Sufficiency. 

1.  Where  afSrmatlTe  matter  Is  pleaded  In  an  answer,  a  replication  thereto 
stating  that  plaintiff  ''has  no  knowledge  or  Information  concerning  the 
allegations  thereof  suf&clent  to  form  a  belief,"  is  insufficient  as  a  denial, 
and  said  allegations  of  the  answer  must  be  deemed  admitted. 

2.  In  an  action  to  foreclose  a  building  and  loan  association  mortgage  the 
member's  certificate  of  stock,  and  the  by-laws  and  statements  printed  there- 
on, constituting  the  contract  between  the  association  and  such  member, 
were  properly  admitted  in  evidence. 

3.  In  an  action  to  foreclose  a  building  and  loan  association  mortgage  it  was 
Immaterial,  on  the  question  of  the  admissibility  of  matter  which  purported 
to  be  the  by-laws  of  the  association,  whether  it  in  fact  constituted  such  by- 
laws or  not,  where  it  constituted  a  part  of  the  written  contract  existing 

.  between  the  shareholder  and  the  association,  and  was  given  to  him  by  the 
association  as  the  by-laws. 

4.  The  by-laws  of  a  building  and  loan  association  made  the  secretary  the 
custodian  of  its  books  and  records,  and  charged  him  with  the  transaction 
of  business  relative  to  the  issue  and  cancellation  of  stock.  About  the  time 
9i  the  maturity  of  A.'s  stock,  the  secretary  wrote  to  B.,  acknowledging  the 
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receipt  of  dues,  and  stated  In  the  letter  that  the  five-year  stock  (which  was 
the  kind  that  A.  had)  contained  certain  burdensome  conditions,  and  that 
other  longer  term  stock  had  been  Issued,  which  was  more  advantageous  to 
the  shareholders,  all  but  six  of  whom  had  made  the  exchange.  Held,  in  an 
action  to  set  aside  a  release  of  A/s  mortgage  and  to  foreclose  the  mortgage, 
that  the  letter  was  admissible  to  show  that  the  company  was  at  the  time 
transacting  business,  and  that  a  definite  five-year  contract  existed  between 
the  association  and  its  original  shareholders. 

5.  Since  building  and  loan  associations  do  not  ordinarily  have  outside  cred- 
itors, as  do  general  corporations,  a  deficiency  of  assets  does  not  render  them 
insolvent,  in  the  proper  sense  of  the  word,  but  merely  indicates  a  loss  of 
capital  stock  and  security,  and  depreciation  of  the  stock  held  by  the  mem- 
bers. 

6.  Insolvency  is  a  question  of  fact  to  be  proved  by  evidence,  and  is  not  pre- 
sumedy 

7.  Where  a  certificate  of  stock  in  a  building  and  loan  association  provided  that 
the  association  would  pay  to  a  shareholder  the  sum  of  ^100  for  each  share 
represented  thereby  at  the  end  of  five  years,  on  condition  that  the  share- 
holder complied  with  the  terms  and  conditions  thereof,  and  other  literature 
provided  that  the  stock  at  maturity  should  cancel  the  mortgage,  the  debt 
of  a  borrowing  member,  who  complied  with  all  the  terms  and  conditions 
of  his  contract,  was  canceled,  and  the  mortgage  which  he  executed  to 
secure  his  loan  released,  at  the  expiration  of  five  ye^s. 

8.  Where  a  member  of  a  building  and  loan  association  has  made  full  settle- 
ment, and  withdrawn  therefrom,  such  settlement  and  withdrawal  cannot 
be  set  aside  by  the  association  without  showing  fraud  or  bad  faith  in  some 
form. 

9.  Where  the  contract  between  a  borrowing  member  and  a  building  and  loan 
association  has  been  completed,  and  the  member  has  withdrawn,  it  is  im- 
material whether  the  contract  was  one  which  the  assoclatioii  had  the  power 
to  make. 

Appeal  from  District  Court,  Meagher  Covnty;  William  L. 
Holloway,  Judge. 

Action  by  R.  H.  Floyd-Jones,  as  receiver  of  the  Montana 
Loan  &  Savings  Union  of  Helena,  against  Alma  B.  Anderson, 
individually  and  as  administratrix  of  the  estate  of  James  T. 
Anderson,  deceased,  and  another.  From  a  judgment  for  de- 
fendants, and  from  an  order  denying  a  new  trial,  plaintiff  ap- 
peals.    Affirmed. 

Mr.  T.  J.  Walsh,  for  Appellant. 

Upon  a  building  and  loan  association's  going  into  the  hands 
of  a  receiver  for  the  administration  of  its  assets  upon  insol- 
vency, borrowing  members  must  pay  their  mortgagies  in  full 
and  then  take  their  distributive  share  with  non-borrowing  mem- 
bers on  the  final  distribution  of  the  assets.     {Leahy  v.  Associa' 
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Hon,  76  N.  W.  625 ;  Knutson  v.  Association,  69  X.  W.  889 ; 
Douglas  v.  Kdvancmgh,  90  Fed.  373 ;  Latimer  v.  Com^pawy,  81 
Fed.  776;  Weir  v.  Gra7iite  State  Assn  (K  J.  Ch.  1897),  38 
Atl.  643;  Carpenter  v.  Richardson,  46  S.  W.  452;  Curtis  v. 
Granite  State  Ass'n,  69  Conn.  6,  36  Atl.  1023  ;  Rogers  v.  Raines 
(Ky.),  38  S.  W.  483;  Post  v.  Mechanics'  Ass'n  (Tenn.  Sup.), 
97  Tenn.  408,  37  S.  W.  316;  Brown  v.  Archer,  1  Mo.  App. 
Rep.  465;  Price  v.  Kendall  (Tex.  Civ.  App.),  36  S.  W.  810; 
Broicn  v.  Archer,  62  Mo.  App.  277 ;  TooUe  v.  Singer,  88  X.  W. 
446;  Columbia  v.  Schwartz,  64  S.  W.  743.) 

If  the  association  is  insolvent,  members  who  have  given  no- 
tice of  withdrawal  are  entitled  to  no  priority  in  the  distribution. 
They  take  their  pro  rata  just  as  do  the  other  stockholders.  (See 
the  authorities  cited  above  and  Coltram  v.  Baltimore,  110  Fed. 
272.) 

Any  arrangement  by.  which,  after  a  building  and  loan  asso- 
ciation becomes  insolvent,  its  officers  do  permit  the  amount  to 
be  paid  on  stock  or  purporting  to  be  due  on  stock,  or  to  which 
a  party  is  entitled  upon  withdrawal,  to  be  applied  in  satisfac- 
tion of  a  mortgage  from  the  stockholder  to  the  association,  is 
void  and  ineffective  as  against  creditors  and  other  stockholders. 

The  officers  have  no  jiower  to  enter  into  any  such  settlement 
at  which  the  stock  is  given  a  value  it  does  not  possess,  and  have 
no  power  under  such  circumstances  to  absolve  a  stockholder 
from  his  obligation  to  bear  his  proix)rtionate  share  of  the  losses 
of  the  common  enterprise.  {Chapman  v.  Young,  65  111.  App. 
131;  Callahan  s  Appeal,  124  Pa.  St.  138;  Cason  v.  Sclduer, 
77  Va.  293 ;  Post  v.  Association,  37  S.  W.  216 ;  Thompson  on 
B.  &  L.  Associations,  309 ;  Canadian  v.  Quimhif,  79  111.  App. 
105  ;  Young  v.  Stevenson,  81  111.  App.  40,  180  111.  608 ;  Rickert 
V.  Suddnrd,  80  111.  App.  204,  180  111.' 149  ;  Republic  v.  Swigert, 
135  111.  150.) 

Our  statute  provides  only  for  the  organization  of  mutual 
building  and  loan  associations.  (Compiled  Statutes,  page  796, 
Sec.  635.)  The  right  of  a  nuitual  building  and  loan  association 
to  issue  such  ^*definite  contract  stock,"  is  denied  upon  grounds 
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that  seem  irrefragable  in  the  following  cases:  Province  v. 
Interstate  (Tenn.),  58  S.  W.  265;  Bertsche  v.  Assacicdion 
(Mo.),  48  S,  W.  954;  Schell  v.  Ass'n  (Mo.),  51  S.  W.  406; 
Kin^  V.  Union  (111.),  48  N.  R  677;JfiZZer  v.  Ass'n  (Tenn.), 
53  S.  W.  231;  Sumrall  v.  Com  I  Bldg.  Trust's  Assignee  (Ky.), 
50  S.  W.  69;  Forwood  v.  Eubank  (Ky.),  50  S.  W.  255;  Bed- 
dick  V.  Assignee  (Ky.),  49  S.  W.  1075;  Latimer  v.  Equitable, 
81  Fed.  776;  LeaJiy  v.  Association  (Wis.),  76  N.  W.  625; 
Columbia  v.  Lyttle  (Colo.),  66  Pac  247;  Campbell  v.  ils^o- 
ciation  (Va.),  37  S.  E.  350;  Columbia  v.  Junquist  (Wy.), 
Ill  Fed.  645 ;  Gary  v.  Ferity,  74  S.  W.  161 ;  Caston  v.  Staf- 
ford, 92  Mo.  App.  182 ;  Richter  v.  So.  B.  &  L.  A.,  34  So.  562 ; 
O'Malley  v.  Association,  36  N.  Y.  Supp.  1016;  Eversmmi  v. 
Schmitt,  41  N.  E.  139 ;  Latimer  v.  Equitable,  81  Fed.  782 ; 
Plank  V.  Indiana,  62  N.  K  652 ;  Association  v.  Aichele,  61  N. 
E.  11 ;  Association  v.  Shelton,  61  N.  R  951 ;  Pioneer  Ass'n  v. 
Wilkins,  85  K  W.  994 ;  Loan  Co.  v.  Pecfc,  49  S.  W.  160 ;  Ham^ 
merquist  v.  Pioneer  Ass'n,  87  N.  W.  524. 

Money  paid  by  reason  of  fraud  or  mistake  can  be  recovered. 
(Moxvett  V.  Wright,  1  Wend.  355.)  If  by  mistake  certain 
stock  has  been  declared  to  be  matured,  when  in  fact  it  has  not 
matured,  equity  will  correct  the  mistake  and  compel  restitution. 
{Post  V.  Association,  37  S.  W.  216.) 

The  continuance  of  the  condition  of  insolvency  for  so  long  a 
period,  the  forcing  of  a  balance  annually,  the  creation  of  a 
"dividend  account'^  which  represented  nothing,  undoubtedly 
charge  the  officers  of  the  corporation  prima  facie  with  knowl- 
edge of  its  insolvency.  {Williams  v.  McKay,  18  Atl.  824; 
Cameron  v.  Kewyon-Connell  Co.,  22  Mont  312;  Fraylor  v. 
Sonora,  17  Oal.  594;  Proster  v.  Baldwin,  2  Ind.  374.) 

Mr.  Lewis  Penwell,  Mr.  N.  B.  Smith,  and  Messrs.  Word  & 
Word,  ioT  Bespondents. 

MR  COMMISSIONER  POORMAN  prepared  the  foUow- 
ing  opinion  for  the  court: 
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The  National  Loan  &  Savings  Union  was  organized  as  a 
building  .and  loan  association,  and  was  incorporated  February 
15,  1890.  Subsequently  the  name  was  changed  to  the  Montana 
Loan  &  Savings  Union  of  Helena,  Montana,  On  July  1,  1890, 
one  James  T.  Anderson  became  the  owner  of  forty  shares  of 
the  capital  stock  of  the  association,  and  certificate  No.  187, 
representing  the  same,  was  issued  to  him.  On  September  1, 
1890,  the  said  Anderson  and  Alma  B.  Anderson,  his  wife,  bor- 
rowed $3,000  from  the  corporation,  giving  their  note  therefor, 
due  sixty  months  after  date,  with  five  per  cent  interest  per 
annum,  and  five  per  cent  premium  per  annum  thereon  from 
date  until  paid,  payable  monthly.  The  note  further  provided 
that  the  shares  of  stock  represented  by  certificate  No.  187  "are 
hereby  transferred  and  pledged  to  the  National  Loan  &  Savings 
Union  as  collateral  security  for  the  performance  of  the  condi- 
tions of  this  obligation  and  of  the  mortgage  securing  the  same." 
The  note  also  provided  for  attorney's  fees  in  case  of  foreclosure. 
The  makers  of  the  note  executed  to  the  association  a  mortgage 
on  certain  real  estate,  conditioned  for  the  payment  of  the  note. 
The  certificate  of  stock  contained  the  provision  that  the  associa- 
tion would  pay  to  the  shareholder  the  sum  of  $100  for  each 
share  represented  thereby  at  the  end  of  five  years,  on  condition 
that  the  shareholder  complied  with  the  terms  and  conditions 
thereof.  The  printed  literature  was  to  the  effect  that  this  would 
cancel  the  mortgage.  Anderson,  having  complied  with  all  the 
terms  of  his  contract,  demanded  that  his  mortgage  be  released. 
On  August  28,  1895,  the  corporation  issued  to  him  a  written 
release  under  seal,  delivered  to  him  his  note,  and  canceled  his 
certificate  of  stock.  This  mortgage  release  was  recorded.  In 
1898  the  association  was  declared  insolvent,  and  a  receiver  was 
appointed.  Anderson  having  died,  the  receiver  filed  a  claim 
against  his  estate  for  principal,  interest  and  attorney's  fees, 
aggregating  $4,954,  alleged  to  be  due  on  this  note  and  mortgage. 
The  claim  was  disallowed,  and  this  action  was  then  brought 
to  set  aside  the  release  of  the  mortgage  and  to  foreclose  it 
Judgment  was  rendered  for  defendants.    Plaintiff  appeals  from 
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this  judgment  and  from  the  order  overruling  his  motion  for  a 
new  trial. 

1.  Exceptions  were  taken  to  certain  denials  contained  in 
the  replication  to  affirmative  matter  pleaded  in  the  answer.  A 
consideration  of  one  of  these  will  suffice  for  all.  The  defend- 
ant, as  a  part  of  his  affirmative  defense,  alleges  the  contents  of 
some  printed  literature  of  the  association.  The  only  denial  of 
this  matter  found  in  the  replication  is  that  the  plaintiff  "has 
no  knowledge  or  information  concerning  the  allegations  thereof 
sufficient  to  form  a  belief."  It  is  urged  that  this  denial  is  in- 
sufficient under  the  statute. 

Section  720,  Code  of  Civil  Procedure,  relating  to  replica- 
tions, provides:  "Where  the  answer  contains  a  counterclaim 
*  *  *  the  reply  must  contain  a  general  or  specific  denial  of 
each  of  the  material  allegations  of  the  counterclaim  contro- 
verted by  the  plaintiff,  or  of  any  knowledge  or  information 
thereof  sufficient  to  form  a  belief."  This  section  of  the  Code 
was  amended  by  the  Act  of  February  22,  1899  (Laws  of  1899, 
p.  142),  so  as  to  read:  "Where  the  answer  contains  a  coimter- 
claim  or  any  new  matter  the  plaintiff  *  *  *  shall  *  *  * 
reply  to  such  counterclaim  or  new  matter,  denying  generally 
or  specifically  each  allegation  controverted  by  him."  This 
amendment  eliminates  from  the  law  that  part  of  the  statute 
which  reads,  "or  of  any  knowledge  or  information  thereof  suffi- 
cient to  form  a  belief,"  and  also  adds  to  the  section  the  statement, 
*'or  any  new  matter."  The  pleading  must  conform  to  the  re- 
quirements of  the  statute,  and  where  the  legislature  amended 
the  law  by  striking  out  that  provision  which  granted  permission 
to  deny  by  alleging  a  want  of  information,  it  was  the  undoubted 
intent  that  that  form  of  pleading  should  be  eliminated,  so  far 
as  the  same  related  to  the  replication.  This  form  of  denial  is 
therefore  insufficient  as  a  denial,  and  these  allegations  of  the 
answer  must  stand  admitted  to  the  same  extent  that  thev  would 
be  if  no  attempt  to  deny  them  had  lx?en  made. 

2.  It  is  claimed  by  appellant  that  the  court  erred  in  admits 
ting  in  evidence  this' certificate  of  stock  and  the  by-laws  and 
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statements  printed  thereon.  All  these  matters  constituted  the 
contract  between  the  association  and  Anderson,  and  were  there- 
fore proper  to  be  admitted  in  evidence. 

It  is  further  denied  by  plaintiff  that  that  which  purports  to 
be  the  by-laws  printed  on  this  certificate  are  in  fact  the  by-laws 
of  this  association.  Whether  they  are  in  fact  the  by-laws  of 
the  association  is  immaterial.  They  are  a  part  of  the  written 
contract  existing  between  the  shareholder  and  the  association, 
and  were  given  to  him  by  the  association  as  the  by-laws,  and 
were,  for  that  reason,  proper  evidence  in  the  case. 

Certain  letters  were  introduced,  one  of  which  was  written 
by  the  secretary  to  another  shareholder,  dated  April,  1895,  in 
which  the  secretary  acknowledged  the  receipt  of  dues,  and  stated 
that  the  old  stock,  which  matured  in  five  years,  contained  con- 
ditions which  were  deemed  burdensome,  and  that  other  stock 
was  issued  to  mature  in  seventy-eight  months^  and  that  all  ex- 
cept six:  shareholders  had  made  the  exchange.  He  also  pointed 
out  that  this  was  advantageous  to  the  shareholders.  In  view  of 
the  fact  that  the  by-laws  make  of  the  secretary  the  custodian  of 
the  books  and  records  of  the  association,  and  charge  him  with 
the  transaction  of  business  relative  to  the  issue  and  cancellation 
of  stock,  shareholders  had  a  right  to  rely  upon  this  letter  as 
official,  and  it  was  admissible  as  showing  that  the  company  was 
at  that  time  transacting  business,  and  that  the  definite  contract 
of  maturity  in  five  years  did  exist  between  the  association  and 
its  original  shareholders. 

The  plaintiff  introduced  but  one  witness  to  prove  the  insol- 
vency of  the  association.  The  record  contains  the  general  state- 
ment made  by  the  witness  that  the  company  had  been  insolvent 
"ever  since  after  the  first  year  that  they  were  in  business, 
namely,  the  year  1890."  The  only  evidence  appearing,  how- 
ever, from  which  this  general  conclusion  is  drawn,  is  the  fol- 
lowing: "At  the  end  of  each  year  they  would  balance,  and  say 
'by  dividend  account'  so  much  money.  As  a  matter  of  fact  they 
never  had  a  dividend  account  They  did  not  have  any  money. 
Their  account  at  the  bank  was  always  in  red;  that  is,  it  was 
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always  overdrawn.  Neither  did  they  have  any  real  estate  or 
other  property  which  the  dividend  account  represented.  In 
figuring  the  condition  of  the  company,  I  figured  the  assets  at 
their  own  value  as  shown  by  the  books;  full  valuation  of  the 
mortgage  loans  on  the  real  estate  at  what  they  valued  it  On 
the  1st  day  of  January,  1895,  in  order  to  make  the  books  bal- 
ance, they  credited  themselves  up  with  about  $15,000  undivided 
profits  and  surplus,  and  they  did  not  have  any.  *  *  *  Their 
liabilities  exceeded  their  assets  that  much.  The  first  year  they 
were  in  existence  they  borrowed  $2,300  from  the  First  Na- 
tional Bank  and  $10,000  from  Mr.  Wilson.  They  paid  off  Mr. 
Wilson  some  money,  but  there  was  still  a  balance  due  him  when 
the  company  went  into  the  hands  of  a  receiver." 

It  must  be  kept  in  mind  that  "a  building  and  loan  associa- 
tion" ordinarily  does  not  have  outside  creditors,  as  do  general 
corporations ;  and  where  there  is  a  deficiency  of  assets  there  is 
no  insolvency  in  the  proper  sense  of  the  word,  but  merely  a  loss 
of  capital  stock  and  security,  and  depreciation  of  the  stock  held 
by  the  members.  (Thompson  on  B.  &  L.  Ass'ns,  Sec.  120 ;  note 
Knutson  v.  Northwestern  Ass'n,  67  Minn.  201,  69  N.  W.  889, 
64  Am.  St  Eep.  410;  Towle  v.  Ass'n  (C.  O.),  61  Fed.  446.) 

This  evidence  relative  to  the  insolvency  of  the  association  is 
very  indefinite,  and  possesses  no  claim  to  either  precision  or 
direction.  The  fact  that  the  association  was  $15,000  in  arrears, 
as  shown  by  one  of  its  books,  on  the  Ist  of  January,  1895,  is 
not  sufficient  to  charge  either  the  association  or  Ander- 
son with  knowledge  of  any  insolvency  either  at  the  date  the 
certificate  was  issued  or  the  mortgage  was  released.  There  is 
no  pretense  that  the  $2,300  borrowed  from  the  bank  was  not 
repaid,  nor  is  there  any  attempt  made  to  state  the  amount  still 
claimed  to  be  due  to  Mr.  Wilson.  Whether  that  amount  is  $1 
or  the  full  amount  minus  $1  is  not  stated.  Insolvency  is  a 
question  of  fact,  and  must  be  sustained  by  the  evidence.  It  is 
never  presumed.  The  facts  and  admissions  appearing  in  this 
record  are  conclusive  that  this  association  was  transacting  busi- 
ness up  to  the  time  that  this  mortgage  was  canceled;  that  it 
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was  a  going  oonoem;  that  it  received  the  payments  made  by 
Anderson  on  his  stock;  that  a  settlement  was  made  with  him'; 
that  his  certificate  was  canceled,  and  that  his  mortgage  was 
released ;  that  a  few  months  prior  to  this  transaction  the  asso- 
ciation had  issued  new  stock,  extending  the  time  of  maturity 
from  sixty  months  to  seventy-eight  months ;  and  that  the  accept- 
ance of  such  new  stock,  however,  was  optional  with  the  holders 
of  the  old  stock,  and  Anderson  did  not  accept  the  same.  The 
trial  court  found  that  the  association  was  insolvent  on  July  1, 
1895,  but  that  such  insolvency  was  not  known  to  it,  or  to  An- 
derson, or  to  the  defendants,  until  June,  1898.  This  finding 
is  amply  sustained  by  the  evidence  and  facts  admitted.  There 
is  absolutely  no  evidence  that  Anderson  acted  in  bad  faith,  or 
knew  or  was  charged  with  knowledge  of  any  insolvency  what- 
soever. 

At  the  beginning  or  head  of  this  certificate  of  stock  are  the 
words:  "Date  of  issue,  July  1,  1890.  Maturity  July  1, 
1895."  Further  on  appear  the  statements:  "This  union  ma- 
tures its  stock  at  a  definite  and  stipulated  time.  *  *  *  This 
stock  has  no  surrender  value  and  cannot  be  withdrawn  until 
it  fully  matures.  *  *  *  This  stock  matures  at  a  fixed  and 
definite  time.  *  *  *  This  union  matures  its  mortgages  at 
a  fixed  and  definite  time.  *  *  *  In  consideration  of  the 
admission  fee,  together  with  the  agreement  and  full  compliance 
with  the  terms,  conditions  and  by-laws  printed  on  the  front  and 
back  of  this  certificate,  which  are  hereby  referred  to  and  made 
a  part  of  this  contract,  the  ?fational  Loan  &  Savings  Union 
agrees  to  pay  to  said  shareholder  *  *  *  the  sum  of  one 
hundred  dollars  for  eacli  of  said  sliares  at  the  end  of  five  years 
from  the  date  hereof.  *  *  *  This  certificate  of  shares  is 
issued  to  and  accepted  by  the  shareholder  upon  the  following 
terms  and  conditions  which  are  hereby  assented  to  by  the  share- 
holder." The  terms  and  conditions  are  sixteen  in  number,  of 
which,  for  the  purpose  of  this  case,  it  is  necessary  to  set  out  only 
the  following:  "(1)  The  shareholder  agrees  to  pay  a  monthly 
installment  of  seventy  cents  on  each  share  named  in  the  certifi- 
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cate.'^  "(4)  The  agent  in  all  cases  acts  solely  for  the  share- 
holder, and  the  union  assumes  no  obligation  for  any  statements 
other  than  contained  in  its  printed  literature."  "(8)  The  by- 
laws attached  to  and  indorsed  on  the  statement  are  made  a  part 
and  parcel  thereof."  "(10)  The  shareholder  agrees  to  pay  a 
cancellation  fee  of  three  dollars  per  share  at  the  time  of  ma- 
turity of  the  contract,  or  at  the  time  of  procuring  a  loan.  (11) 
The  union  reserves  the  right  to  require  further  monthly  pay- 
ments not  exceeding  twenty-five  cents  per  share  to  pay  off  or 
cancel  shares,  and  for  the  best  interest  and  protection  of  all  its 
members."  The  by-laws  appearing  upon  the  certificate  require 
the  payment  of  an  admission  fee  of  two  dollars  per  share,  and 
other  requirements  substantially  the  same  as  those  contained 
in  the  body  of  the  certificate,  so  far  as  the  questions  here  pre- 
sented are  concerned.  The  printed  literature  of  the  association 
at  the  time  that  Anderson  became  a  member  contained  this 
statement :  "Payment  of  mortgages.  Monthly  payments  made 
by  a  borrowing  member  on  his  stock,  and  all  profits  apportioned 
to  him,  are  applied  on  his  stock,  which  at  maturity  cancels  the 
mortgage."  The  only  fixed  and  definite  time  named  in  this 
contract  for  the  maturity  of  these  shares  is  July  1,  1895,  sixty 
months  after  the  date  of  the  certificate.  It  appears  that  Ander- 
son, on  demand  of  the  association,  paid  the  extra  twenty-five 
cents  per  share  per  month  for  fifty  months. 

This  contract  was  of  appellant's  own  framing.  It  was  not  an 
informal,  hastily  prepared  memorandum,  but  was  part  of  a 
carefully  devised  plan  of  business.  The  promise  of  the  corpo- 
ration was  jx^sitive  and  imequivocal  that  it  would,  at  the  expi- 
ration of  five  years,  pay  to  the  subscriber  the  sum  of  $100  for 
each  share.  If  this  was  intended  merely  as  an  estimate,  it  was 
an  easy  thing  to  say  so.  We  must  assume,  therefore,  that  in 
thus  preparing  its  contract  the  appellant  intended  to  bind  itself 
to  the  payment  of  the  stipiilatod  sum  in  the  stipulated  time,  or 
it  deliberately  framed  the  instrument-  and  issued  its  printed 
literature  to  deceive  prospective  members  and  borrowers  with 
an  apparent  promise  to  that  effect.    We  cannot  assume  that  any 
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such  deception  was  intended,  but  must  adopt  the  construction 
placed  upon  this  contract  by  the  borrower — that  the  compliance 
by  him  with  the  teims  and  conditions  thereof  would  have  the 
eflFect  of  canceling  his  debt  and  releasing  his  mortgage  at  the 
expiration  of  five  years.  This  question  is  elaborately  discussed 
in  Field  v.  Bldg,  Assn,  117  Iowa,  185,  90  N.  W.  717,  from 
which  a  part  of  the  above  is  copied.  And  see  Vought  v.  Ass'n, 
172  N.  Y.  508,  65  K  R  496,  92  Am.  St  Rep.  761. 

It  is  admitted  that  Anderson  did  comply  with  all  these  terms 
and  conditions ;  that  he  did  pay  the  seventy  cents  per  share  for 
sixty  months ;  that  he  did  pay  the  twenty-five  cents  per  share 
for  fifty  months ;  that  he  did  pay  the  interest  and  premium  on 
his  loan  for  the  full  sixty  months ;  that  he  did  pay  the  cancella- 
tion fee  of  three  dollars  per  share ;  and  it  further  appears  from 
the  evidence  and  by  admissions  that  the  association  released 
this  mortgage  in  regular  form,  delivered  the  note  to  Anderson, 
accepted  the  cancellation  fee  of  $120,  duly  canceled  the  stock, 
so  that  Anderson  from  that  time  on  was  not  recognized  as  a 
stockholder,  and  had  no  voice  in  the  conduct  of  the  company's 
affairs.  In  fact,  he  complied  with  his  contract  in  every  particu- 
lar. About  three  years  after  that  time  it  was  discovered  that 
the  association  was  unable  to  mature  its  stock  and  to  comply 
with  its  contract  with  its  members,  and  a  receiver  was  ap- 
pointed.  Nearly  two  years  later  this  suit  was  instituted  to  com- 
pel Anderson  or  his  representatives  to  pay  the  full  amount  of 
this  mortgage,  with  interest  and  attorney's  fees.  Bfut  no  offer 
whatsoever  is  made  to  refund  to  Anderson's  estate  the  cancella- 
tion fee  which  he  had  already  paid,  nor  to  restore  the  certificate 
of  stock  which  had  been  canceled,  that  the  estate  might  thereby 
participate  in  the  division  of  such  fimds  as  remained.  The 
result  of  such  a  judgment  would  be  that,  notwithstanding  An- 
derson had  paid  all  that  he  ever  agreed  to  pay,  and  had  ceased 
to  be  a  member  of  the  corporation,  still  he  must  pay  in  the  full 
amount  of  his  mortgage,  with  interest  thereon  from  July  1, 
1895,  in  order  that  the  amoimt  to  be  distributed  among  the 
other  shareholders  might  be  augmented  by  that  sum,  but  that 
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Anderson's  estate  should  not  be  permitted  to  participate  in  this 
division,  and  that  it  would,  therefore,  lose  all  that  he  had  paid 
in  as  dividends  and  as  cancellation  fee.  Such  a  judgment  would 
be  inequitable. 

The  authorities  are  practically  a  unit  in  holding  that,  where 
a  member  of  a  building  and  loan  association  has-  made  full 
settlement,  and  withdrawn  therefrom,  such  settlement  and  with- 
drawal cannot  be  set  aside  by  the  association  without  a  showing 
of  fraud  or  of  bad  faith  in  some  form.  In  Reitz  v.  Hayward, 
100  Mo.  App.  216,  73  S.  W.  374,  the  court  says:  "The  law, 
therefore,  does  not,  in  theory,  permit  withdrawals  after  an  asso- 
ciation is  insolvent ;  but,  if  the  surrender  of  stock  was  perfected 
while  it  was  still  a  going  concern,  though  in  fact  insolvent,  it  is 
an  executed  transaction,  and  the  proceeds  may  be  retained,  un- 
less fraud  can  be  imputed  to  the  withdrawing  stockholder.'' 
{Booz's  Appeal,  109  Pa.  592,  1  Atl.  36 ;  StroJien  v.  Association, 
115  Pa.  273,  8  Atl.  843.)  "After  he  has  been  paid  off  on  his 
withdrawal,  and  there  is  a  final  settlement  between  him  and  the 
society,  in  the  absence  of  mutual  mistake  or  fraud  he  can  not 
be  compelled  to  make  good  a  deficiency  occurring  before  the 
withdrawal,  and  discovered  before  the  winding  up  of  the  asso- 
ciation." (Thompson  on  Building  Associations,  p.  285,  and 
cases;  4  Am.  &  Eng.  Ency.  Law,  1052;  Endlich  on  Building 
Associations,  Sec.  108;  Coltrane  v.  As^ciation  (C.  C),  110 
Fed.  281.) 

It  appears  from  the  record  in  this  case  that  Anderson  made 
full  settlement  with  this  corporation,  and  withdrew  therefrom 
by  the  cancellation  of  his  stock  years  before  any  insolvency  was 
discovered ;  and  the  record  contains  no  evidence  of  fraud  on  the 
part  of  Anderson,  and  we  cannot  assume  that  he  acted  with  any 
fraudulent  intent.  (Code  of  Civil  Procedure,  Sec:  3266 ;  Jones 
v.' Simpson,  116  U.  S.  609,  6  Sup.  Ct  538,  29  L.  Ed.  742.) 

It  is  unnecessary  to  determine  tlie  other  question  raised,  as 
to  whether  the  corporation  had  the  authority  to  issue  what  is 
termed  "definite  contract  stock,"  this  being  a  completed  trans- 
action.   As  was  stated  in  Leahy  v.  Association,  100  Wis.  555, 
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76  K  W.  625,  69  Am.  St  Eep.  945 :  "We  need  not  concern 
ourselves  over  the  question  of  whether,  under  its  articles,  the 
corporation  had  authority  to  issue  this  class  of  stock  or  not. 
The  stock  was  issued,  and  accepted  by  the  petitioner,  and  we 
cannot  permit  either  the  receiver  or  the  holder  to  question  its 
validity.  It  is  certainly  valid  as  between  the  parties  so  long  as 
it  does  not  contravene  public  policy  and  was  not  issued  in  de- 
fiance of  any  statutory  prohibition."  The  principle  thus  an- 
nounced will  undoubtedly  ^pply  where  the  contract  has  been 
wholly  executed. 

We  do  not  find  any  error  in  this  cause,  and  think  the  judg- 
ment and  order  appealed  from  should  be  affirmed. 

Per  Curiam. — For  the  reas^nst  stated  in  the  foregoing  opin- 
ion, the  judgment  and  order  are  affirmed. 

Mr.  Justice  Holloway,  being  disqualified,  takes  no  part 
in  this  decision. 


YORK,  Respondent,  v.   STEWARD  et  ai*..  Appellants. 

(No.  1,898.) 
(Sabmltted  April  30,  1004.    Decided  May  0,  1904.) 

Continvwnce  —  Engagements  of  Counsel  —  Affidavits — Suffi- 
ciency. 

Where  It  appeared  from  the  record  that  defendant  had  three  counsel,  two  of 
whom  were  partners,  an  affidavit  for  a  continuance  until  after  a  certain 
date,  which  stated  that  counsel  who  was  to  try  the  case  was  to  be  engaged 
in  the  supreme  court  on  the  day  set  for  trial  and  the  two  following  days, 
but  which  failed  to  show  any  reason  why  his  partner  could  not  attend  to 
the  business  in  the  supreme  court,  or  why  the  other  counsel  could  not  try. 
the  case,  was  insufficient  to  show  error  in  the  refusal  of  the  continuance. 

Appeal  from  District  Court,  Silver  Bow  County;  William 
Clancy,  Judge, 
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Action  by  J.  J.  York  against  John  M.  Steward  and  another, 
doing  business  as  the  Smith  Piano  Company.  From  a  judg- 
ment for  plaintiff,  defendants  appeal.    Affirmed. 

Mr.  Oeorge  P.  Shelton,  and  Mr.  John  J.  MoHatton,  for 
Appellants. 

The  rights  of  the  defendants  having  been  saved  in  their  bill 
of  exceptions,  the  proper  method  for  a  review  of  the  action  of 
the  court  in  refusing  to  grant  the  continuance  is  by  an  appeal 
from  the  judgment  (Haraszthy  v.  Horton,  46  Cal.  545 ;  Jaffe 
V.  Lilienthal,  101  Cal.  175,  35  Pac  636 ;  Whitefoot  v.  Leffmg- 
well,  90  Wis.  182 ;  Shernum  v.  Higgins,  7  Mont  479 ;  Barber 
V.  Briscoe,  8  Mont  214.) 

Absence  of  sole  counsel  in  case  is  a  ground  for  a  continuance, 
and  the  refusing  thereof,  upon  a  proper  showing,  is  reversible 
error.  (Jarmary  v.  Superior  Court,  73  Cal.  540 ;  Bartel  v.  Tie- 
man,  55  Ind.  438;  Bates  v.  Commonwealth  (Ky.),  16  S.  W. 
528;  Allen  v.  Pollock  (Ky.),  22  S.  W.  436;  Ross  v.  Head,  51 
Ga.  605;  Summerlyn  v.  De?it,  36  Ga.  54;  Smith  v.  Brand,  44 
Ga.  588 ;  Bagwell  v.  State,  56  Ga.  406 ;  Trwelock  v.  State,  1 
Iowa,  515 ;  Barry  v.  Louisiam^i  Ins.  Co.,  12  Martin,  484;  Hill 
V.  Clark,  51  Ga.  122 ;  Rossett  v.  Gardner,  3  W.  Va,  531 ;  Peter- 
son V.  Atlantic  City  R.  Co.,  177  Pa  St  335 ;  Watkins  v.  Manvr 
facturing  Co.  (Ky.),  38  S.  W.  868;  Bibb  Lumber  Co.  v.  Lima 
Machine  W.  Co.,  98  Ga  279,  25  S.  R  445 ;  State  v.  Ferris, 
16  La.  Ann.  424;  State  v.  Boys,  37  La  Ann.  481 ;  Harrigan  v. 
Turner,  53  111.  App.  292 ;  Myers  v.  Trice,  86  Va.  835 ;  Moulder 
V.  Kempjf,  115  Ind.  459;  Rhode  Island  v.  Massachusetts,  36 
U.  S.  (11  Pet)  226;  Green  v.  Culver  (Ky.),  39  S.  W.  426; 
Rice  V.  Melendy,  36  Iowa,  166.) 

Mr.  Charles  0'  Donnell,  for  Respondent 

Mr.  CHIEF  JUSTICE  BRANTLT  delivered  the  opinion 
of  the  court 
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This  action  was  brought  by  the  plaintiflF  to  recover  a  judgment 
against  the  defendants  for  a  balance  alleged  to  be  due  the  plain- 
tiff for  rent  of  certain  premises  in  the  city  of  Butte.  The 
plaintiff  had  verdict  and  judgment.  The  defendants  have  ap- 
pealed. 

On  April  26,  1902,  the  calendar  was  called  by  the  district 
court  of  Silver  Bow  county  for  the  purpose  of  setting  causes 
for  trial.  At  that  time  this  cause  was  set  for  hearing  on  May 
5th  following.  When  this  day  was  fixed,  J.ohn  W,  Cotter,  Esq., 
one  of  counsel  for  defendants,  asked  tho  court  to  set  the  cause 
at  a  date  later  than  May  7th ;  the  reason  for  his  request  being 
that  he  would  be  obliged  to  be  in  attendance  upon  the  supreme 
court  of  the  state  of  Montana  on  May  5th,  6th  and  7th,  and 
could  not  be  present  in  person  to  try  the  cause  at  an  earlier  date 
than  May  8th.  This  request  the  court  refused  to  grant  in  the 
absence  of  a  showing  mude  by  counsel  by  affidavit.  On  April 
30th  Mr.  Cotter  presented  and  filed  his  affidavit,  and  moved 
the  court  for  a  continuance  of  the  cause  until  after  May  7th. 
After  consideration,  the  motion  was  denied.  The  onlv  error 
assigned  in  the  brief  of  counsel  is  the  action  of  the  court  in 
refusing  the  application  for  a  continuance.  The  affidavit,  omit- 
ting the  fonnal  parts,  is  the  following:  'Mohn  W.  Cotter,  being 
first  duly  sworn,  deposes  and  says  that  he  is  attorney  for  the 
defendant  in  the  above-entitled  cause,  and  was  such  attorney  in 
said  cause  on  the  former 'trial  thereof,  and  represented  the  said 
defendant  on  the  appeal  thereof  in  the  supreme  court ;  that  said 
court  reversed  the  judgment  which  had  heretofore  been  obtained 
by  the  plaintiff  against  the  said  defendant,  said  c^use  having 
been  tried  before  Honorable  John  J.  Mcllatton,  judge  presid- 
ing in  Department  1  of  the  district  court  at  that  time ;  that  this 
affiant  is  the  only  person  connected  with  the  case  who  is  quali- 
fied to  represent  the  defendant,  and  that  he  is  obliged  to  be  in 
attendance  upon  the  supreme  court  of  the  state  of  Montana  on 
Monday,  the  5th  day  of  May,  Tuesday,  the  6th  day  of  May,  and 
Wednesday,  tlie  7th  day  of  May,  and  that  he  cannot  be  present 
and  try  the  said  cause  at  the  time  it  is  set ;  that  he  called  the 
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matter  of  his  being  required  to  appear  before  the  supreme  court 
to  the  attention  of  this  honorable  court  at  the  time  this  cause 
was  set,  and  was  notified  by  said  court  to  make  a  showing  of 
such  attendance.    *    *    *" 

It  appears  elsewhere  in  the  record  that  there  were  associated 
in  the  cause  with  the  counsel  who  made  the  application  John  J. 
McHatton  and  George  F.  Shelton.  It  appears  further  that 
Mr.  Shelton  attended  the  trial,  and  acted  as  counsel  for  the 
defendants.  It  further  appears  that  Messrs.  MoHatton  and 
Cotter  were  associated  in.  a  copartnership  as  attorneys  and  coun- 
selors. So  far  as  the  affidavit  shows  to  the  contrary,  Mr.  Mc- 
Hatton was  as  well  qualified  to  attend  to  the  business  pending 
in  the  supreme  court  as  was  Mr.  Cotter  himself,  and  was  at 
liberty  to  do  so,  for  there  is  no  statement  that  the  business  pend- 
ing there  was  of  such  a  character  as  to  demand  the  personal 
presence  of  Mr.  Cotter.  And  while  Mr.  McHatton  could  not 
properly  appear  and  try  the  cause  in  the  district  court,  for  the 
reason  that  he  had  at  one  time  sat  as  judge  in  the  cause,  yet  he^ 
could  with  propriety  have  relieved  Mr.  Cotter  from  the  neces- 
sity of  attending  the  supreme  court,  and  allowed  him  to  give 
his  personal  attention  in  aid  of  Mr.  Shelton  at  the  trial.  Nor 
does  it  appear  that  Mr.  Shelton  was  not  as  well  qualified  to 
attend  to  the  trial  as  was  Mr.  Cotter;  and,  though  it  does  ap- 
pear that  Mr.  Cotter  would  have  preferred  to  be  present  and 
try  the  cause,  from  the  fact  that  he  had  been  associated  with  it 
from  the  beginning,  the  affidavit  fails  to  reveal  any  legal  reason 
why  the  court  erred  in  setting  the  cause  and  requiring  the  trial 
to  be  had  as  it  did.     The  appeal  is  without  merit 

The  judgment  is  affirmed. 

Affirmed. 
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YOEK,  Respondent,  v.  STEWARD  et  al..  Appellants. 

(No.  1,902.) 
(Submitted  April  80,  1904.     Decided  May  9,  1904.) 

New  Trial — Motion — BUI  of  Exceptions — Transcript  of  Evi- 
dence— Notes  of  Official  Stenographer  —  Notes  of  Privaie 
Stenographer. 

1.  In  making  up  statements  or  bills  of  exceptions,  litigants  are  under  no  obli- 
gation to  use  only  the  transcript  of  the  evidence  furnished  by  the  official 
stenographer.  They  may  for  that  purpose  use  the  notes  of  any  person 
which  furnish  a  correct  narrative  of  the  proceedings. 

2.  A  bill  of  exceptions  or  statement  once  settled  and  filed  becomes  a  part  of 
the  record,  not  subject  to  correction,  except  upon  a  showing  that  some 
mistake  has  been  committed,  in  which  case  it  should  be  corrected,  and  not 
stricken  from  the  files. 

Appeal  from  District  Court,  Silver  Bom  County;  William 
Clancy,  Judge. 

Action  by  J.  J.  York  against  John  M.  Steward  and  another, 
doing  business  as  the  Smith  Piano  Company.  From  an  order 
striking  a  statement  and  bill  of  exceptions  from  the  files,  and 
dismissing  a  motion  for  a  new  trial,  defendants  appeal.  Re- 
versed. 

Mr.  Oeorge  F.  Shelton,  and  Mr.  John  J.  McHaiton,  for 
Appellants. 

Mr.  Charles  O'Dormell,  for  Respondent 

MR  CHIEF  JUSTICE  BEANTLT  delivered  the  opinion 
of  the  court. 

This  action  was  brought  to  recover  a  judgment  against  the 
defendants  for  a  balance  alleged  to  be  due  the  plaintiff  for  the 
rent  of  certain  premises  in  the  city  of  Butte.  Verdict  and 
judgment  were  for  the  plaintiff.  Defendants  moved  for  a  new 
trial,  alleging  as  grounds  therefor  that  the  court  misdirected 
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the  jury,  that  the  evidence  is  insufficient  to  justify  the  verdict, 
and  that  the  verdict  is  against  law. 

Within  the  time  allowed  by  the  statute  after  notice  of  inten- 
tion was  served  and  filed,  defendants  prepared  and  served  upon 
counsel  for  plaintiff  their  bill  of  exceptions  and  statement  of 
the  case.  Certain  amendments  were  proposed  by  counsel  for 
the  plaintiff,  and  accepted  by  the  movants.  Thereupon  the 
amended  statement  and  bill  were  presented  to  the  judge  for  set- 
tlement, and  were  settled  and  filed  with  the  clerk ;  the  certificate 
being  as  follows:  "I  hereby  certify  that  the  foregoing  state- 
ment on  motion  for  a  new  trial  in  the  above  cause  is  correct, 
and  the  same  is  hereby  settled,  allowed  and  ordered  filed  in  the 
cause."  Thereafter,  on  motion  of  counsel  for  plaintiff,  the 
court  entered  an  order  striking  the  statement  and  bill  from  the 
files,  and  dismissing  the  motion  for  a  new  trial,  on  the  ground 
that  the  bill  and  statement  did  not  contain  "a  true  and  correct 
transcript  of  the  evidence  heard  at  the  trial."  From  this  order, 
defendants  have  appealed? 

At  the  hearing  on  the  motion,  and  in  support  of  it,  it  was 
made  to  appear  that  counsel  for  defendants  had  incorporated 
in  the  statement  and  bill  of  exceptions  a  transcript  of  the  evi- 
dence obtained  from  some  other  person  than  the  official  steno- 
grapher, instead  of  a  transcript  prepared  by  him  from  his  notes. 
This  fact,  made  to  appear  by  the  testimony  of  the  official  steno- 
grapher, was  the  sole  ground  of  the  motion,  and  the  basis  of 
the  action  of  the  court,  though  it  also  appeared  from  this 
witness'  statement  that  the  transcript  was  substantially  correct. 
Ihe  court  proceeded  upon  the  theory  that,  in  the  preparation  of 
bills  of  exceptions  and  statements,  the  parties  must  use  tran- 
scripts of  the  evidence  furnislied  by  the  official  stenographer, 
and  that  he  is  the  only  source  from  which  they  may  be  ob- 
tained. This  view  is  erroneous.  The  ^duties  of  the  official 
stenograplier  are  prescrilx?d  in  the  Code  of  Civil  Procedure 
(Sections  370-377).  While  he  is  required  to  attend  all  sittings 
of  the  court,  and  to  take  full  notes  of  all  proceedings  had  there- 
at, and  must  file  with  the  clerk  his  notes  of  such  proceedings, 
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besides  an  extended  copy  of  the  rulingSj  decisions  and  opinions 
of  the  court,  and  the  exceptions  taken  during  the  trial,  which, 
together  with  any  copies  furnished  by  him  to  the  parties  or 
their  counsel,  is  deemed  prima  facie  correct,  no  obligation  rests 
upon  litigants  to  resort  to  him  as  the  only  authentic  source  from 
whom  such  copies  may  be  obtained.  The  right  to  rely  upon  him 
is  granted  under  these  pn>visions  of  tlie  statute,  and  he  may 
be  compelled  to  perform  the  resulting  duty  to  furnish  copies 
upon  proper  application  (State  ex  rel.  Kranich,  v.  Supjyle,  22 
Mont.  184,  56  Pac.  20 ;  State  ex  rel.  Dempsey  v.  District  Court, 
24  Mont.  566,  63  Pac.  389 ;  Stcde  ex  rel.  Donovan  v.  Ledwidge, 
27  Mont.  197,  70  Pac.  511);  yet  there  is  no  pro- 
vision therein  requiring  the  parties  to  use  such  copies 
only.  Counsel  may  take  their  own  notes,  or  for 
that  puri)ose  have  in  attendance  their  private  steno- 
grapher. The  only  obligation  resting  upon  them  is  to  fur- 
nish a  correct  narrative  of  the  proceedings.  This  the  judge  may 
require,  or,  upon  failure,  refuse  his  certificate.  It  is  his  duty, 
however,  to  examine  the  bill  or  statement  when  submitted  to 
him,  and  to  settle  it  by  his  certificate  after  he  has  stricken  out 
all  redundant  matters,  and  ascertained  to  his  own  satisfaction 
that  it  truly  represents  the  objections  and  exceptions  as  briefly 
as  may  be  (Code  of  Civil  Procedure,  Sec.  1155),  or  presents 
a  true  statement  of  the  case  (Code  of  Civil  Procedure,  Sec. 
1173).  After  a  bill  or  statement  is  once  settled  and  filed,  it 
becomes  a  part  of  the  record,  not  subject  to  correction,  except 
upon  a  showing  that  some  mistake  has  been  committed  in  it, 
whereby  it  fails  to  present  tlie  truth.  In  such  case  it  should  be 
corrected,  and  not  stricken  from  the  files.  Xo  showing  was 
made  in  support  of  the  motion  that  the  bill  and  statement  do 
not  speak  the  truth.  On  the  contrary,  it  appeared  to  be  sub- 
stantially correct.  The  court  had  no  power  to  strike  it  from 
the  files.  {Beach  v.  Spokane  K.  &  W.  Co.,  25  Mont.  367,  65 
Pac,  106.) 

Nor  should  the  motion  have  been  dismissed.     The  defendants 
had  a  right  to  have  the  motion  considered  by  the  court  and  de- 
void, xxx— 24 
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cided  upon  the  record  as  made  up.  To  strike  out  the  satement 
and  dismiss  the  motion  was  tantamount  to  a  denial  of  the  motion 
mthout  giving  the  movants  an  opportunity  to  be  heard.  A  simi- 
lar situation  was  presented  in  Beach  v.  Spokane  R.  &  W.  Co,, 
supra.  In  that  case  the  court,  on  motion  of  counsel,  struck  out 
the  statement  on  the  ground  that  it  had  not  been  served  in  time, 
and  denied  the  motion  for  a  new  trial.  Upon  appeal  this  court 
held  that  the  action  of  the  district  court  in  the  premises  was 
fundamentally  erroneqi^s,  and  that  the  order  striking  out  the 
statement  vitiated  the  order  denying  a  new  trial.  The  cause 
was  remanded  to  the  district  court,  wdth  directions  to  restore 
to  the  files  the  statement  on  motion  for  new  trial,  and  to  proceed 
to  hear  and  determine  the  motion  as  made.  The  discussion  in 
the  opinion  in  that  case  is  wholly  applicable  to  the  facts  of  this 
case. 

The  order  striking  the  statement  from  the  files  is  reversed. 
The  order  of  dismissal  is  set  aside,  and  the  cause  is  remanded, 
with  directions  to  the  district  court  to  restore  the  statement  to 
the  files,  and  to  hear  and  determine  the  motion  for  new  trial. 

Reversed  and  remanded. 


l¥     ^    SCHILLING,  Respondent,  v.  CURRAN,  Sheriff,  Appel- 
- ""  LANT ;  RYMAN,  Intervener  and  Appeixant. 

(Noe.  1,836,  1,837.) 
(Submitted  March  24,  1004.    Decided  May  16,  1004.) 
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1.  Under  Code  of  Civil  Procedure,  Section  1173,  a  specification  In  the  state- 
ment that  the  court  erred  in  making  a  certain  finding,  ''there  being  Insufll- 
clent  evidence  to  justify  said  finding,  and  the  evidence  being  Insufficient  to 
support  the  same,  and  said  finding  is  contrary  to  the  evidence,  and  wholly 
unsupported  thereby,'*  is  not  a  proper  specification  of  the  insufficiency  of 
the  evidence. 

2.  Where  the  notice  of  Intention  to  move  for  a  new  trial  bases  the  motion  on 
the  ground  of  insufficiency  of  the  evldei^ce  to  support  certain  findings,  the 
movant  cannot,  on  appeal,  change  his  position,  and  claim  that  the  making 
of  the  findings  was  an  error  at  law. 

3.  Under  Code  of  Civil  Procedure,  Section  1173,  a  specification  in  the  state- 
ment that  the  court  erred  in  making  a  certain  finding  of  fact,  "there  being 
insufficient  evidence  to  Justify  said  finding,  and  the  evidence  being  insuffi- 
cient to  support  the  same,  and  said  finding  is  contrary  to  the  evidence  and 
wholly  unsupported  thereby,"  is  insufficient  to  charge  error  In  law. 

4.  Under  Code  of  Civil  Procedure,  Section  1173,  a  statement  which  does  not 
specify  the  insufficiency  of  the  evidence  as  a  ground  of  the  motion  must, 
at  least  so  far  as  the  Inanfllciaicy  of  the  evidence  is  concerned,  be  disre- 
garded. 

5.  Under  Code  of  Civil  Procedure,  Section  1114,  requests  for  findings  made 
after  the  filing  of  the  findings  and  conclusions  of  law  are  presented  too 
late,  and  the  want  of  sucb  findings  cannot  be  made  a  ground  for  reversal. 

6.  Under  Bankruptcy  Act  of  July  1,  1898,  a  sale  by  a  bankrupt,  though  made 
to  hinder  and  defraud  creditors,  is  not  void  as  against  a  purchaser  who  did 
not  participate  in  the  fraudulent  act  of  the  bankrupt,  or  have  knowledge 
of  such  Intent  or  of  the  bankrupt's  Insolvency,  and  who  bought  not  for  a 
cancellation  of  an  antecedent  debt  or  a  payment  of  a  merely  nominal  price, 
but  one  which,  under  the  circumstances,  was  present  and  fair. 

7.  Under  Bankruptcy  Act  of  July.  1,  1898,  the  insolvency  of  a  debtor,  to  avoid 
a  transfer,  must  be  one  existing  at  the  date  thereof,  and  not  one  arising 

^  thereafter. 

8.  In  proceedings  by  a  trustee  in  bankruptcy  to  recover  property  of  the  bank- 
rupt sold  within  four  months  prior  to  the  filing  of  the  petition,  where  the 
pleadings  contained  no  allegation  of  insolvency  at  the  date  of  the  transfer 
of  the  property,  and  the  record  did  not  disclose  any  facts  tending  to  show 
the  same,  the  supreme  court  will  presume  that  on  the  date  of  the  transfer 
the  debtor,  subsequently  adjudged  a  bankrupt,  was  solvent. 

9.  Where,  at  the  time  of  a  sale  of  property,  debtors  were  presumably  solvent, 
and  a  person,  in  good  faith  and  for  a  valuable  consideration,  purchased  cer- 
tain property  of  them,  and  possession  was  turned  over  to  him,  as  required  by 
the  state  statutes,  the  sale  was  not  null  and  void  as  against  the  creditors  of 
the  debtors  by  the  laws  of  the  state;  and  hence  the  property  could  not  be 
recovered  under  Bankruptcy  Act  of  July  1,  1898,  for  the  benefit  of  the 
debtors'  creditors,  on  the  debtors  being  subsequently  adjudged  bankrupt. 

10.  In  proceedings  by  a  trustee  in  bankruptcy,  to  recover  property  sold  by  the 
bankrupt  within  four  months  prior  to  the  filing  of  the  petition,  where  the 
court  found  that  the  property  was  purchased  in  good  faith,  without  any 
intent  to  hinder,  delay  or  defraud  creditors  of  the  bankrupt,  the  purchaser 
paying  therefor  in  cash  a  certain  sum,  and  found,  as  a  conclusion  of  law, 
that  he  was  a  bona  fide  purchaser  for  a  present  fair  consideration,  a  further 
finding  of  fact  as  to  whether  the  purchase  was  made  for  a  present  fair 
consideration  was  unnecessary. 

11.  In  proceedings  by  a  trustee  in  bankruptcy  to  recover  property  sold  by  the 
bankrupt  within  four  months  prior  to  the  filing  of  the  petition,  a  finding 
of  fact  as  to  whether  the  property  was  sold  within  four  months  preceding 
the  date  of  the  adjudication  in  bankruptcy  was  unnecessary,  where  it  was 
undisputed  on  the  trial  that  the  sale  was  made  on  June  2d,  and  that  the 
adjudication  was  made  on  July  18th  of  the  same  year. 
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12.  An  offer  to  prove  Is  not  sufficient,  without  having  the  witness  present  and 
calling  him,  or  asking  leave  to  call  him,  or  without  affirmatively  showing 
that  the  offer  Is  made  in  good  faith,  and  with  the  means  of  doing  or  trying 
to  do  what  is  desired. 

13.  The  reopening  of  a  party's  case,  after  he  has  closed  it,  for  the  purpose  of 
admitting  further  testimony,  is  in  the  discretion  of  the  court  below,  and 
will  not  be  disturbed  on  appeal  unless  abuse  of  discretion  is  shown. 

14.  Where  counsel  for  defendant  had,  in  his  case  in  chief,  introduced  evidence 
bearing  on  the  connection  of  plaintiff  with  the  fraudulent  acts  of  a  debtor, 
it  was  his  duty  to  have  completed  his  showing  in  that  regard  before  he 
closed  his  case,  and  it  was  proper  to  refuse  to  allow  him  to  reopen  it  for 
the  purpose  of  introducing  further  evidence  on  that  subject. 

15.  The  mere  fact  that  an  objection  made  to  an  offer  of  proof  Is  not  good  does 
not  prevent  the  court  from  exercising  its  discretion  and  refusing  to  allow 
the  offered  proof. 

16.  In  proceedings  by  a  trustee  in  bankruptcy  to  recover  from  the  purchaser 
property  sold  by  the  bankrupt  within  four  months  prior  to  the  filing  of  the 
petition,  testimony  that  the  bankrupt  secreted  the  money  he  received  from 
the  sale  for  the  purpose  of  defrauding  his  creditors,  being  in  reference  to 
a  transaction  occurring  after  the  sale,  and  payment  of  the  money,  in  which 
It  was  not  claimed  that  the  purchaser  participated,  was  not  competent  for 
the  purpose  of  showing  any  participation  by  him  In  the  fraudulent  intent 
of  the  bankrupt,  or  that  he  had  knowledge  of  such  fraudulent  intent  at  the 
time  of  the  sale. 

17.  Where  a  finding  on  the  value  of  property  in  dispute  was  made7  and  not 
objected  to,  and  the  sufficiency  of  the  evidence  is  not  brought  before  the 
supreme  court  for  consideration,  that  court  will  presume  that  the  finding 
was  sustained  by  the  evidence,  and  will  not  consider  a  contention  that  the 
judgment  is  excessive. 

18.  Under  the  Rules  of  the  Supreme  Coupt,  errors  not  specified  in  the  brief 
will  not  be  considered. 

Appeal  frotn  District  Court,  Missoula  County;  F.  C.  Web- 
ster, Judge, 

Action  by  E,  W.  Schilling  against  D.  T.  Curran,  as  sherLflF 
of  Missoula  county;  J.  II.  T.  Ryman,  trustee  in  bankruptcy, 
interevener.  From  a  judgment  for  plaintiff,  and  from  orders 
denying  a  new  trial,  defendant  and  intervener  separately  ap- 
peal.    Affirmed. 

Mr.  A.  L.  Duncan,  Messi^s.  Nolan  &  Loeh,  Mr,  Joseph  M, 
Dixon,  and  Mr.  Frank  Woody,  for  Appellants. 

Messrs.  Joyce  &  Mulroney,  Messi^s.  Hall  &  Patterson,  Mr. 
S.  G.  Murray,  and  M7\  Charles  H.  Uall,  for  Respondent. 

MR.  COMMISSIONER  OLAYBERG  prepared  the  follow- 
ing opinion  for  the  court 
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• 
Respondent  claims  that  he  purchased  certain  personal  prop- 
erty, goods,  wares  and  merchandise,  from  the  firm  of  Pulley  & 
Ludwick  on  June  2,  1900,  for  $950  cash,  and  took  possession 
of  the  same;  that  on  June  4,  1900,  appellant  Curran,  as  sheriff 
of  Missoula  county,  levied  upon  and  took  into  his  possession  all 
of  said  property. 

On  June  21, 1900,  respondent  brought  suit  against  the  sheriff 
to  recover  the  possession  of  said  personal  property.  It  appears 
from  the  answer  of  the  sheriff  that  on  July  18,  1900,  Pulley  & 
Ludwick  were,  upon  the  application  of  some  of  their  creditors, 
declared  bankrupt  by  the  United  States  district  court  for  the 
district  of  Montana;  that  on  the  8th  day  of  August,  1900,  one 
J.  H.  T.  Ryman  was  duly  appointed  trustee  in  bankruptcy  of 
the  estate  of  Pulley  &  Ludwick,  and  qualified  as  such ;  that  soon 
thereafter  he  demanded  of  the  sheriff  all  of  the  personal  prop- 
erty, goods,  wares  and  merchandise  which  he  had  taken  from 
plaintiff;  that  the  sheriff  complied  with  this  demand  early  in 
September,  1900;  that  a  writ  of  attachment  was  issued  against 
the  property  of  Pulley  &  Ludwick,  in  a  suit  instituted  against 
them  by  the  Western  Montana  National  Bank  of  Missoula,  to 
recover  the  sum  of  $1,099.68,  exclusive  of  interest  Curran, 
the  sheriff,  claimed  justification  for  the  seizure  of  the  goods 
by  virtue  of  a  levy  thereon  under  such  writ  of  attachment  as 
the  property  of  Pulley  &  Ludwick.  To  this  answer  respondent 
filed  a  reply  on  April  13,  1901,  admitting  the  allegation  that 
Pulley  &  Ludwick  were  partners,  and  denying  all  the  other 
allegations.  On  March  22,  1901,  Ryman,  as  trustee  in  bank- 
ruptcy, by  leave  of  the  lower  court,  filed  his  complaint  in  inter- 
vention in  this  suit ;  claiming,  as  such  trustee,  all  the  property 
seized  by  the  sheriff,  as  above  stated.  On  September  11,  1901, 
respondent  filed  his  answer  to  this  complaint  of  intervention; 
denying  practically  all  the  all^ations  thereof,  except  that  Pul- 
ley &  Ludwick  were  partners. 

The  case  was  tried  upon  these  pleadings  by  the  court  without 
a  jury,  and  resulted  in  a  judgment  in  favor  of  respondent 
against  Curran,  the  sheriff,  for  $247.55  damages  for  detention 
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of  the  property,  $47.60  costs,  and  return  of  the  property,  and, 
in  case  return  could  not  be  had,  the  sum  of  $1,805.55,  the  value 
thereof. 

The  court,  prior  to  the  entry  of  this  judgment,  made  and  filed 
thirteen  findings  of  fact^  and  four  conclusions  of  law,  which 
findings,  in  substance,  in  so  far  as  they  are  important  upon 
these  appeals,  are  as  follows:  (1)  That  Pulley  &  Ludwick 
were  partners  in  the  mercantile  business  at  Missoula  on  the  2d 
day  of  June,  1900.  (2)  That  on  that  day  respondent  pur- 
chased of  said  Pulley  &  Ludwick  the  merchandise  for  which  he 
brought  suit  (3)  That  he  took  possession  of  the  same.  (4) 
That  he  also  purchased  some  store  fixtures,  and  took  possession 
of  the  same.  (5)  That  this  property  so  purchased  by  him,  to- 
gether with  some  property  of  his  own,  was  of  the  value  of 
$1,805.55.  (6)  That  on  June  4,  1900,  the  sheriff  attached, 
and  took  from  the  possession  of  the  respondent,  all  such  prop- 
erty. (7)  That  the  writ  of  attachment  under  which  the  sheriff 
acted  was  directed  against  the  property  of  Piilley  &  Ludwick, 
and  not  against  the  property  of  respondent.  (8)  That  upon 
the  18th  day  of  July,  1900,  Pulley  &  Ludwick  were  adjudged 
bankrupts,  and  that  on  August  8,  1900,  Ryman  was  appointed 
as  trustee  in  bankruptcy,  and  duly  qualified  as  such.  (9)  That, 
as  such  trustee,  Ryman  demanded  of  the  sheriff  tJie  merchandise 
so  taken  from  respondent,  which  was  thereupon  delivered  to 
said  trustee,  and  that  thereafter  the  trustee  filed  his  complaint 
in  intervention,  claiming  the  property  in  the  suit  to  be  the 
property  of  the  bankrupt  estate.  (10)  That  the  property  seized 
by  appellant  was  not  the  property  of  the  bankrupt  estate  of  the 
firm  of  Pulley  &  Ludwick,  but  was  tlie  proj)crty  of  resiwndent. 
(11)  That  respondent  and  Pulley  &  Ludwick  at  the  time  of  the 
sale  stood  on  equal  footing,  and  no  confidential  relations  existed 
between  them.  (12)  That  the  purchase  by  respondent  was 
made  in  good  faith,  and  without  any  intent  to  hinder,  delay  or 
defraud  the  creditors  of  Pulley  &  Ludwick,  or  any  of  them. 
(13)  That  respondent  purchased  the  said  merchandise  and  per- 
sonal property  in  good  faith,  paying  therefor  in  cash  the  sura 
of  $950. 
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The  conclusions  of  law  based  upon  these  findings  of  fact 
were:  (1)  That  the  respondent  herein  was  the  owner  of  all 
the  property  taken  by  the  defendant  (appellant)  under  the  writ 
of  attachment  against  Pulley  &  Ludwick,  and  was  entitled  to 
have  the  property  returned  to  him,  or,  in  the  event  it  could  not 
be  returned,  to  receive  the  sum  of  $1,805.55,  with  interest 
thereon  from  the  4th  day  of  June,  1900.  (2)  That  the  court 
has  jurisdiction  to  entertain  an  action  or  defense  by  a  trustee 
in  bankruptcy,  and  that  a  trustee  in  bankruptcy  has  the  legal 
right  to  file  his  complaint  in  intervention.  (3)  That  respondent 
was  a  bo7m  fide  purchaser  in  good  faith,  for  a  present  fair  con- 
sideration, of  the  stock  of  merchandise  and  personal  property 
purchased  of  said  firm  of  Pulley  &  Ludwick.  ('4)  That  the 
costs  of  the  action  should  be  paid  by  defendant. 

After  these  findings  and  conclusions  were  filed,  defendant, 
Curran,  and  intervener,  Ryman,  jointly  filed  exceptions  to  cer- 
tain thereof.  They  also  filed  requests  for  further  findings  of 
fact,  which  are  hereinafter  quoted.  These  exceptions  were  only 
directed  to  the  sufficiency  of  the  evidence  to  support  the  find- 
ings. The  court  thereafter  overruled  the  exceptions,  and  re- 
fused to  make  the  further  findings  requested.  Xo  findings, 
were  requested  by  either  party  at  the  time  of  the  argument  and 
submission  of  the  case. 

Defendant  Curran  and  the  intervener  each  made  separate  mo- 
tions for  a  new  trial,  which  w^re  denied,  and  each  appealed 
from  the  order  denying  them.  They  also  separately  appealed 
from  the  judgment,  and  filed  in  this  court  separate  records  and 
briefs  upon  sudi  appeals.  The  appeals  are  numbered  1,836 
and  1,837.  The  cases  were  argued  and  submitted  together,  and 
will  be  decided  together;  following  the  practice  in  Murray  v. 
Polglase,  23  Mont.  401,  59  Pac.  439. 

Counsel  for  respondent  objects  to  a  consideration  of  the  ques- 
tions sought  to  be  raised  as  to  the  insufficiency  of  the  evidence 
to  sustain  the  findings,  because  the  record  does  not  disclose  that 
it  contains  all  the  evidence.  It  is  very  questionable,  under  the 
decisions  of  this  court  in  the  case  of  State  v.  Shepphard,  23 
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Mont  323,  58  Pac>  868,  and  subsequent  eases,  as  to  whether 
this  objection  is  not  well  taken ;  but,  inasmuch  aa  the  statement 
and  record  must,  for  other  reasons,  be  disregarded  in  so  far  as 
the  insuflSciency  of  the  evidence  is  concerned,  we  have  not  con- 
sidered, and  do  not  pass  upon,  this  question. 

Section  1173,  Code  of  Civil  Procedure,  provides:  "When 
the  notice  of  the  motion  designates  as  the  ground  of  the  motion 
the  insujQBciency  of  the  evidence  to  justify  the  verdict  or  other 
decision,  the  statement  shall  specify  the  particulars  in  which 
such  evidence  is  alleged  to  be  insufficient.  When  the  notice 
designates  as  the  ground  of  the  motion  errors  in  law,  occurring 
at  the  trial  and  excepted  to  by  the  moving  party,  the  statement 
shall  specify  the  particular  errors  upon  which  the  party  will 
rely.  If  no  such  specifications  be  made  the  statements  shall  be 
disregarded  on  the  hearing  of  the  motion." 

The  statements  on  motion  for  new  trial  do  not  contain  any 
specifications  of  the  insufficiency  of  the  evidence,  as  required 
under  the  above  section.  We  find,  however,  in  such  statements, 
the  following:  "Assignment  of  Errors.  (1)  The  court  erred 
in  making  finding  of  fact  No.  2,  made  and  filed  in  said  cause, 
there  being  insufficient  evidence  to  justify  said  finding,  and  the 
evidence  being  insufficient  to  support  the  same ;  and  said  finding 
No.  2  is  contrary  to  the  evidence,  and  wholly  unsupported 
thereby."  Counsel  then  recite  the  evidence  bearing  upon  find- 
ing No.  2.  The  second,  third,  fourth  and  fifth  points  urged 
are  identical  with  the  language  above  quoted.  No  one  of  these 
can  possibly  be  construed  into  a  specification  of  the  insufficiency 
of  the  evidence.  Insufficiency  of  the  evidence  is  an  error  of 
fact.  Here  the  errors  were  attempted  to  be  charged  as  errors 
of  law.  Practically  the  same  specifications  are  found  in  the 
record  in  the  case  of  Bardwell  v.  Anderson,  18  Mont  528,  46 
Pac.  443,  and  they  were  held  to  be  insufficient.  The  same  doc- 
trine is  held  under  statutes  similar  to  ours  in  the  following  cases : 
Smith  V.  Christian,  47  Cal.  18 ;  Cunningion  v.  Scott,  4  Utah, 
446,  11  Pac.  578 ;  State  of  Utah  v.  Spencer,  15  Utah,  149,  49 
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Pac.  302 ;  HeUhron  v.  Irrigation  Ditch  Co.,  76  Cal.  8,  17  Pac. 
932. 

The  notices  of  intention  to  move  for  new  trial,  contained  in 
the  record,  base  the  motions  for  new  trial  upon  the  ground  of 
insufficiency  of  the  evidence  to  support  findings  Nos.  2,  10,  11, 
12  and  13,  and  do  not  allege  any  error  at  law  on  the  part  of 
the  court  in  making  these  findings.  Counsel  cannot  change  his 
position,  and  now  claim  that  the  making  of  these  findings  is  an 
error  at  law.  Under  Bardwell  v.  Anderson,  supra,  such  speci- 
fications ai'e  also  insufficient  to  charge  errors  of  law^ 

Under  Section  1173,  supra,  the  court  below  should  have  dis- 
regarded the  statements  on  motion  for  new  trial  in  so  far,  at 
least,  as  the  insufficiency  of  the  evidence  was  concerned.  It  is 
also  clear  that  the  same  must  be  disregarded  here.  This  court 
has  said':  "The  specifications  having  wholly  failed  to  point 
out  any  particulars  in  which  the  evidence  is  insufficient  to  sup- 
port the  verdict,  we  are  bound,  by  the  terms  of  Section  1173, 
above,  to  disregard  them  on  this  hearing.''  Cain  v.  Gold  Moun- 
tain Mining  Co.,  27  Mont  529,  71  Pac  1004.) 

Counsel  for  appellant  insists  that  the  court,  did  not  make 
findings  upon  all  the  material  issues  raised  by  the  pleadings, 
but  refused  to  make  findings  thereon,  although  requested  so  to 
do  by  appellants.  The  record  discloses  that  the  only  requests 
for  findings  by  appellant  were  made  after  the  findings  and 
conclusions  of  law  made  by  the  court  were  filed  with  the  clerk. 
Section  1114,  Code  of  Civil  Procedure,  pro\ddes:  "No  judg- 
ment shall  be  reversed  on  appeal  for  want  of  findings  at  the 
instance  of  any  party  who,  at  the  close  of  the  evidence  and 
argument  in  the  cause,  shall  not  have  requested  findings  in 
writing  and  had  such  request  entered  in  the  minutes  of  the 
court." 

Appellants'  requests  were  presented  too  late,  and  the  judg- 
ment cannot  be  reversed  by  this  court  for  want  of  findings. 

But  again,  an  examination  of  the  record  discloses  that,  of  the 
three  findings  requested  by  appellant,  one  was  upon  an  imma- 
terial issue.    Upon  the  others,  findings  were  made  in  effect. 
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The  first  request  of  appellant  was  as  follows:  "Request  a 
finding  of  fact  on  the  issue  as  to  whether  or  not  Pulley  &  Lud- 
wick  were  indebted  to  divers  and  sundry  persons  at  the  time 
of  the  alleged  sale  of  the  merchandise  and  personal  property 
by  them  to  the  plaintiff,  and  w^hether  or  not  said  sale  was  made 
by  Pulley  &  Ludwick  with  the  intent  and  purpose  in  them 
(Pulley  &  Ludwick)  to  hinder,  delay  or  defraud  their  creditors, 
or  any  of  them/'  The  finding  of  fact  herein  requested  was  not 
material  to  the  decision  as  made  by  the  court.  It  might  have 
been  material  as  a  step  in  tbe  conclusion  of  the  court,  if  the 
court  had  found  that  the  respondent  herein  participated  in  the 
fraudulent  intent  of  Pulley  &  Ludwick,  or  had  knowledge 
thereof,  and  was  not  a  purchaser  in  good  faith  for  a  present 
fair  consideration. 

Subdivision  "e"  of  Section  67  of  the  Bankrupt  Act  of  July 
1,  1898,  c.  541,  30  Stat.  564  (U.  S.  Comp.  St  1901,- p.  3449), 
reads  as  follows :  "That  all  conveyances,  transfers,  assigmnents 
or  incumbrances  of  his  property,  or  any  part  thereof,  made  or 
given  by  a  person  adjudged  a  bankrupt  under  the  provisions 
of  this  Act  subsequent  to  the  passage  of  this  Act  and  within  four 
months  prior  to  the  filing  of  the  petition,  wuth  the  intent  and 
purpose  on  his  part  to  hinder,  delay  or  defraud  his  creditors, 
or  any  of  them,  shall  be  null  and  void  as  against  the  creditors 
of  such  debtor,  except  as  to  purchasers  in  good  faith  and  for  a 
present  fair  consideration.  *  *  *  And  all  conveyances, 
transfers  or  incumbrances  of  his  property  made  by  a  debtor  at 
any  time  within  four  months  prior  to  the  filing  of  the  petition 
against  him,  and  while  insolvent,  which  are  held  null  and  void 
as  against  the  creditors  of  such  debtor  by  the  laws  of  the  state, 
territory  or  district  in  which  such  proi)erty  is  situate,  shall  be 
deemed  null  and  void  under  this  Act  against  the  creditors  of 
such  debtor  if  he  be  adjudged  a  bankrupt,  and  such  proj^erty 
shall  pass  to  the  assignee  and  be  by  him  reclaimed  and  recovered 
for  the  benefit  of  the  creditors  of  the  bankrupt."  Under  the 
first  part  of  Subdivision  "e"  a  sale  by  the  bankrupt  is  not  null 
and  void  as  against  purchasers  in  good  faith  and  for  a  present 


30  Mont]  Schilling  v.  Curran.  379 

fair  consideration,  A  purchaser  in  good  faith  must  be  one  who 
did  not  participate  in  the  fraudulent  intent  or  act  of  the  bank- 
rupt in  making  the  safle,  or  have  knowledge  of  such  intent.  If 
he  had  knowledge  of  the  insolvency  of  the  bankrupt,  and  bought 
the  property  with  the  intention  and  for  the  purpose  of  aiding 
the  bankrupt  in  defrauding  creditors,  he  would  not  be  a  pur- 
chaser in  good  faith.  He  must  also  be  a  purchaser  "for  a  pres- 
ent fair  consideration."  For  example,  if  the  purchaser  took 
the  property  in  payment  of  an  antecedent  debt,  he  would  not 
be  a  purchaser  for  a  present  fair  consideration.  If  he  paid  but 
a  nominal  sum  for  property  of  great  value,  he  would  not  be  a 
purchaser  for  a  present  fair  consideration ;  but  the  meaning  of 
the  words  "present  fair  consideration"  must  be  determined  from 
all  the  facts  and  conditions  surrounding  the  purchase,  and,  if 
the  price  was  paid  in  cash,  and  an  amount  equal  to  the  fair 
value  of  the  goods,  under  all  the  circumstances,  the  considera- 
tion would  be  present  and  fair. 

Under  the  last  above  quoted  part  of  Subdivision  "e,"  the 
bankrupt  must  be  insolvent.  We  find  no  allegation  of  insolvency 
of  Pulley  &  Ludwick  in  any  of  the  pleadings  in  this  case.  So 
far  as  the  pleadings  are  concerned,  Pulley  &  Ludwick  might 
have  been  entirely  solvent  on  the  2d  day  of  June,  1900,  the  date 
of  the  sale,  and  might  have  had  sufficient  funds  on  hand  and  in 
their  possession  to  pay  every  dollar  of  their  indebtedness.  In- 
solvency must  exist  at  the  date  of  the  purchase,  and  not  arise 
therafter.  Of  course,  we  understand  that  P^illev  &  Ludwick 
were  adjudged  insolvent  on  the  18th  day  of  July,  when  they 
were  declared  bankrupt;  but,  without  allegations  in  the  plead- 
ings and  proof  in  the  record  that  this  insolvency  existed  at  the 
date  of  the  sale,  no  presumption  can  be  indulged  that  such  was 
the  fact.  The  pleadings  being  barren  of  any  allegation  of  such 
insolvency,  and  the  record  not  disclosing  any  facts  tending  to 
show  the  same,  this  court  must  presume,  for  the  purposes  of 
this  case,  that  on  the  2d  day  of  June,  1900,  the  date  of  the  sale. 
Pulley  &  Ludwick  were  solvent.  If  they  were  then  solvent,  and 
appellant,  in  good  faith  and  for  a  valuable  consideration,  pur- 
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chased  the  property  in  question,  and  the  possession  of  the  same 
was  turned  over  to  him  as  required  by  the  statute  of  the  state, 
such  sale  would  not  be  null  and  void,  as  against  the  creditors 
of  Pulley  &  Ludwick,  by  the  laws  of  the  state  in  which  the 
property  was  situated.  So  that  the  mere  fact  that  Pulley  & 
Ludwick  intended  by  the  sale  in  question  to  hinder,  delay  and 
defraud  their  creditors,  or  any  of  them^  is  entirely  immaterial, 
under  the  findings  and  conclusions  of  the  court,  as  the  court 
found  that  respondent  was  a  bona  fide  purchaser  for  a  present 
fair  consideration.  {Orunsky  v.  ParlirUj  110  Cal.  179,  42  Pac, 
575 ;  Jackson  v.  Glaae,  3  Okl.  143,  41  Pac  79 ;  La  Clef  v. 
Campbell,  3  Kan.  App.  756,  45  Pac.  461 ;  Berlin  v.  Van  De 
Yanter,  25  Wash.  465,  65  Pac  756;  Magee  v.  Hartzell,  7  Kan. 
App.  489,  54  Pac.  129 ;  Hood  v.  Gibson,  8  Kan.  App.  588,  56 
Pac.  148.) 

The  second  request  for  finding  was  as  follows:  "Kequest  a 
finding  of  fact  as  to  whether  or  not  the  purchase  of  said  goods, 
wares  and  merchandise  was  made  by  the  plaintiff  from  said 
firm  of  Pulley  &  Ludwick  for  a  present  fair  consideration." 
We  think  the  findings  of  the  courts  as  made,  are  conclusive  upon 
this  proposition.  By  finding  12  the  court  found  that  the  pur- 
chase was  made  in  good  faith,  without  any  intent  to  hinder, 
delay  or  defraud  creditors  of  Pulley  &  Ludwick,  or  any  of  them. 
By  finding  13  it  is  declared  that  respondent  purchased  the  prop- 
erty in  good  faith,  paying  therefor  in  cash  the  sum  of  $950. 
The  court,  having  found  that  respondent  purchased  the  prop- 
erty in  good  faith,  and  without  any  intent  to  hinder,  delay  or 
defraud  the  creditors  of  Pulley  &  Ludwick,  found,  as  a  conclu- 
sion of  law,  that  respondent  was  "a  bona  fide  purchaser  in  good 
faith  for  a  present  fair  consideration." 

The  third  request  for  further  finding  was  as  follows:  "Re- 
quest a  finding  of  fact  as  to  whether  or  not  the  merchandise 
and  personal  property  sold  by  Pulley  &  Ludwick  to  the  plaintiff 
was  made  within  four  months  immediately  preceding  the  date 
on  which  Pulley  &  Ludwick  were  adjudged  bankrupts,  and 
whether  or  not  such  sale  was  made  with  the  intent  and  purpose 


30  Mont]  ScHiT^LiNG  V.  Ctjeean.  381 

in  said  Pulley  &  Ludwick  to  hinder,  delay  or  defraud  their 
creditors,  or  some  of  them."  An  examination  of  the  record  dis^ 
closes  the  fact  that  the  court  found  that  the  sale  to  respondent 
Avas  made  on  the  2d  day  of  June,  1900,  and  that  on  the  18th 
day  of  July,  1900,  Pulley  &  Ludwick  were  adjudged  bank- 
rupts. As  a  matter  of  fact,  no  finding  need  to  have  been  made 
upon  this  proposition,  because  it  was  undisputed  on  the  tidal  of 
the  case  that  the  sale  w^as  made  on  the  2d  day  of  June,  and  that 
Pulley  &  Ludwick  w^re  adjudged  bankrupt  on  the  18th  day  of 
July,  1900. 

Counsel  for  appellant  Curran  further  assigns  as  error  the 
refusal  of  the  court  to  permit  him,  after  he  had  closed  his  case, 
and  the  intervener  had  commenced  the  introduction  of  his  testi- 
mony,  to  reopen  it,  and  ^^go  into  the  question  of  fraud,  and  now 
makes  formal  offer  to  prove  that  E^  W.  Schilling  (respondent) 
knew  of  this  fraudulent  transaction ;  tliat  he  did  not  buy  for 
a'  fair  consideration."  ..This  offer  was  properly  denied.  An 
offer  to  prove  is  not  sufficient,  ^'without  having  the  witness 
present  and  calling  him,  or  asking  leave  to  call  him,  or  without 
affirmatively  showing  that  the  offer  is  made  in  good  faith,  and 
with  the  means  of  doing  or  trying  to  do  what  is  desired." 
(State  v.  Bowser,  21  Mont.  133,  53  Pac.  179;  Esclihach  v. 
Ilurtt,  47  Md.  61;  Robinson  v.  State,  1  Ix?a.  673.) 

The  reopening  of  a  party's  case,  after  he  has  closed  it,  for  the 
purpose  of  admitting  further  testimony,  is  in  the  discretion  of 
the  court  below,  which  lias  charge  of  the  proceedings  on  the 
trial.  (Aldersoji  v.  MarshM,  7  Mont.  288,  16  Pac.  576.)  The 
ruling  of  the  court  on  such  matters  will  not  be  disturbed  by  this 
court  unless  there  is  a  clear  abuse  of  discretion.  As  above 
stated,  the  defendant  had  closed  his  case,  and  the  intei-vener  had 
commenced  the  introduction  of  his  testimony,  w^hen  counsel  for 
defendant  interrupted  the  proceedings,  and  made  the  offer 
above  specified.  Defendant's  counsel  did  not  again  call  this 
matter  to  the  attention  of  the  court  aftor  the  close  of  inter- 
vener's testimony,  or  after  the  close  of  all  testimony  offered  in 
the  case.    Again,  an  examination  of  the  record  discloses  the  fact 
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that  counsel  for  defendant  had  already,  in  his  ease  in  chief,, 
introduced  evidence  bearing  upon  the  connection  of  Schilling 
with  the  alleged  fraudulent  action  of  Pulley  &  Ludwick,  and  it 
was  his  duty  to  have  completed  his  showing  in  that  regard  be- 
fore he  closed  his  case.  It  would  be  very  easy  for  counsel  to 
inject  error  in  a  record,  if,  after  he  had  closed  his  testimony, 
he  should  offer  to  make  proof  in  his  client's  favor  as  to  some 
material  issue  in  the  case,  well  knowing  his  utter  inability  to 
make  proof  thereof,  if  he  could  be  allowed  to  assign  error  upon 
the  action  of  the  court  in  overruling  the  offer.  We  do  not  be- 
lieve that  the  court  abused  its  discretion  in  refusing  to  allow 
defendant's  case  to  be  reojx^ned.  The  mere  fact  that  the  objec- 
tion made  to  the  offer  by  defendant's  counsel  was  not  good  did 
not  prevent  the  court  from  exercising  its  discretion  and  refusing 
to  allow  the  offered  proof.  We  therefore  are  of  the  opinion  that 
there  was  no  error  committed  in  this  regard. 

Counsel  for  Ryman,  appellant,  alleges  error  on  the  ruling  of 
the  court  in  sustaining  tlie  objection  of  counsel  for  plaintiff  to 
the  introduction  of  the  evidence  of  certain  witnesses  to  prove 
that  Pulley  &  Ludwick,  instead  of  paying  the  money  received 
from  respondent  on  this  sale,  secreted  it  in  an  outhouse  on  the 
premises  where  they  resided,  for  the  purpose  of  defrauding 
their  creditors.  We  do  not  think  any  error  was  committed  in 
this  regard.  It  was  in  reference  to  a  transaction  occurring 
after  the  sale  and  payment  of  money,  in  which  it  is  not  claimed 
that  the  respondent  particii>ated.  It  w^as  not  competent  for 
the  purpose  of  showing  any  participation  of  the  respondent  in 
the  fraudulent  intent  of  Pulley  &  Ludwick,  or  that  he  had 
knowledge  of  such  fraudulent  intent  at  the  time  of  the  sale.  It 
probably  would  have  been  admissible  to  the  extent  of  showing 
the  fraudulent  intent  of  Pulley  &  Ludwick  in  making  the  sale, 
but^  as  we  have  heretofore  seen,  such  intent  would  not  be  suffi- 
cient to  set  aside  the  sale. 

Counsel  for  appellant  Curran  made  quite  an  elaborate  argu- 
ment based  upon  the  theory  that  the  judgment  is  excessive,  at 
least  in  the  sum  of  $600.     This  point  cannot  be  considered,  for 
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the  following  reasons :  Finding  Xo.  5  made  by  the  court  is  as 
follows :  *'That  the  said  stock  of  merchandise  and  store  furni- 
ture and  personal  property  purchased  by  the  plaintiff  from  the 
said  firm  of  Pulley  &  Ludwick,  together  with  the  remnants  of 
the  other  stock  of  merchandise,  were  and  are  of  the  value  of 
one  thousand  eight  hundred  and  five  ($1,80'5.55)  dollars  and 
fifty-five  cents."  No  exceptions  or  objections  to  this  finding 
were  made  by  counsel  for  defendant,  but,  on  the  contrarj^,  they 
excepted  to  finding  No.  13  on  the  ground,  among  others,  that 
such  a  finding  was  inconsistent  with  this  finding  Xo.  5.  The 
finding  having  been  made  by  the  court,  and  the  suflSciency  of 
the  evidence  not  being  before  us  for  consideration,  and  the  find- 
ing not  being  objected  to  in  any  manner  by  counsel  for  defend- 
ant, we  must  presume  that  it  is  sustained  by  the  evidence.  But 
again,  paragraph  ^*b,"  subd.  3,  Rule  X,  of  the  rules  of  this 
court  provides  that  the  brief  shall  contain  "a  specification  of 
errors  relied  upon,  which  shall  be  numbered  and  shall  set  out 
separately  and  particularly  each  error  intended  to  be  urged.'' 
An  examination  of  the  briefs  discloses  no  specification  of  error 
in  this  regard.  This  court  has  frequently  held  that  no  errors 
will  be  considered  unless  specified  in  the  brief.  {Anderson  v. 
Cook,  25  Mont.  330,  64  Pac.  873,  65  Pac  113;  Sweeney  v. 
Montana  Central  Ry.  Co.,  25  Mont.  543,  65  Pac.  912 ;  Ila/yes 
v.  Union  Merc.  Co.,  27  Mont.  264,  70  Pac.  975.)  We  there- 
fore cannot  enter  into  the  consideration  of  this  question. 

We  are  satisfied  that  the  findings  of  the  court  were  full  and 
effective  upon  all  material  issues  raised  by  the  pleadings  in  the 
case,  and  that  the  conclusions  of  law  as  made  by  the  court,  and 
the  judgment  as  entered  by  him,  are  fully  sustained  by  the 
findings. 

We  therefore  advise  that  the  judgment  and  orders  appealed 
from  be  affirmed. 

Per  Curiam. — For  the  reasons  stated  in  the  foregoing  opin- 
ion, the  judgments  and  orders  are  affirmed. 
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I?  223  (No.  1,869.) 

(Submitted  April  22,  1904.    Decided  May  16,  1904.) 

Water  Rights — Ownership — Burden  of  Proof — Appurtenances 
— Evidence, 

1.  Where  plaintiffs,  in  an  action  to  recover  damages  for  the  diversion  of  water 
adjacent  to  their  mining  claim,  allege  ownership  of  their  right  to  use  the 
water,  the  burden  of  proof  is  on  them  to  show  ownership,  on  denial  of  the 
allegation  by  defendant. 

2.  Mere  proof  of  ownership  of  an  interest  in  a  placer  mining  claim  Is  Insufll- 
cient  to  show  an  ownership  of  the  right  to  use  the  waters  adjacent  thereto. 

3.  No  water  right  can  become  appurtenant  to  lands  unless  the  ownership  of 
the  water  right  and  the  ownership  of  the  lands  was  in  the  same  person 
or  persons. 

4.  In  an  action  to  recover  damages  for  the  diversion  of  water  adjacent  to 
plaintiffs'  mining  claim,  testimony  tending  to  show  that  the  claim  could 
not  be  worked  as  a  placer  mining  claim  successfully  without  sufficient  vol- 
ume of  water  to  enable  hydraulic  mining  to  be  done  on  it  is  immaterial,  in 
the  absence  of  proof  of  ownership  by  plaintiffs  of  the  right  to  use  the  water. 

5.  Where  plaintiffs.  In  an  action  to  recover  damages  for  the  diversion  of  water 
adjacent  to  their  mining  claim,  offered  to  show,  by  the  person  who  obttiined 
the  patent  from  the  government  for  the  claim,  that  he  described  in  his 
application,  as  one  of  the  improvements  entitling  him  to  a  patent,  a  ditch, 
which  was  the  same  as  that  in  which  the  water  involved  in  the  action  was 
located,  to  which  objection  was  made  and  sustained,  whereupon  plaintiffs 
offered  a  certified  copy  of  the  patent,  they  thereby  waived  any  error  in  the 
exclusion  of  the  testimony. 

6.  Where  plaintiffs,  in  an  action  to  recover  damages  for  the  diversion  of  water 
adjacent  to  their  placer  mining  claim,  offered  in  evidence  a  certified  copy 
of  the  application  for  a  patent  to  the  claim,  which  was  excluded,  the  ruling 
of  the  court  in  excluding  it  cannot  be  considered  on  appeal  in  the  absence 
of  the  application  from  the  record. 

7.  The  lease  of  a  placer  mining  claim  including  the  right  to  use  thereon  "the 
Mammoth  ditch  and  water  right,  and  all  water  and  water  rights  heretofore 
used  with  or  appurtenant  to  said  premises,"  has  no  tendency  to  show  that 
the  Mammoth  water  right  was  appurtenant  to  the  leased  premises. 

8.  The  testimony  of  a  witness  on  a  former  trial  is  inadmissible  in  the  absence 
of  a  showing  that  it  was  given  in  an  action  between  the  same  parties 
relating  to  the  same  matter. 

Appeal  from  District  Court,  Silver  Bow   County;  E,    W\ 
Ilamey,  Judge. 

Action  by  Riitli  F.  Leggat  and  others  against  Eugene  Car- 
roll, receiver  of  the  Butte  City  Water  Company.    From  a  judg- 
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meut  for  defendant,  and  from  an  order  overruling  their  motion 
for  a  new  trial,  plaintiffs  appeal.     Affirmed. 

4 

Mr.  George  A,  Clark,  and  Messrs,  Carpenter,  Day  &  Carpen- 
ter, for  Appellants. 

Messrs.  Forhis  £  Evans,  and  Mr.  C.  P.  Drennan,  for  Re- 
spondent. 

MR.  COjMMISSIONER  CLiVYBERG  prepared  the  follow- 
ing opinion  for  the  court: 

Plaintiffs  appeal  from  a  judgment  of  nonsuit  entered  against 
them,  and  from  an  order  overruling  their  motion  for  a  new  trial. 

The  action  was  brought  to  recover  damages  against  defendant 
for  a  diversion  of  water,  and  to  procure  an  induction  against 
further  diversion.  Plaintiffs  alleged  ownership  of  the  right 
to  the  use  of  one-eighth  of  the  waters  of  Mammoth  creek.  This 
was  denied  by  defendant.  The  burden  of  proof  upon  the  issue 
thus  raised  was  upon  plamtiffs.  Proof  by  them  of  their  alle- 
gations in  this  regard  was  the  initial  step  in  the  trial  of  the 
case.  After  hearing  all  of  plaintiff^s  evidence,  the  court,  on 
motion  of  defendant,  granted  judgment  of  nonsuit.  If  plain- 
tiffs offered  any  evidence  tending  to  prove  their  right  to  the 
use  of  the  water  as  alleged,  the  nonsuit  should  not  have  been 
granted.  If,  on  the  other  hand,  no  such  testimony  was  offered 
by  plaintiffs,  they  were  not  entitled  to  any  relief,  and  no  error 
was  committed  by  the  court  in  sustaining  the  motion  for  non- 
suit 

Plaintiffs  were  the  owners  of  an  undivided  one-eighth  interest 
in  the  Highland  placer  claim,  and  insist  that  the  waters  of 
Mammoth  creek  were  appurtenant  to  this  placer  claim,  and 
that,  therefore,  they  were  entitled  to  the  use  of  one-eighth  of 
such  waters.  Xo  allegation  was  made  or  proof  offered  of  any 
conveyance  or  transfer  of  this  water  right  to  plaintiffs,  or  of 
any  appropriation  thereof  by  them  personally,  or  of  any  such 
adverse  user  as  would  pass  title  to  them  by  prescription. 

Vol.  XXX— 25 
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The  proofs  disclose  the  following  condition  as  to  this  water : 
In  1883  one  R  D.  Leggat  located  the  Highland  placer  claim 
in  behalf  of  himself  and  seven  otliers,  one  of  whom  was  plain- 
tiff's predecessor  in  interest.  Each  of  the  locators  was  entitled 
to  a  one-eighth  interest  in  the  claim.  A  few  days  later  the 
same  R.  D.  Leggat  initiated  an  appropriation  of  1,500  inches 
of  the  waters  of  Mammoth  creek  in  his  own  name,  and  after- 
wards completed  the  appropriation  by  diversion  and  nse.  K. 
D.  Leggat,  at  the  time  of  the  initiation  of  this  appropriation, 
was  the  owner  of  and  entitled  to  one-eighth  interest  in  the 
Highland  placer  claim.  He  also  owned  another  patented  placer 
claim,  and  was  interested  in  still  another,  both  of  which  were 
adjacent  to  the  Highland  placer  claim.  Soon  thereafter  he 
became  interested  in  still  other  placer  claims  in  this  immediate 
vicinity. 

The  notice  of  appropriation  reads  that  "tlie  said  waters  are 
claimed  and  located  for  the  purpose  of  carrying  it  in  a  ditch 
seven  miles  to  Coolee  dry  gulch,  a  tributary  of  Highland  gulch. 
Silver  Bow  coimty,  Montana,  And  for  the  purpose  of  mining 
with."  The  proof  discloses  that  a  portion  of  Coolee  dry  gulch 
was  included  in  the  limits  of  the  Highland  placer  claim,  a  por- 
tion within  the  limits  of  patented  placer  No.  38,  in  which  Leg- 
gat was  interested,  and  a  portion  entirely  outside  both  of  these 
claims. 

Leggatt,  the  appropriator  of  the  water,  was  called  as  a  wit- 
ness for  plaintiffs,  and  testified,  among  other  things,  that  he 
appropriated  these  waters  individually  and  for  his  own  use  and 
benefit,  and  that  in  the  year  1887  or  1888  he  conveyed  a  certain 
interest  therein  to  one  White,  who  had  paid  him  a  portion  of 
the  money  which  he  (Leggat)  had  expended  in  making  the 
appropriation  of  the  water ;  that  none  of  the  plaintiffs  or  their 
predecessor  in  interest  paid  any  part  of  the  cost  of  appropria- 
tion or  diversion  of  the  waters ;  that  for  several  years  after  the 
appropriation  he  conducted  the  waters  appropriated  across  the 
Highland  placer  claim  and  used  them  upon  other  claims;  that 
none  of  the  waters  so  appropriated  were  ever  used  by  him  or 
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with  his  consent  upon  the  Coolee  diggings.  (However,  as  to 
this  last  fact,  he  was  contradicted  by  other  witnesses.)  Proof 
was  offered  showing  that,  some  time  after  the  appropriation 
was  complete,  R  D.  Leggat  used  this  water  for  several  years 
in  mining  upon  the  Highland  placer  claim;. but,  so  far  as  dis- 
closed by  the  record,  neither  of  the  plaintiffs  nor  their  prede- 
cessor in  interest  had  any  share  or  interest  in  this  use  or  in  the 
mining,  nor  had  they  at  the  time  of  said  use  any  knowledge 
thereof,  R.  D.  Leggat  was  a  co-tenant  in  this  claim  with  the 
other  owners  thereof,  and  had  a  right  to  use  his  own  water  right 
in  connection  therewith,  without  endangering  his  right  thereto. 

Did  any  of  this  proof  tend  to  show  that  the  water  right  thus 
appropriated  by  E.  D.  Leggat  was  appurtenant  to  the  Highland 
placer  claim  ?  This  court  has  held  for  many  years,  by  a  uni- 
form line  of  decisions,  that  a  water  right  is  appurtenant  to  the 
land  upon  which  it  is  used.  Whatever  doubts  may  exist 
as  to  the  correctness  of  this  ruling,  many  conveyances  have  been 
made  in  reliance  upon  it,  and  it  has  therefore  become  a  rule  of 
property,  and  the  doctrine  of  stare  decisis  must  apply. 

In  order  that  anything  should  become  appurtenant  to  land, 
such  thing  must  be  acquired  by  the  owner  of  the  land,  or  the 
person  contesting  such  ownership  must  so  have  conducted  him- 
self in  relation  thereto  as  to  be  estopped  from  so  contesting. 
No  estoppel  is  pleaded  in  this  case. 

As  above  stated,  no  claim  is  made  of  any  acquirement  of 
title  to  the  water  right  in  question,  but  plaintiffs  rest  their 
entire  case  upon  the  proposition  that,  owning  one-eighth  of  the 
placer  claim,  they  own  one-eighth  of  the  water  right  as  being 
appurtenant  to  said  placer  claim.  There  is  an  absolute  want 
of  proof  in  the  record  tending  in  any  wise  to  support  this  claim. 

The  only  other  errors  complained  of,  which  it  is  necessary  to 
take  notice  of,  are  alleged  errors  upon  the  introduction  of  testi- 
mony. It  is  alleged  that  the  court  erred  in  sustaining  defend- 
ant's objection  to  the  following  question  asked  the  witness  John 
B.  Leggat:  "I  will  ask  you  if  it  is  possible  to  work  it  as  placer 
mining  ground  successfully  without  sufficient  volume  of  water 
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to  enable  hydraulic  mining  to  be  done  upon  it  V^  This  ques- 
tion was  objected  to  as  incompetent  because  the  witness  had  not 
qualified  himself,  and  also  on  the  ground  of  immateriality. 
The  evident  purpose  of  the  question  was  to  show  damages 
caused  by  the  defendant's  diversion  of  the  waters  of  Mammoth 
gulch,  as  alleged  in  the  first  cause  of  action  in  the  complaint. 
Before  the  testimony  sought  to  be  brought  out  by  this  question 
could  at  all  become  material,  it  was  necessary  for  plaintiffs  to 
show  that  they  owned  an  interest  in  the  right  to  the  water  of 
Mammoth  gulch.  As  we  have  seen,  they  gave  no  testimony 
tending  to  show  that  condition ;  therefore  the  testimony  thus 
offered  was  immaterial.  The  same  remarks  apply  to  errors 
Xos.  4  and  8. 

Error  Xo.  5  was  waived.  Witness  R.  D.  Leggat  was  asked 
the  following  question :  "I  will  ask  you  if  you  did  not  describe 
in  that  application  for  patent,  as  one  of  the  improvements  en- 
titling you  to  a  patent,  a  ditch,  which  was  the  same  as  the 
Mammoth  ditch?"  This  was  objected  to  on  the  ground  that 
the  application  was  the  best  evidence,  whereupon  counsel  for 
plaintiffs  made  the  following  offer :  "We  now  offer  in  evidence 
a  certified  copy,  certified  by  the  commissioner  of  the  United 
States  land  office,  of  an  application  for  patent  signed  and  veri- 
fied by  Roderick  D.  Leggat^  and  dated  the  6th  day  of  January, 
1885,  in  which  he  makes  application  for  patent  to  the  Highland 
placer."  The  offer  was  objected  to,  and  the  objection  was  sus- 
tained. By  this  offer  to  introduce  the  application  referred  to 
in  the  question  first  above  specified,  plaintiffs'  counsel  waived 
the  right  to  insist  that  the  overruling  of  that  question  was  error. 
We  cannot  consider  the  ruling  upon  the  offer  of  the  application 
for  patent,  because  the  application  offered  is  not  contained  in 
the  record.  (Ilaupt  v.  Simington,  27  Mont.  480,  71  Pac.  672, 
94  Am.  St.  Rep.  839 ;  Tague  v.  John  Caplice  Co.,  28  Mont.  51, 
72  Pac.  297.) 

The  next  error  alleged  is  the  action  of  the  court  in  sustaining 
defendant's  objection  to  the  offer  in  evidence  of  a  written  lease, 
dated  May  5,  1894,  of  the  Highland  placer  and  other  property, 
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including  the  right  to  use  the  Mammoth  ditch  and  water  right, 
and  all  water  and  water  rights  heretofore  used  or  appurtenant 
with  said  leased  premises. 

It  will  be  noticed,  from  an  examination  of  this  lease,  that 
several  placer  claims  were  leased  by  Kod.  D.  Leggat  and  wife. 
White  and  wife,  Lettellier  and  wife,  to  one  Petty.  After  de- 
scribing the  placer  claims  leased,  the  lease  further  provides: 
"It  is  also  understood  and  agreed  between  the  parties  hereto 
that  said  second  party  shall  have  the  right  to  use  in  his  mining 
operations  on  said  leased  premises  during  the  continuance  of 
said  lease,  the  Mammoth  ditch  and  water  right,  and  all  water 
and  water  rights  heretofore  used  with  or  appurtenant  to  said 
leased  premises."  We  do  not  believe  that  the  provision  of  this 
lease,  above  quoted,  in  any  manner  tended  to  show  that  the 
Mammoth  water  right  was  appurtenant  to  the  Highland  placer 
claim.  The  provision  above  quoted  must  be  so  construed  as  to 
refer  to  each  of  the  placer  claims  mentioned  in  the  lease.  No 
water  right  could  be  appurtenant  to  all  these  placer  claims 
unless  the  ownership  of  the  water  right  and  the  ownership 
of  the  placer  claims  was  in  the  same  person  or  persons.  The 
record  discloses  that  the  ownership  of  each  of  the  placer  claims 
was  in  different  persons.  So  far  as  the  language  above  quoted 
from  the  lease  is  concerned,  it  may  have  been  intended  by  the 
owners  of  the  Mammoth  ditch  and  water  right  to  lease  it  to  the 
party  of  the  second  part  as  a  separate  and  distinct  property. 
It  will  be  noticed  that  the  language  above  quoted  does  not  imply 
that  the  Mammoth  ditch  and  water  right  are  appurtenant  to 
the  leased  premises.  The  language  is,  "The  Mammoth  ditch 
and  water  right,  and  all  water  and  water  rights  heretofore  used 
or  appurtenant  with  said  leased  premises."  We  do  not  think, 
therefore,  that  any  error  was  committed  by  the  court  in  the  ex- 
clusion of  said  lease  from  evidence. 

Counsel  undertook  to  introduce,  by  the  testimony  of  the 
stenographer  of  the  court,  the  testimony  of  witness  Vilandry, 
given  in  an  action  brought  by  plaintiffs  against  the  Butte  City 
Water  Company,  the  judgment  roll  of  which  was  offered  and 
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received  in  evidence  in  this  hearing.  This  was  objected  to  by 
the  defendant  as  incompetent,  immaterial  and  irrelevant,  and 
that  the  action  was  not  between  the  same  parties  as  the  parties 
to  this  suit,  and  did  not  relate  to  the  same  matter.  There  is 
no  doubt  but  that  the  evidence  was  properly  excluded,  under 
the  statutes  of  this  state,  and  under  the  decision  in  Reynolds 
V.  Fitzpatrick,  28  Mont.  170,  72  Pac,  510. 

We  find  no  error  in  the  record,  and  advise  that  the  judgment 
and  order  appealed  from  be  ^rmed. 

Per  Curiam. — For  the  reasons  stated  in  the  foregoing  opin- 
ion, the  judgment  and  order  are  afiirmed. 


SLATEE  BRICK  COMPANY,  Respondent,  v.  SHACKLE- 
TON  et  AL.,  Appellants. 

(No.  1,890.) 
(Submitted  April  27,  1904.    Decided  May  16,  1904.) 

Statute  of  Frauds — Sale  of  Personalty — Part  Performance — 
Appeal — Findings — RevieuK 

1.  Where  the  record  on  appeal  does  not  disclose  that  any  findings  were  re- 
quested by  either  party,  or  that  any  were  made,  all  findings  necessary  to 
support  the  Judgment  are  implied. 

2.  Where  the  evidence  is  conflicting,  the  supreme  court  on  appeal  will  not 
disturb  the  findings  of  the  trial  court. 

8.  Under  Civil  Code,  Section  2340,  declaring  Invalid  a  sale  of  personalty  for 
$200  or  more,  not  in  writing,  unless  the  buyer  accepts  and  receives  part 
of  the  thing  sold,,  the  acceptance  and  receipt  need  not  be  concurrent  ^ith 
the  purchase. 

4.  Under  Civil  Code,  Section  2840,  making  valid  a  sale  of  personalty,  for  $200 
or  more,  though  not  in  writing,  if  the  buyer  accepts  and  receives  part  of 
the  thing  sold,  such  acceptance  and  receipt  by  one  who  assumes  the  buyer's 
Contract  is  suflicient. 

Appeal  from  District  Court,  Yellowstone  Couniy;  C.  H. 
Loud,  Judge. 
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Action  by  the  Slater  Brick  CJompany  against  John  Shackle- 
ton  and  another,  partners  as  Shackleton  &  Whiteway.  Judg- 
ment for  plaintiiF.  From  the  judgment,  and  from  an  order 
denying  their  motion  for  a  new  trial,  defendants  appeal.  Af- 
firmed. 

Mr.  0.  M.  Hall,  for  Appellants. . 

There  must  have  been  a  receipt  and  acceptance  shown  to  take 
the  case  out  of  the  provisions  of  the  statute  requiring  the  con- 
tract to  be  in  writing.  (Civil  Code  of  Montana,  Sec.  2340, 
Subd.  2;  SJiindle  v.  Houston,  1  X.  Y.  261;  Kirhy  v.  Jonson, 
22  Mo.  354.) 

The  contract  which  plaintiff  attempted  to  prove  was  void — 
not  merely  voidable — under  our  statute.  (Civil  Code,  Sec. 
2340;  Teeney  v.  Howard,  79  Cal.  525,  21  Pac,  984.) 

The  defense  of  the  statute  of  frauds  is  available  under  a 
denial.     (Ryan  v.  Dimphy,  4  Mont  342,  116  U.  S.  49.) 

The  objection  that  the  contract  was  void  under  the  statute 
can  be  raised  on  this  appeal.  {Brandeis  v.  Muslandel,  13  Wis. 
142.) 

If  the  sample  is  a  mere  specimen,  its  receipt  and  acceptance 
mil  not  take  the  case  out  of  the  statute  of  frauds.  (1  Benjamin 
on  Sales,  Sec.  141,  etc.,  see  note  3  to  said  section.) 

Mr.  0.  F.  Godda/rd,  for  Respondent. 

ME.  COMMISSIONER  CLAYBERG  prepared  the  fol- 
lowing opinion  for  the  court: 

Appeal  by  defendants  from  a  judgment  and  order  denying 
their  motion  for  a  new  trial. 

The  action  was  brought  to  recover  a  balance  claimed  to  be 
due  for  198,500  brick  delivered  by  plaintiff  to  defendants. 
The  only  question  in  controversy  between  the  parties  is  as  to 
the  price.  Plaintiff  claims  that  it  contracted  for  the  sale  of 
the  brick  to  William  White  &  Co.  at  the  price  of  $8.50  per 
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thousand,  f.  o.  b.  cars  at  Billings,  and  that  defendants  assumed 
tliis  contract;  that  in  pursuance  of  this  contract  all  the  brick 
were  delivered,  and  defendants  paid  on  the  purchase  price 
thereof  the  sum  of  $1,100.  Defendants  deny  that  they  assumed 
the  contract,  and  claim  that  they  purchased  the  brick  directly 
from  plaintiff  at  the  agreed  price  of  $10.50  per  thousand,  f.  o.  b. 
cars  Ft.  Keogh.    The  case  was  tried  by  the  court  without  a  jury. 

The  record  does  not  disclose  that  any  findings  were  requested 
by  either  party,  or  that  any  were  made.  Therefore  all  findings 
necessary  to  support  the  judgment  are  implied.  {Yellowstone 
Naiioiial  Bank  v.  Gagnon,  25  Mont.  268,  64  Pac.  664;  Boe  v. 
Ilawes,  28  Mont  201,  72  Pac.  509.) 

One  of  the  errors  assigned  is  insufficiency  of  the  evidence. 
The  evidence  is  conflicting,  and  the  rule  is  that  this  court  will 
not  disturb  the  findings  or  conclusions  of  the  court  in  such 
event.  (Nelson  v.  Great  Nortliei-n  Ry.  Co,,  28  Mont.  297,  72 
Pac.  G42;  llefferlin  v.  Karlman,  29  Mont.  139,  74  Pac.  201; 
Butte  Minin{)  &  Milling  Co,  v.  Kenyon,  30  Mont.  314,  76  Pac. 
696.) 

Another  assignment  of  error  is  that  the  alleged  contract  be- 
tween plaintiff  and  White  &  Co.  is  void  imdor  Section  2340  of 
the  Civil  Code,  l)ecause  the  price  of  the  goods  was  over  $200, 
and  the  contract  was  not  in  writing ;  that  none  of  the  goods  were 
accepted  and  received  by  White  &  Co.,  and  no  part  of  the  pur- 
chase price  was  paid  by  them.  Thi^  defense  is  unavailing  to 
appellants,  as  they  are  estopped  from  insisting  that  the  contract 
Avas  void,  for  the  reason  that  the  evidence  conclusively  shows, 
and  the  court  must  have  found,  that  they  have  received  all  the 
brick  and  i)aid  $1,100  on  the  purchase  i)rice.  The  receipt  and 
acceptance  of  tlie  jiroperty  sold  need  not  be  concurrent  with  the 
time  of  sale,  but  may  occur  at  any  time  thereafter.  The  court 
must  have  found  that  they  assumed  the  contract  with  White 
&  Co.,  and,  if  that  is  true,  they  were  simply  placed  in  White  & 
Co.'s  shoes  in  the  contract,  succeeded  to  all  the  rights  of  White 
&  (\).,  and  are  chargeable  with  all  the  liabilities  of  White  &  Co. 
towards  the  plaintiff     If  White  &  Co.  had  received  and  ac- 
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cepted  any  part  of  the  merchandise,  or  paid  any  part  of  the 
purchase  price  thereof,  the  entire  transaction  was  immediately 
placed  beyond  Section  2340,  supra.  If  defendants  took  the 
place  of  White  &  Co.,  and  received  and  accepted  a  portion  of 
the  goods,  paid  a  portion  of  the  price,  the  contract  was  equally 
placed  beyond  Section  2340,  supra. 

Other  errors  assigned  are  as  to  the  admission  of  evidence. 
We  have  carefully  examined  each  assignment,  and  are  satisfied 
that  all  the  evidence  which  was  introduced  under  objection 
tended  to  prove  the  truth  of  the  allegations  of  the  complaint, 
and  was  therefore  admissible. 

We  therefore  advise  that  the  judgment  and  order  appealed 
from  be  affirmed. 

Per  Curiam. — For  the  reasons  stated  in  the  foregoing  opin- 
ion, the  judgment  and  order  are  affirmed. 

Mr.  Chief  Justice  Brantly^  not  having  heard  the  argu- 
ment,  takes  no  part  in  this  decision. 


GEAHAM,     Appellant,     v.     GREAT     FALLS    WATER 

POWER  AXD  TOWNSITE  COMPAXY 

ET  AL.^  Respondents. 

(No.  1,861.) 
(Submitted  April  20,  1904.     Decided  May  16.  1904.) 

Pti  h  I  ic  Lands — Pre-e  m  p  t  ion — En  try — Co  ntest — Cancel  la  tie  n — 
Vested  Rights — Bona  Fide  Purchasers — Patents — Equity. 

1.  Held,  that  a  certain  pre-emption  entry  was  never  canceled,  so  as  to  entitle 
the  contestant  to  the  preferential  right  to  enter  the  land  given  to  a  success- 
ful contestant  by  Act  of  Congress,  May  14,  1880,  c.  89,  Section  2. 

2.  The  preferential  right  given  to  a  successful  contestant  by  Act  of  Congress, 
May  14,  1880,  c.  89,  Section  2,  was  not  a  property  or  vested  right,  nor  a 
right  which  could  be  enforced  against  the  government,  but  a  mere  privilege 
of  becoming  the  first  entryman. 
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« 

8.  Confess,  by  the  passage  of  Act  March  8,  1891  (26  Stat.  1008),  proYlding 
for  the  confirmation  of  contested  pre-emptions  In  the  hands  of  bona  fide 
purchasers,  cut  off  the  rights  of  successful  contestants  under  Act  of  Con- 
gress, May  14,  1880. 

4.  The  land  department's  finding  on  the  issue  as  to  whether  certain  persons 
are  bona  fide  purchasers  of  contested  pre-emptions  is  concTusiye  on  the 
state  courts. 

5.  The  title  conveyed  by  a  patent  will  not  be  disturbed  where  the  proof  of  Its 
Invalidity  is  not  clear  and  convincing. 

6.  In  an  action  for  the  purpose  of  having  a  patentee  declared  plaintiff's  trustee 
for  the  land,  before  plaintiff  can  prevail,  he  must  not  only  show  that  the 
patentee  was  not  entitled  to  the  patent,  but  also  that  he  is. 

7.  Plaintiff  in  a  suit  in  equity  to  declare  .bona  fide  purchasers  of  a  pre-emption 
to  be  his  trustees,  praying  that  they  be  decreed  to  execute  and  deliver  to 
him  a  deed  therefor  free  from  all  incumbrances,  predicated  on  his  contest 
of  the  original  entry,  has  no  equity  which  will  prevail  over  the  title  of 
defendants,  where  he  never  made  a  declaration  of  homestead  as  to  the 
contested  pre-emption,  nor  paid  any  fees  for  the  land,  and  his  good  faith 
in  bringing  the  suit  is  questionable. 

Mr.  Justice  Milbdbn  dissenting  in  part. 

Appeal  from  District  Court,  Cascade  County;  J.  B.  Leslie, 
Judge. 

Suit  bv  James  Grraham  against  the  Great  Falls  Water  Power 
&  ToAVTisite  Company  and  others.  From  a  judgment  for  de- 
fendants, plaintiff  appeals.     Affirmed. 

Mr,  George  M.  Bourquin,  for  Appellant. 

Mr,  I,  Parker  Yeazey,  for  Respondents. 

MR.  COMMISSIONER  CALLAWAY  prepared  the  fol- 
lowing opinion  for  the  court: 

.  The  defendant  had  judgment  below  upon  the  pleadings,  and 
plaintiff  has  appealed.  From  the  complaint,  answer  and  reply 
it  api)ears  that  on  February  24,  1883,  one  Archibald  C.  Camp- 
bell filed  in  the  United  States  land  office  at  Helena,  Montana, 
a  pre-emption  declaratory  statement  upon  the  southeast  quarter 
of  section  10,  in  township  20  north,  of  range  3  east  of  the  Mon- 
tana principal  meridian,  alleging  his  settlement  thereon  as  of 
date  February  16,  1883.  In  the  following  October  he  sub- 
mitted final  proof  thereon,  upon  \rhich  cash  entry  Xo.  1,373, 
Helena,  Montana,  series,  was  made  for  the  land  in  the  local 
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land  office,  and  on  October  17,  1883,  he  obtained  the  usual 
receiver's  final  receipt  therefor.  Three  days  thereafter  Camp- 
bell sold  the  land  to  Timothy  E.  Collins  for  $1,000.  Thereafter 
Collins  sold  the  land  to  Paris  Gibson  and  Ex>bert  Vaughn. 
Thereafter,  and  on  October  25,  1886,  Vaughn  conveyed  an 
undivided  one-half  interest  therein  to  James  J.  Hill.  On  Feb- 
ruary 23,  1887,  Gibson  and  wife  conveyed  to  said  Hill  their 
undivided  half  interest  therein;  and  on  July  19,  1887,  Hill 
and  vdie  conveyed  the  land  to  the  defendant,  the  Great  Falls 
Water  Power  &  Townsite  Company,  hereafter  to  be  referred 
to  as  the  "Townsite  Company."  The  defendant  St.  Paul, 
Minneapolis  &  Manitoba  Railway  Company  is  a  grantee  of  the 
defendant  townsite  company.  On  May  28,  1887,  the  plaintiff 
filed  in  the  United  States  land  office  at  Helena  an  offer  to  con- 
test the  Campbell  entry,  alleging  that  it  was  fraudulent  and 
invalid.  Plaintiff's  offer  to  contest  was  allowed,  and  the  hear- 
ing thereupon  was  had,  commencing  in  December,  1887,  and 
extending  into  January,  1888.  PWor  to  the  hearing  Campbell 
died.  The  defendant  townsite  company  defended  the  contest 
proceedings. 

It  seems  that  the  local  land  officers  at  Helena,  Montana,  dis- 
missed the  contest,  and  plaintiff  appealed  to  the  commissioner 
of  the  general  land  office.  On  November  25,  1890,  the  commis- 
sioner rendered  a  decision  holding  the  Campbell  entry  intact, 
and  adjudged  that  the  contest  initiated  by  Graham  be  dis- 
missed. On  D"ecember  19,  1890,  plaintiff  prayed  for  a  review 
and  reconsideration  of  the  commissioner's  decision  rendered 
November  25th  preceding^  which  was  granted.  On  February 
25,  1891,  the  commissioner  rendered  a  decision  revoking  and 
setting  aside  his  decision  of  November  25,  1890,  and  holding 
Campbell's  cash  entry  for  cancellation.  On  March  26,  1891, 
the  townsite  company  applied  to  the  commissioner  of  the  gen- 
eral land  office  by  petition  to  have  the  Campbell  entry  declared 
confirmed  by  virtue  of  Section  7  of  the  Act  of  Congress  ap- 
proved March  3,  1891,  c.  561,  26  Stat.  1098,  upon  the  ground 
that  the  townsite  company  was  a  bona  fide  purchaser  of  the  land 


396         Gkaham  v.  Gbeat  Falls  W.  P.  &  T.  Co.   [Mar.  T.'04 

within  the  meaning  of  the  Act  Thereafter,  and  on  April  24, 
1891,  the  commissioner  made  and  filed  an  order  suspending 
his  previous  order  of  February  25,  1891,  staying  all  proceed- 
ings thereunder.  Thereafter  the  commissioner,  having  taken 
proof  upon  the  question  as  to  whether  the  townsite  company 
was  a  bona  fide  purchaser  within  the  meaning  of  the  Act  of 
March  3,  1891,  found  it  so  to  be,  and  declared  the  Campbell 
entry  confirmed  by  virtue  of  said  Act.  From  this  action  on 
the  part  of  the  commissioner  Graham  appealed  to  the  secretary 
of  the  interior,  who,  on  May  23,  1895,  dismissed  the  appeal, 
approved  the  order  of  the  commissioner,  and  confirmed  the 
Campbell  entry  to  the  townsite  company.  Patent  for  the  land 
was  issued  and  delivered  to  the  company  on  August  17,  1895. 
On  December  24,  1898,  the  plaintiff  commenced  this  action 
for  the  purpose  of  having  the  defendants  declared  his 
trustees  for  the  land  in  question,  praying  that  they  be  decreed 
to  execute  and  deliver  to  him  a  deed  therefor  free  from  all  in- 
cumbrances done  or  suffered  by  them. 

Plaintiff  contends:  (1)  That  he  had  the  first  legal  claim  to 
the  land  upon  the  cancellation  of  the  entry.  (2)  That  the 
Campbell  entry  was  canceled  when  the  Act  was  passed,  and  the 
commissioner's  judgment  holding  the  same  for  cancellation  has 
never  l)een  modified,  reversed  or  set  aside ;  that  it  was  errone- 
ously and  wrongly  suspended  because  of  the  misconstruction 
of  the  operation  of  the  Act  of  1891.  (3)  By  accepting  the  gov- 
ernment's offer  to, contest,  spending  his  money  thereon,  and  pro- 
curing the  cancellation  of  the  entry,  plaintiff  had  a  vested  riglit 
to  purchase  the  land,  which  right  was  properly  within  the 
meaning  of  the  law.  (4)  Contests  then  pending  were  not  iu- 
tended  to  be  included  within  the  operation  of  the  Act  of  1891. 

When  plaintiff  began  his  contest  he  relied  upon  Section  2  of 
the  Act  of  May  14,  1880,  c.  89,  Sec.  2,  in  which  it  is  provided 
that  "in  all  cases  where  any  person  has  contested,  paid  the  land 
office  fees,  and  procured  the  cancellation  of  any  pre-emption, 
homestead  or  timber  culture  entry,  he  shall  be  notified  by  the 
register  of  the  land  office  of  the  district  in  which  such  land  is 
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situated  of  such  cancellation,  and  shall  be  allowed  thirty  days 
from  date  of  such  notice  to  enter  said  lands."  21  Stat.  140 
(U.  S.  Comp.  St,  1901,  p.  1392.) 

As  we  have  seen,  on  February  25,  1891,  plaintiff's  contest 
was  sustained,  and  the  Campbell  entry  was  held  for  cancella- 
tion. On  March  3,  1891,  "An  Act  to  repeal  timber  culture 
laws,  and  for  other  pui'poses,"  became  a  law.  Section  7  of  this 
Act  provided  in  part:  "And  all  entries  made  under  the  pre- 
emption, homestead,  dosert  land  or  timber  culture  laws,  in 
w'hich  final  proof  and  payment  may  have  been  made  and  certi- 
ficates issued,  and  to  w^hich  there  are  no  adverse  claims  origi- 
nating prior  to  final  entry  and  which  have  been  sold  or  incum- 
bered prior  to  the  first  day  of  March,  eighteen  hundred  and 
eighty-eight,  and  after  final  entry,  to  bo7ia  fide  purchasers,  or 
incumbrancers,  for  a  valuable  consideration,  shall,  unless  upon 
an  investigation  by  a  government  agent,  fraud  on  the  part  of 
the  purchaser  has  been  found,  be  confirmed  and  patented  upon 
presentation  of  satisfactory  proof  to  the  land  department  of 
such  sale  or  incumbrance."     (26  Stat.  1098.) 

So  long  as  title  to  the  public  domain  remains  in  the  United 
States,  the  individual  citizen  has  no  privileges  therein  save 
such  as  are  granted  by  statute.  His  right  to  obtain  land  under 
the  federal  statutes  is  a  mere  bounty  extended  to  him  by  a 
generous  government.  Until  his  rights  become  vested  in  a 
specified  tract  of  land,  as  w^e  shall  see,  congress  may  take  from 
him  any  privileges  it  has  theretofore  extended  to  him. 

The  Act  of  1880,  supra,  was  passed  for  the  purpose  of  ex- 
posing and  preventing  fraud  in  the  acquisition  of  the  public 
lands,  as  well  as  to  restore  the  lands  to  the  public  domain.  As 
a  rew^ard  for  prosecuting  a  contest  to  a  successful  completion, 
congress  gave  to  the  contestant  a  preferential  right,  as  against 
other  entrvmen,  to  enter  the  land  which  had  been  restored  to 
the  public  domain  through  his  efforts.  While  the  fraudulent 
entry  was  pending,  the  land  was  temporarily  withdra^vn  out 
of  the  public  domain,  and  beyond  the  reach  of  other  entrymen. 
(Hodges  v.  Colcord,  193  U.  S.  192,  24  Sup.  Ct.  433,  48  L.  Ed.) 
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So  that,  unless  congress  otherwise  disposed  of  the  land  embraced 
in  the  Campbell  entry  upon  its  cancellation,  plaintiff  had  the 
the  right  to  purchase  it.  But  was  the  Campbell  entry  ever  can- 
celed? The  local  oflScers  recommended  that  plaintiff's  contest 
be  dismissed.  The  commissioner  of  the  general  land  office 
decided  against  plaintiff,  and  directed  such  dismissal.  Upon 
rehearing  the  commissioner  revoked  and  set  aside  his  first  de- 
cision, and  held  the  Campbell  entry  for  cancellation.  The 
townsite  company  had  sixty  days  in  which  to  appeal  from  this 
decision  to  the  secretary  of  the  interior.  (Rule  86,  4  Land  Dec. 
47.)  Failing  to  appeal,  the  commissioner's  decision  would  have 
become  final.  (Rule  112,  4  Land  Dec.  49 ;  Murray  v.  Polglase, 
17  Mont.  455,  43  Pac.  505.)  Within  the  time  limited  for  ap- 
peal the  townsite  company  applied  for  a  confirmation  of  its 
title  under  the  Act  of  March  3,  1891,  alleging  itself  to  be  a 
hoiui  fide  purchaser  thereof.  On  April  24,  1891,  also  within 
the  time  allowed  the  townsite  company  to  appeal,  the  commis- 
sioner suspended  his  judgment  of  February  25,  1891,  and 
stayed  all  proceedings  thereunder,  and,  upon  taking  proof, 
found  the  townsite  company  to  be  a  hona  fide  purchaser  of  the 
land,  confirmed  the  entry,  and  dismissed  plaintiff's  contest. 
It  is  apparent,  therefore,  that  plaintiff  never  procured  the  can- 
cellation of  the  Campbell  entry.    It  never  was  canceled. 

If  the  commissioner  had  the  right  to  revoke  and  set  aside  his 
judgment  of  Xovember  25,  1890,^  he  had  a  like  right 
to  suspend  that  of  February  25,  1891.  He  finally 
dismissed  plaintiff's  contest,  which  was  a  final  judg- 
ment in  favor  of  the  townsite  company.  Whether  he 
misconstrued  the  law  in  so  doing  we  shall  see  later 
on.  But  under  the  view  we  take  of  this  case  it  is  immaterial 
whether  plaintiff  procured  the  cancellation  of  the  Campbell 
entry  or  not.  Let  us  concede  that  he  did  procure  its  cancella- 
tion, and  therefore  had  the  first  right  to  enter  the  tract  of  land 
thus  restored  to  the  public  domain.  His  position  then  was  the 
same  as  if  he  had  been  a  pre-emptor  who  had  made  settlement 
of  and  improvement  upon  public  land,  but  had  not  yet  made 
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entry  thereof.  It  will  be  remembered  tbat  a  pre-emptor  was 
one  who,  by  settlement  upon  and  improvement  of  public  land, 
acquired  a  preferential  right  to  purchase  the  particular  tract 
in  his  occupancy,  if  it  did  not  exceed  160  acres  in  extent,  at 
the  minimum  price  thereof,  when  the  land  was  or  became  open 
to  sale.  Settlement  and  improvement  were  prerequisite  to  the 
entry ;  but,  having  made  such,  the  claimant's  right  to  enter  the 
land  within  the  time  limited  by  statute  was  paramount  over  all 
except  the  United  States.  So,  under  the  Act  of  May  14,  1880, 
a  contestant  who  procured  the  cancellation  of  a  pre-emption, 
homestead  or  timber  culture  entry  was  allowed  a  preferential 
right  to  enter  the  lands  involved.  This  preferential  right  began 
when  the  contestant  received  notice  of  the  cancellation  from  the 
register,  and  it  continued  for  thirty  days. 

It  is  evident  that  the  pre-emptor's  right  of  entrj'  is  the  same 
as  the  successful  contestant's;  they  are  of  like  degree.  The 
pre-emptor  was  a  settler  upon  the  public  land,  an.d  had  a  pre- 
ferential right  to  enter  it.  A  contest  having  been  sustained, 
the  land  was  restored  to  the  public  domain,  and  the  contestant 
had  a  preferential  right  to  enter  it  But  this  right  was  in 
either  case  only  a  right  to  be  preferred  over  any  other  claimant. 
It  was  the  privilege  of  becoming  the  first  entryman  or  purchaser 
of  the  land.  It  was  not  a  right  w^hich  could  be  enforced 
against  the  government.  It  was  not  a  right  which  could  be 
sold,  incumbered  or  inherited.  It  was  a  mere  personal  privi- 
lege. It  was  not  a  vested  right.  In  order  for  plaintiff  to  avoid 
the  foi:ce  of  the  Act  of  March  3,  1891,  he  must  show  that  he 
has  a  vested  right  against  the  United  States ;  otherwise  congress 
had  the  right  to  dispose  of  the  land  as  it  saw  fit  Our  view  of 
this  matter  is  amply  sustained  by  the  authorities. 

The  fifth  amendment  to  the  federal  constitution  declares 
that  no  person  shall  be  deprived  of  life,  liberty  or  property 
without  due  process  of  law.  This  is  the  section  under  which  it 
is  claimed  that  certain  rights  become  vested;  that  is,  they  be- 
come such  rights  as  are  generally  included  within  the  term 
"property." 
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In  the  case  of  Evans-Snidcr-Buel  Co,  v.  McFadden,  105  Fed. 
203,  44  C.  C.  A.  494,  58  K  R.  A.  900,  Thayer,  circuit  judge, 
speaking  for  the  court,  said :  ''The  phrase  *  a  vested  right'  has 
no  very  precise  signification.  It  is  an  expression  which  is  not 
used  in  the  federal  constitution,  nor  in  any  of  its  amendments ; 
the  language  of  the  fifth  amendment  being  that  'no  person  shall 
*  *  *  be  deprived  of  *  *  *  property  without  due  process 
of  law.'  In  the  law  of  real  property — ^where  it  is  most  fre- 
quently employed — the  word  'vested'  is  used  to  define  an  estate, 
either  present  or  future,  the  title  to  which  has  become  e>!tal>- 
lished  in  some  person  or  })ersons,  and  is  no  longer  subject  to  any 
contingency.  And  when  the  phrase  '  a  vested  right'  or  a  'vested 
interest'  is  used  in  other  relations  it  may  with  reasonable  pre- 
cision be  held  to  mean  some  right  or  interest  in  property  that 
has  become  fixed  or  established,  and  is  no  longer  open  to  doubt 
or  controversy."  This  case  was  appealed  to  the  Supreme  Court 
of  the  United  States,  which  approved  of  the  opinion  in  express 
terms.  (185  U.  S.  505,  22  Sup.  Ct.  758,  46  L.  Ed.  1012.  And 
see  Calder  v.  Bull  3  Dall.  386,  1  L  Ed.  648 ;  Black's  Consti- 
tutional Law,  Sec.  154.) 

The  two  leading  cases  on  this  subject  are  Frishie  v.  Whitney, 
9  Wall.  187,  19  L.  Ed.  668,  and  The  Yosemite  Valley  Case, 
15  Wall.  77,  21  L.  Ed.  82.  Mr.  eTustice  Field,  speaking  for 
the  court  in  The  Yosemite  Valley  Case,  said:  "The  question 
here  presented  was  before  this  court,  and  was  carefully  consid- 
ered, in  the  case  of  Frishie  v.  Whitney,  reported  in  the  9th 
Wallace  (19  L.  Ed.).  And  it  was  there  held  that  under  the 
pre-emption  laws  mere  occupation  and  improvement  of  any 
portion  of  the  public  lands  of  the  United  States  with  a  view  to 
pre-emption  do  not  confer  upon  the  settler  any  right  in  the  land 
occupied,  as  against  the  United  States,  or  impair  in  any  re- 
spect the  power  of  congress  to  dispose  of  the  land  in  any  way 
it  may  deem  proper ;  and  that  the  power  of  regulation  and  dis- 
position conferred  u]X)n  congress  by  the  constitution  only  ceases 
when  all  the  preliminary  acts  prescribed  by  those  laws  for  the 
acquisition  of  the  title,  including  the  payment  of  the  price  of 
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the  land,  have  been  j)erf  ormed  by  the  settler.  When  these  pre- 
requisites have  been  complied  with,  the  settler  for  the  first  time 
acquires  a  vested  interest  in  the  premises  occupied  by  him,  of 
which  he  cannot  be  subsequently  deprived."  And  see  Ccumpbell 
v.  Wade,  132  U.  S.  34,  10  Sup.  Ct.  9,  33  L.  Ed.  240;  Noiihem 
Pacific  Railroad  Co,  v.  Smitli,  171  U.  S.  260,  18  Sup.  Ct.  794, 
43  L.  Ed.  157;  Emblen  v.  Lincoln  Land  Co.  (C.  C),  94  Fed. 
710;  Id.,  102  Fed.  559,  42  C.  C.  A.  499;  M,  184  U.  S.  660, 
22  Sup.  Ct.  523,  46  L.  Ed.  736 ;  De  Land  v.  Day  &  Son,  45 
Iowa,  37 ;  Northern  Pacific  R.  R.  Co.  v.  Perento,  3  Dak.  217, 
14  X.  W.,103;  Pierce  v.  Sparhs,  4  Dak.  1,  22  N.  W.  491; 
Forbes  v.  Driscoll,  4  Dak.  336,  31  X.  W.  633 ;  Hutton  v.  Fris- 
bie,  37  Cal.  475 ;  Low  v.  llutcliinxjs,  41  Cal.  634 ;  Farley  v. 
Spring  Valley  M.  &  I.  Co.,  58  Cal.  142 ;  Buxton  v.  Traver, 
67  Cal.  171,  7  Pac.  450;  Busch  v.  Donohue,  31  Mich.  481; 
Manning  v.  San  Jacinto  Tin  Co.,  7  Sawy.  418,  9  Fed.  726; 
Allen  V.  Forrest,  8  Wash.  700,  36  Pac.  971,  24  Lu  E.  A.  606. 

In  the  case  of  Norton  v.  Evans,  82  Fed.  804,  27  C.  C.  A. 
168,  Brewer,  circuit  justice,  said:  *^IIis  contention  is,  however, 
that  he  had  tried  to  enter  the  land,  had  a  right  to  enter  it ;  that 
his  application  was  erroneously  refused  by  the  local  land  offi- 
cers ;  that  he  had  sought  to  settle  upon  the  land,  and  had  been 
prevented  therefrom  by  the  wrongful  acts  of  one  of  the  defend- 
ants ;  that  all  this  took  place  before  the  passage  of  the  Act  of 
1887 ;  and  that  thereby  he  had  acquired  a  vested  right  in  the 
land,  which  even  congress  could  not  take  away.  He  refers  to 
Ard  v.  Brandon.,  156  U.  S.  537,  15  Sup.  Ct.  406,  39  L.  Ed. 
524,  as  authority  for  the  proposition  that  he  could  not  be  de- 
prived of  any  rights  by  the  wrongful  acts  of  the  local  land  offi- 
cers, and  insists  that  therefore  the  case  must  be  treated  as  though 
he  had  actually  made  a  homestead  entry,  and  had  acquired  such 
a  right  in  the  land  as  was  beyond  the  reach  of  congress  to  dis- 
turb by  subsequent  legislation ;  and  concludes  therefrom  that 
the  Act  of  1887  (Act  March  3,  1887,  o.  376,  24  Stat.  556 ;  U.  S. 
Comp.  St.  1901,  p.  1595)  has  no  application  to  his  case.  Wo 
are  unable  to  agree  with  this  contention.     He  is  in  no  better 
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position  than  if  he  had  been  allowed  by  the  local  land  office  to 
make  the  entry.  Such  an  entry  creates  no  vested  rights  as 
against  the  United  States,  and  does  not  interfere  with  the  power 
of  congress  by  subsequent  legislation  to  dispose  of  the  land. 
Frishie  v.  WUtrvey,  9  Wall.  187,  19  L.  Ed.  668 ;  The  Yosernite 
Valley  Case,  15  Wall.  77,  21  L.  Ed.  82 ;  Buxton  v.  Traver, 
130  U.  S.  232,  9  Sup.  Ct  509,  32  L.  Ed.  920 ;  Campbell  v. 
Wade,  132  U.  S.  34,  10  Sup.  Ct.  9,  33  L.  Ed.  240."  Shiver  v. 
United  States,  159  TT.  S.  491,  16  Sup.  Ct.  54,  40  L.  Ed.  231; 
Emblen  v.  Lincoln  Land  Co.  (0.  C),  94  Fed.  710;  Id.,  102 
Fed.  559,  42  C.  C.  A.  499;  Id.,  184  TJ.  S.  660,  22  Sup.  Ct 
523,  46  L.  Ed.  736. 

The  Act  of  March  3,  1891,  was  a  remedial  statute — a  statute 
of  repose.  It  was  intended  to  protect  bona  fide  purchasers  only. 
It  extended  no  clemency  or  protection  to  the  fraudulent  entry- 
man.  At  the  time  it  was  passed  that  portion  of  the  Northwest 
with  which  we  are  dealing  was  in  the  midst  of  an  era  of  settle- 
ment and  development  Title  to  all  lands  was  secured  from  the 
United  States  through  its  general  land  laws  or  by  special  Acts 
of  congress.  It  often  occurred  that  an  entryman  settled  upon 
a  tract  of  land,  procured  his  final  receipt  therefor,  sold  to  a 
bona  fide  purchaser  and  moved  on.  Then  a  contest  was  initiated 
against  the  entry.  Xo  patent  had  as  yet  been  issued.  The  pur- 
chaser might  find  hiitlself  deprived  of  that  which  he  had  bought 
innocently,  in  good  faith,  and  for  a  valuable  consideration. 
Possibly  he  could  not  disprove  the  allegations  made  by  the  con- 
testant. His  grantor  was  gone,  or  perhaps  had  died,  as  had 
defendants'  predecessor,  Campbell.  Such  a  condition  of  affairs 
necessarily  retarded  the  growth  and  development  of  the  country, 
and  it  is  undoubted  that  congress  passed  the  Act  in  question 
with  a  view  to  remedy  such  evils.  The  very  terms  of  the  Act 
confirm  this.  There  can  be  no  doubt  that  congress  had  the  power 
to  pass  the  Act,  and  that  it  inured  to  the  benefit  of  the  defend- 
ants in  this  case.  It  operated  to  cut  off  plaintiff's  contest. 
Whether  congress  intended  that  the  Act  should  cut  off  pending 
contests  where  the  land  was  in  possession  of  bona  fide  purchasers 
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can  hardly  be  open  to  question  in  view  of  the  language, employed. 
The  commissioner  of  the  general  land  office  and  secretary  of  the 
interior  decided  that  it  did  so  operate,  and,  we  think,  correctly. 
As  we  have  seen,  the  plaintiff  had  acquired  no  vested  right  as 
against  the  United  States,  and  congress  could  cut  off  his  contest 
if  it  saw  fit  so  to  do.     (The  Emblen  Cases,  supra.) 

The  land  department  decided  that  the  defendant  townsite 
company  was  a  bona  fide  purchaser.  Plaintiff  does  not'  contend 
in  his  brief,  nor  did  he  in  argument,  that  defendants  are  not 
bona  fide  purchasers ;  but  whether  he  does  or  not  is  immaterial 
under  the  law.  The  land  department's  finding  upon  that  issue 
is  concusive  upon  us.  {Small  v.  Rakestraxc,  28  Mont.  413, 
72  Pac.  746,  and  cases  cited. ) 

Counsel  for  plaintiff  here  contends,  as  did  counsel  in  Frisbie 
V.  Whitney,  supra,  that  because  plaintiff  "did  all  that  was  in 
the  power  of  any  one  to  do  toward  perfecting  his  claim,  he 
should  not  be  held  responsible  for  what  could  not  be  done,"  and 
we  may  answer  his  argument  in  the  language  used  by  Mr.  Just^ 
ice  Miller  in  that  case :  "To  this  we  reply,  as  we  did  in  the  case 
of  Rector  v.  Ashley,  6  Wall.  142,  18  L.  Ed.  733,  that  the  rights 
of  a  claimant  are  to  be  measured  by  the  Acts  of  congress,  and 
not  by  what  he  may  or  may  not  be  able  to  do ;  and,  if  a  sound 
construction  of  these  Acts  shows  that  he  had  acquired  no  vested 
interest  in  the  land,  then,  as  his  rights  are  created  by  the  stat- 
utes, they  must  be  governed  by  their  provisions,  whether  they 
be  hard  or  lenient."  And  the  suggestion  of  Mr.  Justice  Field 
in  the  Yosemite  Valley  Case,  supra,  is  also  pertinent  here :  "The 
whole  difficulty  in  the  argument  of  the  defendant's  counsel 
arises  from  his  confounding  the  distinction  made  in  all  the 
cases^  whenever  necessary  for  their  decision,  between  the  acqui- 
sition by  the  settler  of  a  legal  right  to  the  land  occupied  by  him 
as  against  the  owner,  the  United  States ;  and  the  acquisition  by 
him  of  a  legal  right  as  against  other  parties  to  be  preferred  in 
its  purchase,  when  the  United  States  have  determined  to  sell. 
It  seems  to  us  little  less  than  absurd  to  say  that  a  settler  or  any 
other  person,  by  acquiring  a  right  to  be  preferred  in  the  pur- 
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chase  of  property,  provided  a  sale  is  made  by  the  owner,  thereby 
acquires  a  right  to  compel  the  owner  to  sell,  or  such  an  interest 
in  the  property  as  to  deprive  the  owner  of  the  power  to  control 
its  disposition.''  From  the  foregoing  it  is  apparent  that  plain- 
tiff's action  cannot  be  maintained. 

The  relief  dmanded  by  plaintiff  must  be  denied  him  for 
another  reason.  Under  the  well-known  rule,  before  he  may 
prevail,  he  must  not  only  show  that  the  townsite  company  was 
not  entitled  to  the  patent,  but  also  that  he  is.  (Power  v.  Sla, 
24  Mont.  243,  61  Pac.  468 ;  Small  v.  Rakestraw,  28  Mont  413, 
72  Pac.  746 ;  Gebo  v.  Clarke  Fork  Coal  Mining  Co.,  30  Mont, 
87,  75  Pac.  859.)  It  is  apparent  from  the  record  that  he  can- 
not do  this. 

Xo  declaration  of  homestead  has  ever  been  made  in  the  land 
oflSce,  or  fees  paid  for  the  land  by  plaintiff.  It  is  now  too  late 
to  do  so,  because  title  has  passed  from  the  United  States.  The 
time  for  these  acts  to  be  done,  if  there  ever  was  such  a  time,  is 
forever  gone.  Yet  the  plaintiff,  without  having  done  the  acts 
prescribed  by  the  government  with  respect  to  the  acquisition  of 
a  patent  under  the  homestead  laws,  asks  to  have  the  legal  title 
to  the  land  conveyed  to  him  free  from  all  charges  and  incum- 
brances. ^*The  true  doctrine  is  that,  until  the  complainant  had 
complied  with  all  the  statutory  requisitions — ^had  filed  his  decla- 
ration, and  paid  the  sum  of  money  required,  as  well  as  occupied, 
cultivated  and  improved  the  land,  as  provided  in  the  statute — 
he  had  no  vested  rights  in  the  premises,  no  rights  which  might 
not  be  cut  off  and  defeated  by  a  grant  by  the  United  States  to 
a  third  party,  and  hence  no  right  which,  at  least  in  the  absence 
of  fraud  or  gross  mistake,  he  could  assert  against  such  third 
party."  (Iliggins  v.  Board  of  Trustees,  94  Ala,  380,  10  South. 
312.)     Xo  such  fraud  or  gross  mistake  appears  in  this  case. 

A  patent  is  an  instrument  of  security  and  repose.  The  title 
it  conveys  should  not  be  disturbed  unless  the  proof  of  its  in- 
validity be  clear  and  convincing. 

Plaintiff  asks  a  court  of  equity  to  take  the  land  away  from 
defendants,  and  give  it  to  him.     He  says  it  was  inequitable  for 
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congress  U>  pass  an  Act  which  took  away  his  right  to  contest, 
after  he  had  spent  time  and  money  in  its  pursuit,  and  after  he 
had  obtained  a  favorable  decision  from  the  commissioner.  Con- 
ceding this  to  be  true,  is  it  equitable  to  take  liie  land  away  from 
the  defendants,  bona  fide  purchasers?  We  are  not  impressed 
with  plaintiff's  good  faith  in  this  case.  What  are  the  facts  as 
disclosed  by  the  record?  At  the  time  of  the  settlement  by 
.Campbell  upon  the  land  and  of  his  entry  thereof  it  was  remote 
from  ally  village  or  city,  and  was  of  no  apparent  value  for  any 
other  purposes  than  of  cultivation.  There  was  no  village  or 
settlement  on  the  present  site  of  the  city  of  Great  Falls.  The 
county  of  Cascade  had  not  been  organized.  The  land  lay  in  the 
county  of  Chouteau,  the  nearest  village  then  being  Fort  Benton, 
which  was  distant  about  forty-five  miles.  At  that  time  the  line 
of  the  defendant  railway  company  did  not  extend  into  the 
present  limits  of  the  state  of  Montana.  The  defendant  townsite 
company  was  incorporated  on  May  9,  1887.  During  that  year 
the  line  of  the  defendant  railway  company  was  extended  into 
the  then  territory  of  Montana,  and  through  the  now  existing 
counties  of  Valley,  Chouteau  and  Cascade,  and  over  and  across 
the  lands  described  in  the  complaint.  In  anticipation  of  and 
because  of  the  proposed  extension  of  liie  said  line  of  railway, 
there  had  grown  up  the  then  small  village  of  Great  Falls.  The 
Montana  Central  Eailway  Company  was  organized  in  the  year 
1886  for  the  purpose  of  constructing  a  railway  to  connect  with 
that  of  the  defendant  railway  company  from  a  point  on  Sun 
river,  less  than  a  mile  distant  from  the  land  described  in  the 
complaint,  to  the  city  of  Helena,  in  Lewis  and  Clarke  county, 
and  other  points ;  and  prior  to  the  initiation  of  the  contest  by 
plaintiff  was  engaged  in  the  construction  of  its  railway  line 
from  said  point  on  Sun  river  to  the  city  of  Butte.  Owing  to 
the  construction  of  these  railway  lines  and  the  growth  and  de- 
velopment of  the  village,  which  subsequently  became  the  city 
of  Great  Falls,  the  land  in  question,  in  the  month  of  May, 
1887,  when  plaintiff  initiated  his  contest,  had  greatly  increased 
in  value.    Looking  backward  a  moment,  we  see  that  in  October, 
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1883,  Campbell  obtained  his  final  receipt,  and  sold  the  land  to 
CJoUins.  Collins  sold  to  Gibson  and  Vaughn.  More  than  three 
years  elapsed.  Xothing  was  done  by  plaintiff;  nothing  until 
the  land  had  become  valuable  for  railway  and  townsite  puiv 
poses,  and  when  it  was  apparent  that  a  city  was  to  spring  up 
within  a  stone's  throw.  Then,  after  the  final  receipt  had  been 
treated  as  equivalent  to  a  patent  by  -the  world  for  over  three  and 
a  half  years,  and  after  Hill  had  sold  the  land  to  the  townsite 
company,  plaintiff  began  his  contest  Further  discussion  is 
unnecessary. 

We  are  of  opinion  that  the  judgment  should  be  affirmed. 

Per  Curiam. — ^For  the  reasons  given  in  the  foregoing  opin- 
ion, the  judgment  is  affirmed. 

Mr.  Justice  Milburn  :  I  concur  in  the  above  order  of  this 
court.  I  concur  in  the  opinion  in  so  far  as  it  holds  liiat  the 
entry  of  Campbell  was  never  canceled,  and  that  Graham  did 
not  succeed  in  his  contest.  The  rest  of  the  opinion  I  think  is 
unnecessary. 

Eehearing  denied  June  7,  1904. 


SHEOPSHIRE,  Respondent,  v.  SIDEBOTTOM, 

APPEI.LANT. 

(No.  1,880.) 

(Submitted  AprU  27,  1904.     Decided  May  23,  1904.) 

Bailment — Duty  of  Bailee  for  Hire — Burden  of  Proof — Ap- 
peal— Record — Instructions. 

1.      In  the  absence  of  a  special  contract  with  reference  to  the  bailment,  ordinary 
care  only  Is  required  of  a  bailee  for  hire. 
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2.  In  an  action  against  a  bailee  for  hire  for  failure  to  redeliver  the  article 
as  agreed,  it  haying  been  lost,  he  has  the  burden  of  showing  he  used  ordi- 
nary care. 

8.  Obiter:  Where  the  bailor  alleges  negligence  on  the  part  of  the  bailee  as 
the  basis  of  the  bailor's  right  to  recover,  the  burden  is  on  the  bailor  to 
prove  such  allegation. 

4.  A  pasture,  in  which  a  bailee  for  hire  of  horses  put  them,  and  from  which 
they  escaped,  is  in  law  not  inclosed  at  all,  it  not  being  wholly  inclosed  by 
a  good  and  sufDcient  fence. 

5.  Instructions  not  being  made  part  of  the  judgment  roll  Are  not  open  to 
review. 

Appeal  from  Distinct  Court,  Silver  Bow  County;  J,  B,  Mc- 
Clernan,  Judge, 

Action  by  J.  S.  Shropshire  against  K.  B.  Sidebottom. 
Judgment  for  plaintiff.  From  an  order  overruling  his  motion 
for  a  new  trial,  defendant  apjx^als.     Affirmed. 

Mr.  M.  E.  Le  Blaiic,  and  Mr.  J.  Bruce  Kremer,  for  Appel- 
lant. 

Mr.  Dan  Yancey,  for  Kespondent. 

MR.  COMMISSIONER  POORMA?^  prepared  the  follow- 
ing opinion  for  the  court : 

This  is  an  appeal  from  an  order  overruling  defendant's  mo- 
tion for  a  new  trial. 

The  plaintiff  left  with  the  defendant  t^vo  horses,  one  of  which 
the  defendant  agreed  for  a  consideration  to  break  to  drive.  The 
other  horse  was  simply  to  lie  kept  by  defendant  that  the  two 
might  be  driven  together.  The  defendant  at  that  time  was  en- 
gaged in  the  business  of  breaking  and  training  horses.  Under 
the  terms  of  their  agreement  the  horses  were  to  b©  redelivered 
to  the  plaintiff  on  a  certain  day  and  at  a  certain  place.  The 
defendant  did. not  make  delivery  of  the  horses,  and  some  time 
afterw^ards  the  plaintiff  brought  this  action  in  conversion  to 
to  recover  from  the  defendant  their  value  in  damages.  The 
defense  interposed  was  that  the  defendant  had  turned  the  horses 
into  a  pasture  with  other  stock,  and  that  they  had  by  some 
means  unknown  to  him  escaped  therefrom,  and,  though  he  had 
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made  diligent  search,  had  been  unable  to  find  them.  The  case 
was  tried  to  a  jury,  and  a  verdict  rendered  in  favor  of  plaintiff. 

It  is  claimed  by  defendant  that  the  evidence  is  insufficient 
to  support  the  verdict^  for  the  reason  that  it  appears  from  the 
evidence  that  the  defendant  was  not  guilty  of  any  negligence 
in  the  care  of  the  horses,  and  that  the  value  of  the  horses  as 
found  by  the  jury  is  not  sufficiently  established;  that  the  wit- 
nesses who  testified  relative  to  the  value  were  not  properly 
qualified.  The  evidence  respecting  the  vmlue  is  in  conflict,  and 
the  witnesses  had  been,  we  think,  sufficiently  qualified  to  testify 
as  to  value. 

Counsel  for  defendant  is  correct  in  his  assumption  that  the 
defendant  in  this  case  was  not  an  insurer.  He  was  a  bailee  for 
hira  Section  2491  of  the  Civil  Code  reads:  "A  depositary  for 
hire  must  use  at  least  ordinary  care  for  the  preservation  of  the 
thing  deposited."  There  is  not  necessarily  any  conflict  between 
this  section  and  Section  2450  of  the  same  Code.  The  well- 
known  rule  that  a  bailee  for  hire  is  charged  only  with  ordinary 
care  has  not  been  changed. 

The  general  rule  relative  to  bailments  for  hire  is  thus  stated 
in  Cumins  v.  Wood,  44  111.  416,  92  Am.  Dec.  189 :  "Where 
goods  are  placed  in  the  hands  of  a  bailed  in  good  condition,  and 
are  returned  in  a  damaged  state,  or  not  at  all,  in  an  action  by 
the  bailor  against  the  bailee  the  law  will  presume  negligence 
on  the  part  of  the  latter,  and  impose  on  him  the  burden  of  show- 
ing  that  he  exercised  such  care  as  was  required  by  the  nature 
of  the  bailment"  (Funkhouser  v.  Wagner,  62  111.  59  ;  Beards- 
lee  V.  Richardson,  11  Wend.  25,  25  Am,  Dec*  596;  Mills  v. 
Oilbreth,  47  Me.  320,  74  Am.  Dea  487 ;  Safe  Deposit  Co.  v. 
Pollock,  85  Pa.  St.  391,  27  Am.  Eep.  660 ;  Morris  v.  Third 
Avenue  R.  R.  Co.,  1  Daly  (K  Y.),  202;  5  Cyc.  Law,  p.  217; 
Arent  v.  Squire,  1  Daly,  347.) 

In  the  absence  of  a  special  contract  witli  reference  to  the 
bailment,  a  bailee  for  hire  is  nbt  liable  so  long  as  he  uses  ordi- 
nary care;  but  the  burden  is  on  him  to  show  to  the  satisfaction 
of  the  court  or  jury  that  he  has  done  this.     The  decisions  in 
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Wood  V.  Remick,  143  Mass.  453,  9  IST.  R  831,  Callcmd  v.  Nick- 
oU,  30  JSTeb.  632,  46  K  W.  631,  and  McCaHhy  v.  Wolfe,  40 
Mo.  520,  axe  not  in  conflict  with  this  rule.  In  those  cases  the 
bailor  alleged  negligence  on  the  part  of  the  bailee  as  the  basis 
of  the  bailor's  right  to  recover,  and  the  decisions  are  to  the 
effect  that  the  party  must  prove  the  allegations  of  his  com- 
plaint on  which  he  relies  for  recovery. 

There  is  nothing  in  this  pleading  nar  in  the  evidence  by 
which  the  defendant  attempts  to  excuse  himself  from  making 
delivery  by  reason  of  the  "act  of  God"  or  of  "the  public  enemy." 
The  question  of  negligence  is  a  question  of  fact  to  be  passed 
upon  by  the  jury.  The  evidence  in  this  case  relative  to  the 
character  of  the  defendant's  fence  is  sufficient  to  sustain  a  find- 
ing by  the  jury  that  the  pasture  of  the  defendant  in  which  these 
horses  were  turned  was  not  wholly  inclosed  by  "a  good  and  suffi- 
cient fence ;"  and  a  pasture  which  is  not  wholly  inclosed  is  not 
inclosed  at  all  within  the  meaning  of  the  law.  (Smith  v.  Will- 
iams, 2  Mont  195,  approved  in  Monroe  v.  Camion,  24  Mont 
316,  61  Pac.  863,  81  Am.  St  Rep.  439.) 

The  instructions  are  not  made  a  part  of  the  judgment  roll, 
and  are  not  before  us  for  consideration.  (Featherman  v.  Oran- 
He  County,  28  Mont  462,  72  Pac.  972 ;  Butte  Min.  &  Mill.  Co, 
v.  Kenyon,  30  Mont  314,  76  Pac.  696;  Olamn  v.  Lam,  29 
Mont  228,  74  Pac.  406.) 

We  therefore  recommend  that  the  order  appealed  from  be 
affirmed. 

Pek  Curiam. — For  the  reasons  stated  in  the  foregoing  opin- 
ion, the  order  is  affirmed. 

.    Mr.  Chief  Justice  Brantly,  not  having  heard  the  argu- 
ment, takes  no  part  in  this  decision. 
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WAY,   Eespoxdext,    v.   SHERMAN   et  al..   Appellants. 

(No.  1,868.) 
(Submitted  April  21, 1904.    Decided  May  23, 1904.) 

Trial  by  Referee — Erroneous  Admission  of  Evidence — Appeal 
— Conflicting  Evidence. 

1.  Admission  of  Immaterial  evidence  in  an  action  tried  by  a  referee  is  not 
ground  for  reversal,  there  being  sufficient  competent  evidence  to  sustain  tbe 
Judgment. 

2.  The  Judgment,  so  far  as  it  depends  on  findings  of  fact,  will  not  be  dis- 
turbed on  conflicting  evidence. 

• 

Appeal  from  District  Court,  Silver  Bow  Cowniy;  William, 
Clancy,  Judge, 

Action  by  Charles  M.  Way,  doing  business  as  the  Minne- 
apolis Bedding  Company,  against  E,  H.  Sherman  and  another, 
doing  business  as  the  Sherman  Mattress  Company,  and  an- 
other. Judgment  for  plaintiif.  From  the  judgment,  and  an 
order  denying  their  motion  for  a  new  trial,  defendants  appeal. 
Affirmed. 

Mr.  J.  K.  Macdonald,  Mr.  T.  Bailey  Lee,  and  Mr.  T.  J. 
Walsh,  for  Appellants. 

There  cannot  be  a  delivery  of  goods  to  a  carrier  without  rea- 
sonable notice,  and,  "if  goods  are  placed  on  his  cart,  boat  or 
car  without  his  knowledge  or  acceptance,  or  that  of  his  agent, 
he  is  not  liable."  {Illinois  Central  By.  Co.  v.  Smyzer,  38  111. 
354,  87  Am.  Dec.  303,  citing  Angell  on  Carriers,  Sec  140; 
Packard  v.  Getman,  6  Cow.  757,  16  Am.  Dec,  475 ;  Lawson's* 
Rights,  Remedies  and  Practice,  Vol.  4,  Sec.  1805,  p.  3099 ; 
Hutchinson  on  Carriers,  82,  96;  Grosvenor  v.  N.  Y.  C,  36  X. 
Y.  34;  Robertson  v.  Walter,  51  Ala.  484.) 

The  evidence  showed  that  the  shoddy,  if  delivered  at  all,  was 
shipped  as  rags,  and  the  referee  so  found ;  also  that  the  defend- 
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ants  were  ignorant  of  the  manner  in  which  it  was  shipped. 
The  evidence  also  showed  that  shoddy  took  a  different  classi- 
fication from  rags  and  a  higher  freight  rate.  Also,  that  shoddy 
was  more  combustible  than  when  in  the  rag  form.  The  rule 
is>  "If  any  fraud  or  unfair  concealment  is  used,  the  carrier  will 
not  be  responsible  for  any  loss  and  it  will  make  the  contract 
between  them  null  and  void."  (Hayes  v.  Wells,  Fargo  &  Co,, 
23  Cal.  185 ;  Relf  v.  Rap'p,  3  Watts  &  Ser.  21,  37  Am.  Dec. 
528;  Coxe  v.  Heiseley,  79  Pa.  St.  243;  Savannah,  Florida 
Western  Railway  Co.  v.  Collins,  71  G-a.  376,  4  Am.  St  Kep. 
87 ;  Hutchinson  on  Carriers,  211 ;  Pac,  Ex.  Co.  v.  Pitman,  71 
S.  W.  312 ;  Chicago  v.  Shea,  66  111.  471 ;  Slmchl  v.  S.  C.  Co., 
28  Lu  B.  A.  176;  Charleston  v.  Moore,  5  S.  E.  769.) 

It  is  a  rule  governing  the  delivery  of  goods  to  a  common 
carrier  so  that  it  shall  be  considered  a  deliver}^  to  the  consignee, 
that  the  shipper  shall  exercise  such  care  in  shipping  that,  in 
case  of  loss,  the  consignee  shall  have  recourse  against  the  comr 
mon  carrier.  (Parsons  on  Contracts,  8th  Ed.,  Vol.  1,  bot.  p. 
556,  and  note;  Benj.  Sales,  6th  Ed.,  p.  669;  Clarke  v.  Hutch- 
ins,  14  East.  475;  Buckman  v.  Levi,  3  Camp.  414;-  Cothay  v. 
Tute,  3  Camp.  129;  Kent's  Com.,  12th  Ed.,  Vol.  2,  bot  p. 
693.) 

The  referee  apparently  recognized  the  correctness  of  the  con- 
tention that,  if  a  fraud  were  practiced  upon  the  common  car- 
rier by  the  shipper,  it  would  not  constitute  a  delivery  to  the 
buyer ;  but  he  held  that  it  was  "necessary  for  the  defendants  to 
show  that  the  railroad  company,  as  such  common  carrier,  was 
ignorant  of  the  fact  that  the  shoddy  described  in  the  complaint 
was  shipped  as  rags,"  citing  Jones  on  Evidence,  Sees.  178  to 
180.  The  referee  might  as  well  have  said  that,  as  the  common 
carrier  could  not  have  been  held  if  there  was  n^ligence  in  the 
loading  of  the  shoddy  in  the  ear,  it  devolved  upon  the  plaintiff 
to  prove,  before  he  oould  recover,  that  there  was  no  such  negli- 
gence. It  was  no  more  necessary  to  prove  one  of  these  nega- 
tives than  the  other.  It  was  proven  that  rags  took  one  classifi- 
cation (D,  75c.),  shoddy  another  (3d  class,  $1.75).     The  law 
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presumes  that  things  are  done  regularly,  and  it  is  he  who  seeks 
to  establish  the  contrary  who  has  the  burden  of  proof.  It  was 
shown  by  the  plaintiff's  testimony  that  the  shoddy  was  shipped 
as  rags,  and  the  referee  so  found.  This,  upon  its  face,  shows 
a  deception,  provided  the  ordinary  course  of  business  was  fol- 
lowed. That  there  is  always  a  presumption  "that  the  ordinary 
course  of  business  has  been  followed,"  see  the  following :  Rice 
on  Evidence,  Vol.  1,  p.  57;  Enoy.  of  Law,  1st  Ed.,  Vol.  19, 
p.  52. 

If  the  plaintiff's  transaction  with  the  railroad,  though  un- 
usual and  irregular,  was  an  honest  one,  it  was  easy  for  him  to 
explain  it,  but  that  he  failed  to  do.  He  was  asserting  a  delivery 
to  a  common  carrier.  The  defendant  denied  that  assertion* 
The  plaintiff's  proof,  therefore,  without  some  explanation  of 
his  irregular  shipment,  utterly  failed  to  prove  his  allegation 
of  delivery  to  the  carrier.  Whether  plaintiff  notified  the  rail- 
road company  that  it  was  shoddy  he  was  shipping  as  "rags," 
was  something  peculiarly  within  his  knowledge,  and  he  should 
have  shown  that  affirmatively,  rather  than  that  the  defendant 
should  be  required  to  take  up  and  prove  the  negative.  (Gr. 
Ev.,  15th  Ed.,  Sec.  79;  Jones,  EV.,  Sec.  179.) 

Mr.  J,  M.  Hinkle,  for  Respondent 

MR.  COMMISSIONER  CALLAWAY  prepared  the  fol- 
lowing opinion  for  the  court: 

This  action  was  brought  to  recover  the  sum  of  $218.86  for 
one  carload  of  shoddy  alleged  to  have  been  sold  and  delivered 
by  plaintiff  to  defendants.  It  was  alleged  that  the  shoddy  was 
delivered  to  the  defendants  on  board  the  cars  of  the  Great 
Northern  Railway  Company  at  Minneapolis.  Befendants  de- 
nied the  sale  and  delivery.  The  defendants  did  not  receive  the 
shoddy  from  the  railway  company.  It  seems  that  it  was  de- 
stroyed while  in  the  company's  charge.  By  agreement  of  coun- 
sel the  lower  court  referred  the  cause  to  J.  L  Wines,  Esq.,  to 
take  testimony,  with  directions  to  report  the  same  with  his  con- 
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elusions  of  fact  and  law.  The  referee  did  as  directed,  and  re- 
ported, as  his  findings  and  conclusion,  that  the  plaintiff  should 
have  judgment  as  prayed  for.  Thereupon  the  court  adopted 
the  referee's  report  and  entered  judgment  in  accordance  there- 
with.' The  defendants  moved  for  a  new  trial,  which  was  denied. 
From  the  judgment,  and  order  denying  their  motion  for  a  new 
trial,  they  have  appealed. 

The  only  question  raised  by  defendants  is  that  of  delivery. 
The  case  was  tried  upon  the  theory  tliat,  if  the  shoddy  was  de- 
livered to  the  Great  Xorthem  Railway  Company  at  Minne- 
apolis, the  defendants  are  liable;  otherwise  not.  It  appears 
that  at  the  time  of  the  alleged  delivery  the  tariff  on  shoddy  was 
$1.75  a  hundred  in  carload  lots,  while  that  on  rags  was  but 
$.75  a  hundred.  Plaintiff  shipped  the  shoddy  as  rags,  at  de- 
fendants' instance,  as  he  claimed.  The  shoddy  was  encased  in 
burlap,  and  was  thus  concealed,  so  that  one  could  not  tell  from 
the  appearance  of  the  packages  whether  tliey  contained  shoddy 
or  rags. 

It  is  contended  by  defendants  that  there  never  was  a  de- 
livery to  the  railway  company,  because  it  is  not  shown  that  any 
axithorized  agent  of  the  company  received  the  shoddy,  and  be- 
cause the  plaintiff  worked  a  fraud  on  the  railway  company 
when  he  shipped  shoddy  as  rags.  Much  interesting  discussion 
has  been  indulged  in  by  counsel,  but  under  the  view  we  take  of 
this  case  its  consideration  is  unnecessary. 

Granting  that  some  immaterial  evidence  was  admitted,  there 
is  sufficient  competent  evidence  in  the  record  to  sustain  the 
judgment  {Lane  v.  Bailey,  29  Mont.  548,  75  Pac.  191.) 
There  was  evidence  strongly  tending  to  show  that  the  shoddy 
w^as  delivered  to  the  railway  company,  and  that  it  knew  plain- 
tiff was  shipping  shoddy  as  rags.  The  evidence  was  conflicting, 
and  upon  it  both  the  referee  and  court  found  for  the  plaintiff. 
Under  such  circumstances  the  judgment  will  not  be  disturbed. 
(Nelson  v.  Oreat  Northern  Ry.  Co.,  28  Mont.  297,  72  Pac. 
642;  Hefferlin  v.  Karlman,  29  Mont.  139,  74  Pac.  201.) 
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We  are  therefore  of  the  opinion  that  the  judgment  must  be 
affirmed. 

Per  Curiam. — For  the  reasons  given  in  the  foregoing  opin- 
ion, the  judgment  is  affirmed. 

Mr.  Chief  Justice  Brantly^  deeming  himself  disqualified, 
takes  no  part  in  this  decision. 


MALOXEY  ET  AL.^  Respondents,  v.  KING  et  al.. 

Appellants. 

(No.  1,818.) 
(Submitted  April  22,  1904.     Decided  May  23,  1904.) 

Injunction  —  Oj^eration  of  Ore  Vein — Counter  Injunction — 
MuUipUcity  of  j\ctioiis — Equity — Jurisdiction^ 

1.  Where,  In  a  suit  to  quiet  title  to  a  vein  of  ore  and  for  damages  for  a  tres- 
pass on  the  vein,  defendants  did  not  seek  an  injunction  restraining  plain- 
tiffs from  operating  the  vein,  they  were  not  entitled  to  such  an  injunction 
in  a  subsequent  suit  by  them,  proceeding  for  such  reUef  haying  been  open 
to  them  in  the  former  suit. 

2.  Where,  in  a  suit  for  an  injunction  restraining  the  operation  of  an  ore  Tels, 
the  injunction  was  denied,  complainants  might  not,  after  dismissing  the 
suit,  institute  another  on  the  same  ground,  and  again  apply  for  an  Injunc- 
tion for  the  same  purpose. 

3.  Plaintiffs  suM  for  damages  because  of  the  trespass  on  an  ore  vein,  for  an 
injunction  restraining  defendants  from  operating  the  vein,  and  for  the 
quieting  of  plaintiffs'  title  to  the  vein,  the  issue  being  whether  the  apex 
of  the  vein  was  within  the  boundaries  of  plaintiffs'  or  within  the  boundaries 
of  defendants'  location.  An  injunction  was  granted,  and  subsequently  de- 
fendants commenced  various  suits  against  plaintiffs,  for  trespass,  etc.,  on 
the  vein,  the  question  in  all  the  actions  being  the  location  of  the  apex  of 
the  vein.  Held,  that  plaintiffs  were  properly  awarded  in  their  original 
suit  an  injunction  restraining  defendants  from  bringing  any  action  or 
interfering  with  the  removal  of  ores  from  the  vein  until  the  final  deter- 
mination of  plaintiffs'  suit. 

4.  When  a  court  of  equity  takes  Jurisdiction  of  a  controversy  between  parties, 
its  Jurisdiction  is  'full  and  complete,  and  it  may  render  a  final  Judgment 
in  relation  to  all  matters  Involved  In  and  growing  out  of  that  controversy. 

Appeal  from  District  Court,  Silver  Bow  County;  William 
Clancy,  Judge, 
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Suit  by  J.  H.  Maloney  and  others  against  Silas  F.  King 
and  others.  From  an  order  extending  an  injunction  pendente 
lite,  defendants  appeal.    Affirmed. 

Mr.  Janies  E,  Mur7'ay,  and  Messrs.  McBride  &  McBride, 
for  Appellants. 

Mr.  John  J.  McHatton,  and  Mr.  C.  P.  Drennen,  for  Re- 
spondents. 

MR  COMMISSIONER  CIAYBERG  prepared  the  follow- 
ing opinion  for  the  court : 

Appeal  by  defendants  from  an  order  extending  the  terms  of 
an  injunction  pendente  lite.  The  circumstances  out  of  which 
the  order  complained  of  arose  axe,  briefly,  as  follows:  Plain- 
tiffs were  the  owners  of  a  certain  portion  of  the  Plymouth  quartz 
lode  mining  claim.  Defendants  were  the  owners  of  the  Silver 
£4ng  quartz  lode  mining  claim,  which  adjoins  the  Plymouth 
claim  on  the  north.  Both  are  patented  properties.  The  veins 
having  their  apices  within  the  boundaries  of  the  Silver  King 
apparently  dip  to  the  south,  and  under,  the  surface  boundaries 
of  the  Plymouth.  In  the  year  1899  plaintiffs  began  this  suit 
against  defendants  to  recover  damages  for  an  alleged  trespass 
upon  the  Plymouth  by  means  of  underground  workings  con- 
ducted through  a  shaft  upon  the  Silver  King,  and  the  .extraction 
of  ores  from  a  vein  whose  apex  is  alleged  to  be  within  the  Ply- 
mouth surface  boundaries,  and  for  an  injunction  against  fur- 
ther trespasses.  Plaintiffs  also  sought  to  have  their  title  to  the 
vein  in  question  determined  and  quieted.  The  defendants  in 
their  answer  denied  the  alleged  trespass,  and  set  up  that  this 
vein  had  its  apex  within  the  surface  boundaries  of  the  Silver 
King,  owned  by  them,  and  dipped  under  the  surface  boundaries 
of  the  Plymouth.  They  also  asked  the  court  that  their  title  to 
the  vein  in  question  be  determined  and  quieted.  An  injunction 
pendente  lite  was  issued  against  defendants  soon  after  filing  the 
bill  of  complaint,  which  restrained  defendants  "from  entering 
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and  trespassing  upon,  or  working,  or  mining,  or  excavating,  or 
digging  within  or  underneath  the  surface  of  that  portion  of  the 
Plymouth  mining  claim  hereinafter  described,  and  from  ex- 
tracting, taking  away,  or  converting  to  their  own  use  any  of  the 
ores,  rocks  or  minerals  therein,  and  from  in  any  way  interfer- 
ing with  any  portion  of  the  said  premises,  or  any  part  thereof, 
or  any  rock  or  ores  or  mineral  therein,  within  the  surface  lines 
of  said  portion  of  said  Plymouth  lode  claim,  hereinafter  de- 
scribed, extended  vertically  downward."  The  action  of  the  court 
below  in  granting  the  above  injunction  was  aflSrmed  by  this 
court  on  appeal.  The  defendants,  soon  after  the  granting  of 
this  injunction,  instituted  a  suit  against  plaintiffs  herein,  alleg- 
ing a  trespass  by  them  upon  the  same  vein,  claiming  that  the 
apex  thereof  was  within  the  surface  boundaries  of  the  Silver 
King,  and  not  within  the  surface  boundaries  of  the  Plymouth, 
and  asked  that  an  injunction  issue  against  plaintiffs  herein  to 
restrain  them  from  further  trespass.  This  injunction  was  de- 
nied, and  the  plaintiffs  therein  (defendants  herein)  appealed 
to  this  court,  and  made  an  application  for  an  injunction  pend- 
ing the  appeal,  which  was  refused.  They  then  dismissed  the 
api)eal,  and  filed  a  praecipe  in  the  court  below  dismissing  the 
case.  On  the  same  day  they  instituted  a  new  suit,  setting  forth, 
in  substance,  all  the  matters  alleged  in  the  suit  last  mentioned, 
and  the  further  allegation  that  the  plaintiffs  herein  were  filling 
up  the  work  theretofore  done  by  the  plaintiffs  in  that  suit  and 
destroying  their  evidence.  Another  temporary  injunction  was 
applied  for.  The  defendants  in  that  suit  answered,  setting  up, 
among  other  things,  the  pendency  of  this  suit,  and  also  the  com- 
mencement and  dismissal  of  the  other  suit.  Plaintiffs  in  that 
suit  applied  for  a  temporary  injunction,  which  was  refused. 
This  action  was  dismissed  on  grounds  which  are  unimportant 
here. 

The  practice  pursued  by  defendants  in  this  regard  cannot  be 
countenanced  or  approved  of  by  this  court,  for  at  least  two 
reasons : 

1.     The  object  of  defendants  sought  to  be  accomplished  by 
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these  two  suits  was  undoubtedly  to  obtain  a  reciprocal  or  mutual 
injunction.  They,  being  enjoined  from  working  the  disputed 
ground,  desired  that  the  plaintiffs  should  also  be  enjoined,  so 
that  the  premises  should  remain  in  statu  quo  pending  the  liti- 
gation. However  desirable  such  result  would  seem  to  be,  it 
could  have  been  attained  in  the  original  suit  by  petition  on  part 
of  defendants  setting  forth  the  facta  and  the  reasons  for  such 
relief.  Upon  a  hearing,  if  the  court  concluded  that  a  proper 
showing  had  been  made,  it  would  undoubtedly  have  granted  the 
relief  sought.  The  policy  of  the  law  is  to  prevent  useless  liti- 
gation, and,  whenever  a  proceeding  is  instituted  broad  enough 
in  its  character  to  include  the  hearing  and  determination  of  all 
existing  issues  between  the  parties  touching  the  same  subject- 
matter,  such  issues  should  all  be  presented  for  determination  in 
that  suit,  and  neither  the  court  nor  the  parties  be  vexed  with 
separate  suits. 

2.  We  ciinnot  commend  the  practice  of  filing  a  complaint 
and  applying  to  a  court  for  an  injunction,  and,  if  denied,  dis- 
missing the  suit  and  instituting  another  of  the  same  character 
for  the  same  relief,  and  again  applying  to  the  same  judge,  or 
another  judge,  for  an  injunction.  The  writ  of  injunction  is 
one  of  the  extraordinary  processes  of  the  courts,  and  should  not 
be  trifled  with.  If  an  injunction  be  denied,  the  applicants  have 
a  remedy  l)y  appeal,  and  there  is  no  reason  why  the  decision  on 
appeal  should  not  be  conclusive  and  binding  upon  applicants, 
the  same  as  in  every  other  suit.  (Wetzstcin  v.  Boston  &  Mon~ 
tana  Consol.  C.  &  S.  Mining  Co,,  26  Mont.  193-208,  (SQ  Pac. 
943.)  These  j>oints  do  not  necessarily  arise  in  this  case,  but 
the  practice  pursued  herein  seems  to  be  more  or  less  general 
throughout  the  state,  and  this  court  deems  it  proper  to  announce 
what  it  considers  the  correct  practice. 

Subsequent  to  the  above  proceedings,  various  suits  were  com- 
menced by  defendants  herein  as  plaintiffs,  against  plaintiffs 
herein  as  defendants  (in  some  of  which  suits  third  persons  were 
joined  as  defendants),  some  of  which  were  for  the  recovery 
of  certain  ores  extracted  by  the  plaintiffs  herein,  and  others  for 
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the  value  of  certain  ores  as  upon  a  conversion,  all  taken  from 
the  same  vein  in  controversy.  Some  nine  of  these  suits  were 
pending  at  the  time  application  was  made  for  the  order  ap- 
pealed from.  The  affidavits  upon  which  this  order  was  granted 
stated  that  all  of  the  ores  involved  in  these  nine  suits  were  taken 
by  the  defendants  therein  (plaintiffs  herein)  from  a  vein  which 
had  its  apex  within  the  Plymouth  surface  boundaries.  The  de- 
fendants presented  affidavits  by  which  they  claimed  that,  while 
the  ore  was  taken  from  the  same  vein,  the  apex  thereof  was 
within  the  surface  boundaries  of  the  Silver  King.  Plaintiffs 
thereupon  asked  that  the  preliminary  injunction  against  de- 
fendants, above  mentioned,  be  amended,  enlarged  and  extended 
so  as  to  restrain  defendants  from  "bringing  any  action,  suits 
or  proceedings  against  the  plaintiffs  herein,  or  their  lessees 
or  any  person  acting  under  them,  and  from  interfering  with 
the  mining  or  the  removal  of  ores  from  the  Plymouth  lode 
claim  until  the  final  determination  of  this  action,  and  that  the 
temporary  injunction  order  heretofore  issued  be  amended,  ex- 
tended and  enlarged  so  as  to  specifically  enjoin  them  there- 
from." Upon  the  hearing  of  this  application  plaintiffs  intro- 
duced the  complaints  and  answers  in  the  suits  brought  by  the 
defendants  for  an  injunction,  and  the  complaints  and  summons 
in  each  of  the  nine  suits  above  mentioned  for  the  recovery  of 
ore  or  the  value  thereof.  At  the  conclusion  of  the  hearing  the 
court  extended  the  injunction  as  asked.  The  defendants  set- 
tled a  bill  of  exception  and  appeal  from  such  order. 

It  is  very  doubtful  whether  the  brief  presented  by  appellants 
complies  with  the  rules  of  this  court^  and  consideration  of  the 
appeal  is  objected  to  on  this  ground.  But  an  investigation  of 
the  briefs  and  record  has  disclosed  the  fact  that  one  prominent 
question  is  presented  to  the  court  for  consideration,  and,  it 
being  a  question  of  more  or  less  importance  to  litigants  in  gen- 
eral, we  have  concluded  to  give  such  question  consideration, 
imder  the  theory  annoimced  in  Alder  OuLch  Con.  Min.  Co.  v. 
Hayes,  6  Mont,  31,  9  Pac.  581,  and  Brownell  v.  McCormich, 
7  Mont  12,  14  Pac  651. 
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As  before  stated,  the  appeal  is  from  the  order  of  the  court 
extending  the  terms  of  the  preliminary  injunction  as  petitioned 
for.  No  question  is  raised  as  to  the  appealable  character  of  this 
order,  and  therefore  this  question  is  not  considered  or  decided. 
The  only  question  Avhich  can  be  considered  upon  the  brief  of 
appellants  is  whether  the  court  erred  in  making  the  order  ap- 
pealed from.  The  consideration  of  this  question  involves  only 
the  correctness  of  this  ruling  in  so  far  as  it  affects  the  plaintiffs 
herein.  The  effect  of  our  conclusions  upon  third  parties  to 
suits  whose  prosecution  has  been  restrained  is  not  considered 
or  decided.  Bearing  in  mind  that  the  question  as  to  whether 
the  apex  of  the  vein  was  within  the  surface  boundaries  of  one 
location  or  the  other,  and  that  tlie  ownership  and  title  thereto, 
and  consequently  the  primary  ownership  of  all  ore  in  such  vein, 
would  be  determined  in  this  suit,  it  follows  that  the  important 
question  of  such  o\vnership  of  the  ore  involved  in  each  of  the 
nine  suits  which  were  enjoined  could  have  been  heard  and  de- 
termined in  this  suit 

If  the  ores  in  question  in  these  suits  were  extracted  from  a 
vein  the  apex  of  which  was  within  the  surface  boimdaries  of 
the  Silver  King,  the  plaintiffs  in  such  suit  were  the  primary 
owners  thereof;  but  if,  on  the  other  hand,  the  ore  in  question 
had  been  extracted  from  a  vein  the  apex  of  which  was  within 
the  Plymouth  boundaries,  then  the  defendants  in  such  suits 
were  the  primary  owners  thereof.  So  we  perceive  that  the  ques- 
tion at  the  basis  of  each  of  these  suits  was,  within  the  surface 
boundaries  of  which  claim  was  the  apex  of  the  vein  from  which 
the  ore  was  extracted  to  be  found?  or,  in  other  words,  did  the 
vein  from  which  the  ore  was  taken  belong  to  the  one  party  or 
the  other  ?  The  decision  in  this  suit  would  have  settled  the  con- 
troversy as  to  the  primary  ownership  of  these  veins,  and  there- 
fore of  all  the  ore  contained  therein.  We  axe  therefore  of  the 
opinion  that  there  was  no  occasion  for  tlie  instituiton  of  these 
suits,  and  that  their  pendency  interfered  with  the  jurisdiction 
of  the  court  having  the  control  of  the  suit  in  which  the  order  ap- 
pealed from  was  entered. 
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It  is  a  well-established  principle  that,  when  a  court  of  equity 
tates  jurisdiction  of  a  controversy  between  parties,  its  jurist 
diction  is  full  and  complete,  and  it  may  render  a  final  judgment 
in  relation  to  all  matters  involved  in  and  growing  out  of  that 
controversy.  Here  a  suit  was  commenced  in  which  the  primary 
ownership  of  all  the  ores  in  each  vein  could  have  been  settled, 
and  it  was  not  only  the  right,  but  the  duty,  of  the  court  to  pre- 
vent a  multiplicity  of  suits,  with  the  attendant  annoyance  to 
plaintiffs  herein,  and  enjoin  the  defendants  herein  from  prose- 
cuting against  plaintiffs  herein  any  suits  of  the  character  of 
those  enjoined,  until  a  final  determination  of  this  action.  But 
the  original  injunction  was  sufficient  to  accomplish  this  pur- 
pose. The  defendants  might  have  been  punished  for  a  violation 
of  its  terms  because  of  th^  commencement  of  these  suits. 

The  following  statement  by  Beach^  in  his  Law  on  Injunc- 
tions, is  very  pertinent  and  correct:  "An  injunction  must  be 
obeyed  in  its  spirit  as  well  as  its  letter.  The  party  enjoined 
must  not  do  the  forbidden  thing,  nor  permit  it  to  be  done,  nor 
effect  it  by  trick  or  evasion.  In  deciding  whether  there  has  been 
a  breach  or  not,  the  objects  for  which  the  relief  w^as  granted 
must  be  considered."  (Beach  on  Injunctions,  par.  251 ;  Grand 
Junction  Canal  Co.  v.  Dimes,  17  Simons,  38,  42  Eng.  Chan. 
Kep.  38 ;  Smith  v.  New  York  Cons,  Stage  Co,,  28  How.  Prac. 
277;  Ex  parte  Vance,  88  Cal.  281,  26  Pac.  118.) 

To  hold  that  the  defendants  could  not  mine  any  ore  in  the 
disputed  territory,  could  not  take  away  or  convert  to  their  own 
use  any  of  the  ores,  rocks  or  minerals  therein,  could  not  inter- 
fere with  any  portion  of  the  premises,  or  any  part  thereof,  or 
any  of  the  rocks,  ores  or  minerals  therein,  but  that  they  might 
recover  the  same,  or  the  value  thereof,  after  plaintiffs  had  ex- 
tracted them,  while  a  suit  was  pending  the  purpose  of  which 
was  to  determine  the  rights  of  the  parties  to  the  veins  from 
which  the  ore  was  extracted,  would  be,  at  least,  anomalous.  The 
legal  effect  of  the  original  injunction  being  the  same  before  as 
after  amendment,  and  this  court  having  affirmed  the  granting 
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thereof,  no  error  could  be  predicated  upon  the  order  appealed 
from. 

We  therefore  advise  that  the  order  appealed  from  be  affirmed. 

Per  Curiam. — For  the  reasons  stated  in  the  foregoing  opin- 
ion, the  order  is  affirmed.     , 


FORDHAM,  AppkxLANT,  v.  NORTHERN  PACIFIC 

RAILWAY  CO.,  Respondent. 

(No.  1,883.) 
(Submitted  April  25,  1904.     Decided  May  23,  1904.) 

Appeal — Record  on  Appeal — Bills  of  Exceptions — Service — 
Waiver — Appeal  from  Judgment — Notice  of  Intention  to 
Move  for  a  New  Trial — Natural  Watercourse — Flood  Waters 
of  a  Biver — Surface  Water — Obstruction, 

« 

1.  Objection  that  the  bill  of  exceptions  was  not  serred  in  the  maiiner  pro- 
vided by  Code  of  Civil  Procedure,  Section  1831,  is  waived  by  the  presenting 
of  amendments  to  the  proposed  bill. 

2.  The  fact  that  the  notice  of  intention  to  move  for  a  new  trial  is  not  In  the 
record  is  no  ground  for  dismissal  of  the  appeal  from  the  Judgment. 

3.  Flood  waters  of  a  river,  which  become  severed  from  the  main  current,  or 
leave  it  never  to  return,  and  spread  out  over  lower  ground,  become  surface 
water ;  but  if  they  form  a  continuous  body  with  the  water  flowing  in  the 
ordinary  channel,  or  if  they  depart  therefrom  presently  to  return,  they  are 
to  be  regarded  as  still  a  part  of  the  stream,  subject  to  the  law  as  to  ob- 
struction thereof. 

4.  Under  the  common  law  overflow  waters  of  a  stream  which  still  form  part 
of  the  stream  may  not  be  obstructed  by  a  railroad  company  by  a  fill  along 
its  right  of  way  without  openings,  so  as  to  injure  the  property  of  another. 

r 

Appeal  from  District  Court,  Missoula  County;  Henry  C. 
Smith,  Judge. 

Action  by  Julia  Fordham  against  the  Northern  Pacific  Rail- 
way Company.  Judgment  for  defendant  Plaintiff  appeals. 
Reversed. 

Statement  of  tpie  Case. 

This  action  was  brought  by  the  plaintiff  (appellant  here)  to 
recover  damages  alleged  to  have  been  caused  by  the  wrongful 
act  of  the  defendant  railway  company.  The  plaintiff  owns  cer- 
tain lands  situated  along  the  south  bank  of  the  Bitter  Root 
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river.  A  portion  of  these  lands  are  lowlands,  and  comprise  the 
bottom  land  of  the  river  at  that  point  The  defendant  railway 
company  owns  a  right  of  way  across  Uie  low  or  bottom  land  of 
the  river  on  the  north  side  directly  opposite  plaintiff's  lands. 
Its  railroad  track  is  constructed  on  this  right  of  way,  and  sub- 
stantially parallel  with  tlie  river  for  some  distance.  Xear  the 
northernmost  lino  of  plaintiff's  land  the  river  turns  to  the  north, 
and  is  crossed  by  defendant's  railroad  by  means  of  a  bridge. 
Prior  to  1807  there  was  open  trestlework  supporting  the  track 
for  1,400  feet  west  from  the  west  pier  of  the  bridge.  From  the 
west  end  of  Ihis  trestle  was  a  solid  embankment  or  fill,  con- 
structed in  1887,  but  concerning  which  no  complaint  is  made. 

In  1897  the  railway  company  constructed  a  solid  embank- 
ment or  fill  from  the  east  end  of  the  old  fill  to  a  point  285  feet 
west  of  the  west  pier  of  the  bridge.  The  subjoined  diagram 
illustrates  the  relative  situations  of  these  objects. 
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During  every  spring  or  early  summer,  when  the  snow  iu  the 
mountains  at  the  headwaters  of  the  Bitter  Root  river  and  its 
tributaries  is  melting  rapidly,  the  Bitter  Root  overflows  its 
banks,  and  spreads  over  the  plaintiflF's  lands,  and  over  the  low- 
lands across  which  defendant's  right  of  way  extends.  The 
general  fall  of  the  country  is  towards  the  north,  so  that  prior 
to  1897  these  flood  or  overflow  waters  ran  off  through  defend- 
ant's trestlework  to  the  north,  and  some  distance  below  fell 
into  the  channel  of  the  river  again.  Plaintiff  contends  that  by 
reason  of  the  fill  or  embankment  made  in  1897  the  flood  waters 
of  the  river  were  held  back,  raised  and  caused  to  overflow  her 
land  on  the  opposite  side  of  the  river  during  the  annual  over- 
flows in  1898  and  1899  to  a  much  greater  extent  than  thereto- 
fore, and  when  the  waters  receded  during  these  years  a  new 
channel  of  the  river  was  cut  wholly  on  plaintiff's  land,  wasting 
and  destroying  from  ten  to  twenty  acres  of  valuable  agricul- 
tural laud,  and  causing  damage  to  her  in  the  amount  claimed  at 
least. 

Upon  the  conclusion  of  plaintiff's  testimony,  which  tended 
to  prove  the  facts  herein  set  forth,  the  trial  court  sustained  a 
motion  for  a  nonsuit,  and  entered  judgment  for  defendant  for 
costs,  from  which  judgment  plaintiff  ai)pealed. 

il/r.  .1.  L.  Duncan,  and  Messrs.  Nolan  cC  Loeb,  for  Appellant. 

Assuming  that  tlie  waters  in  question  are  flood  waters  and 
subject  to  the  law  governing  surface  waters,  we  respectfully 
submit  that  the  doctrine  announced  in  the  case  of  Fitzpatrick 
V.  Montgomery,  20  Mont.  181,  is  decisive  of  the  question  as 
to  the  rule  that  sliould  be  recognized  in  this  state. 

It  is  true  that  a  common-law  doctrine  prevailed  regarding 
surface  water  to  a  limited  extent,  but  there  was  no  authority 
under  this  conmion-law  rule  for  the  accumulation  of  surface 
w^aters  ujwn  one's  land  to  be  thrown  upon  another's  to  his  in- 
jury. An  inspection  of  the  authorities  discussing  this  particu- 
lar feature  clearly  shows  this.  {BarMey  v.  IVi/co.r,  80  X.  Y. 
140;  Gannon  v.  Ilargaden,  10  Allen,  109;  Bellows  v.  Sarl'eit, 
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15  Barb.  96;  McDaniels  v.  Cummitigs,  83  Cal.  515;  Bowlsoy 
V.  Speer,  31  X.  J.  Law,  351 ;  Boyd  v.  Conhliri,  54  Mich.  583 ; 
Sh<ine  V.  Kansas  City,  etc,  71  Mo.  245 ;  Kaufman  v.  Greis- 
mier,  26  Pa.  St.  415 ;  Morrisy  v.  C.  B.  &  Q.  Ry.  Co.,  56  X.  W. 
Rep.  953.) 

We  insist  that  tlie  waters  of  the  Bitter  Root  in  flowing  as 
they  do  over  the  lowland  back  into  the  river  again  and  back 
again  to  the  parent  stream  do  not  cease  to  be  the  waters  of  the 
river,  and  that  wdiatever  the  rule  may  be  respecting  surface 
waters,  in  this  case  the  doctrine  finds  application  that  interfer- 
ing with  the  waters  of  a  running  stream  to  the  injury  of  an- 
other, exposes  to  liability.  The  following  authorities  sustain 
the  position  here  contended  for:  0' Council  v.  East  Tenn,  Ry. 
Co,,  87  Ga.  246 ;  Curtis  v.  Eastern  R.  R.  Co.,  98  Mass.  428 ; 
Cramford  v.  Rarnbo,  44  Ohio  St,  282 ;  Bar  den  v.  City  of  Fori- 
age,  79  Wis.  133;  Speelmaii  v.  City  of  Portage,  41  Wis.  144; 
Byrne  v.  Minn,  &  St,  Louis  Ry,  Co,,  38  Minn.  233 ;  Cancer 
V.  R,  R,  Co,,  7  Lea,  389 ;  West  v.  Taylor,  16  Ore.  170 ;  MitcheU 
v.  Bain  et  al,,  14:2  Ind.  614;  Moore  v.  C.  B,y&  Q,  Ry,  Co,,  39 
X.  W.  Rep.  390;  Sullins  v.  Chicago,  etc,  R.  R,  Co,,  39  X.  W. 
Rep.  545 ;  Pahner  v.  Waddell,  22  Kan.  352. 

In  the  case  of  Carland  v.  Aurin,  53  S.  W.  Rep.  940,  there 
is  a  collection  of  the  authorities,  and  a  full  discussion  of  the 
two  rules,  giving  the  states  that  recognize  the  one  rule  as  contra- 
distinguished from  the  other.  (Gould  on  Waters,  Sec.  265 ; 
21  L.  R.  A.  593 ;  see,  likewise,  extended  note,  85  Am.  St.  Rep. 
716  et  seq,)  In  the  note  last  referred  to  there  is  a  grouping  of 
the  states  recognizing  the  two  rules,  as  well  as  citation  of  cases. 

If  the  flood  of  1899  was  unprecedented,  to  escape  liability, 
the  act  of  the  defendant  shoukl  in  no  manner  contribute  to  the 
injury  complained  of.  If  tlie  embankment  were  al)sent  the 
surplus  water  could  readily  liave  escaped  towards  the  north 
and  away  from  the  premises  of  ]>laintiff.  (I^wson's  Right*?, 
Remedies  and  Practice,  Sec.  1810;  Doster  v.  Brown,  71  Am. 
Dec.  153.)     We  also  refer  the  court  to  the  following  provisions 
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of  the  statutes  of  this  state:    Civil  Code,  Sees.  4600,  4605  and 
1250. 

Mr.  William  Wallace,  Jr.,  for  Respondent. 

The  common  and  not  the  civil  law  doctrine  prevails  in  Mon- 
tana. (Morriscy  v.  Ry.,  56  N.  W.  953 ;  Walker  v.  Ry.,  1(35 
U.  S.  593,  41  Co^op.  Ed.  837.)  In  four  states,  viz.,  Washing- 
ton, Missouri,  Kansas  and  South  Carolina,  having  statutes  iden- 
tical with  Section  5152,  the  statute  is  held  to  control  and  to 
demand  that  the  common-law  doctrine  be  observed.  (Cass  v. 
Dix  (Wash.),  44  Pac.  113-14;  Edwards  v.  Ry.  (S.  C),  18  S. 
K,  quoted,  56  K  W.  953,  1.  ft. ;  K.  C.  Ry.  v.  Riley,  33  Kan. 
374-5-6,  6  Pac.  581,  quoted  in  165  U.  S.  603,  41  Co-op.  Ed. 
843;  Abbott  v.  Ry.,  83  Mo.  271,  thus  quoted  in  38  K  W.  547, 
top.)  And  California  likewise  so  construes  the  section  from 
which  we  took  Section  5152,  si^pra,  though  it  confesses  to  hav- 
ing mistakenly  taken  as  the  common-law  doctrine  the  rule  of 
the  civil  law.  (McDaniel  v.  Cummings,  83  Cal.  515,  23  Pac. 
796.) 

The  common-law  doctrine  may  be  stated  thus:  The  high 
water  overflow  of  rivers,  when  passed  beyond  the  defined  stream 
channel  banks,  and  spread  out  on  the  valley  bottom,  is  surface 
water,  to  be  fought  as  a  common  enemy,  and  not  a  watercourse 
that  must  be  suffered  to  flow  over  the  land.  This  is  announced 
in  the  following  states  and  territories :  Washington,  Xebraska, 
New  York,  Kansas,  California,  Louisiana,  Indiana,  Missouri, 
Xew  Mexico,  Connecticut,  New  Jersey,  New  Hampshire  and 
Vermont.  (Cass  v.  Dix,  siipm;  Malllwiit  v.  Pugh,  30  La.  Ann. 
1359,  and  cases;  Ry.  v.  Keycs  (Kan.),  40  Pac.  275;  Morrisey 
v.  Ry.,  56  N.  W.  946;  ifei/t>r  v.  Ry.,  88  N.  Y.  355 ;  Taylor  v. 
Fickusy  64  Ind.  167;  Ry.  v.  Stevens,  73  Ind.  280;  Abbott  v. 
Ry.,  83  Mo.  271;  McCormick  v.  Ry.,  57  Mo.  438;  Hodge  v. 
Ry.,  39  Fed.  449-455,  r.  ft, ;  Walker  v.  Ry.,  165  U.  S.  593, 
listing  states;  Gray  v.  McWilliams,  98  Cal.  157,  32  Pac.  976-8 ; 
McDaniels  v.  Cummings,  supra;  Lamb  v.  Reel.  Dist.,  73  Cal. 
125,  14  Pac.  625.) 
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Xone  of  the  depressions — called  channels  by  counsel — con- 
stitute watercourses,  so  as  to  prevent  the  application  of  the 
common-law  doctrine  of  surface  waters.  (K,  C.  By.  v.  Riley, 
6  Pac.  583.) 

Whenever  any  court,  considering  this  question,  distinguishes 
surface  w^ater  from  a  watercourse,  they  invariably  adopt  the 
definition  of  "watercourse"  that  has  been  accepted  by  this  court 
in  many  water  appropriation  cases.  And  thus  tested  there  can 
be  no  pretense  of  a  w'atercourse  outside  of  the  highest  banks 
of  the  stream  channel.  {Morrisey  v.  Ry.,  56  N.  W.  949-50-2 ; 
Cass  V.  Dix,  44  Pac.  113 ;  Ry,  v.  Eeyes,  40  Pac.  275-8 ;  Rowe 
V.  Ry.,  43  X.  W.  77,  1.  ft;  Johnson  v.  Ry.,  50  X.  W.  772; 
Lessard  v.  Stram,  22  X.  W.  285 ;  Iloyt  v.  Hudson,  27  Wis. 
660-1.) 

An  owner  improving  his  land  for  the  purpose  of  its  ordinary 
use  may  divert  flood  water,  though  without  such  ownership  and 
improvements  he  might  not  do  so.  {Morrisey  v.  Ry.,  56  X.  W. 
949,  ft.  952  r.  m. ;  Hodges  v.  Ry.,  39  Fed.  450;  Clauson  v.  Ry., 
82  X.  W.  147-8 ;  Whittaker's  Smith  on  Xegl.  95,  note  cases.) 

It  is  notable  that  this  complaint  nowhere  alleges  interference 
with  any  higher  overflow  channel,  nor  any  defined  current  over- 
flow. {O'Connor  v.  Ry.,  9  X.  W.  287 ;  Rowe  v.  Ry.,  43  X.  W. 
77;  82  X.  W.  148,  mpra.) 

There  is  neither  allegation  nor  proof  of  negligent  construc- 
tion, and  counsel  disclaim  any  such  contention  in  their  brief. 
(56  X.  W.  946,  siiprd;  40  Pac.  278,  snpra.) 

Independent  of  all  else,  the  familiar  doctrine  of  proximate 
cause  demanded  a  nonsuit.  (16  Ency.  Law,  1st  Ed.,  428-9-30- 
1-2-3,  446;  A\Tiitt.  Smith  on  Xogl.,  35-6-7,  notes,  cases;  19 
Ency.  Law,  1st  Ed.,  301 ;  Redf.  &  Sherm.  on  Xegl.,  25-6-8,  32.) 

This  flood  of  1898  or  1899  was  extraordinary  high  water 
and  for  its  ravages  defendant,  however  at  fault,  could  not  be 
held  responsible.  {Yltcrbo  v.  Friendlaridt,  120  TJ.  S.  732;  57 
Am.  Dec.  680-682;  13  S.  E.  489-493;  56  Pa,  St.  445.)  The 
evidence  left  it  absolutely  uncertain  how  much  of  the  damage 
was  done  in  one  year  and  how^  much  in  the  other,  or  how  much 
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was  caused  by  the  extraordinary  flood,  a  non-recoverable  cause, 
or  how  much  by  the  flood,  a  recoverable  cause.  Such  a  condi- 
tion of  the  evidence  prevents  recovery.  (Perkins  v.  Payette, 
68  Minn.  152 ;  28  Am.  Eep.  84;  Patton  v.  By,,  179  U.'S.  658 ; 
Grant  v.  R.  R.,  31  K  E.  220-221 ;  Orth  v.  Ry.,  47  Minn.  384, 
50  N.  W.  363 ;  Sivcmson  v.  Ry,,  79  Minn.  398,  82  N.  W.  670 ; 
Briggs  v.  Ry.,  52  Minn.  36,  53  X.  W.  1019 ;  Searles  v.  Ry., 
101  K  Y.  661,  5  K  K  66;  Taylor  v.  City,  105  N.  Y.  202,  11 
K.  E.  642.)  To  meet  this  it  is  suggested  that  plaintiff  would 
be  entitled  at  least  to  nominal  damages  for  one  year.  But  the 
supreme  court  of  this  state  has  expressly  decided  that  they  will 
not  reverse  a  judgment  on  the  mere  ground  that  the  plaintiff 
might  have  been  entitled  to  nominal  damages.  {McCavley  v 
McKeig,  8  Mont.  389,  21  Pac.  22.) 

MR  JUSTICE  HOLLOWAY,  after  stating  the  case,  deliv- 
ered the  opinion  of  the  court 

It  is  conceded  that  the  railway  company  constructed  the  fill 
in  1897  on  its  own  land.  It  is  alleged  in  the  answer  that  this 
new  fill  was  necessary  to  avoid  "dangerous  and  difficult  curves 
and  grades  and  to  avoid  annoyance  to  public  travel,"  and  this 
is  not  denied. 

Respondent  railway  company  contends  that  the  bill  of  excep- 
tions was  not  served  in  the  manner  provided  by  law ;  but  this 
obejction  is  waived  by  the  respondent  presenting  amendments 
to  the  proposed  bill  of  exceptions.  The  purpose  of  the  statute 
(Section  1831,  Code  of  Civil  Procedure)  is  to  insure  that  the 
person  upon  whom  service  is  sought  shall  actually  receive,  if 
possible,  the  document  to  be  served ;  and  when  a  party  appears, 
and  presents  and  has  allowed  his  amendments  to  a  proposed  bill 
of  exceptions,  he  is  hardly  in  a  position  to  say  that  he  has  never 
actually  received  a  copy  of  the  same. 

Respondent  also  contends  that  the  appeal  should  be  dismissed 
for  the  reason  that  the  notice  of  intention  to  move  for  a  new 
trial  is  not  in  the  record.  This  is  untenable,  first,  for  the  reason 
that  this  is  an  appeal  from  a  judgment,  and  not  from  an  order 
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overruling  a  motion  for  a  new  trial;  and,  second,  respondent's 
contention  is  disposed  of  adversely  to  it  by  the  decision  in  King 
V.  Porvy  Gold  Mining  Co.,  28  Mont  74,  72  Pac.  309. 

Respondent  also  contends  that  there  was  an  extraordinary 
flood  during  1898  and  1899,  and  that  one  Rockramer  had  placed 
a  dike  or  embankment  along  the  north  bank  of  the  Bitter  Root 
river  further  west  than  respondent's  new  fill,  and  that  this  dike 
was,  or  may  have  been,  the  proximate  cause  of  the  damage  to 
plaintiiF's  land.  But  neither  of  these  facts  appear  from  the 
record  in  this  case  suflicientlv  to  deserve  further  consideration. 
At  most  there  is  but  a  hint  of  the  existence  of  either. 

The  only  serious  question  for  determination  is:  Are  these 
flood  or  overflow  waters  of  the  Bitter  Root  river,  which,  prior 
to  1897,  flowed  off  over  the  lowland  now  crossed  by  respondent's 
new  fill,  to  be  treated  as  a  part  of  a  natural  watercourse  or  as 
surface  waters  ?  And  this  question  is  to  be  resolved  independ- 
ently of  the  question  whether  the  common-law  rule  or  civil-law 
rule  respecting  the  disposition  to  be  made  of  these  waters  after 
their  character  is  determined  prevails  in  this  state. 

It  must  be  conceded  that,  if  these  overflow  waters  are  to  be 
treated  as  the  other  waters  of  the  Bitter  Root  river  when  within 
its  banks  and  the  low,  bottom  land  across  which  defendant's 
right  of  way  extends  as  a  natural  water  course  during  flood 
times,  then  defendant  had  no  right  to  interfere  with  the  natural 
flow  of  such  waters  to  the  damage  of  plaintiff,  and  the  court 
erred  in  granting  a  nonsuit. 

1.  Are  these  overflow  or  flood  waters  of  the  Bitter  Root 
river  to  be  treated  as  surface  waters  or  as  a  part  of  the  natural 
v/atercourse  ?  The  decisions  are  in  hopeless  conflict  upon  this 
subject,  and  no  useful  purpose  can  be  served  by  a  review  of 
them.  Upon  the  same  state  of  facts  different  courts  have  de- 
cided the  question  differently.  In  Indiana,  Missouri,  Kansas, 
Xebraska  and  Washington  it  is  held  that  these  overflow  waters 
are  surface  waters,  to  be  dealt  with  as  such  according  to  the 
rule  prevailing  in  those  states.  (Cass  v.  Dicks,  14  Wash.  75, 
44  Pac.  113,  53  Am.  St,  Rep.  859;  Missouri  Pac,  Ry.  Co.  v. 
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Keys,  5.5  Kan.  205,  40  Pac.  275,  49  Am.  St.  Eep.  249 ;  Mc- 
Cormick  v.  Ey.  Co.,  57  Mo.  433 ;  Morrissey  v.  By.  Co.,  38  Neb. 
400,  56  N.  W.  946 ;  Taylor  v.  Fickas,  64  Ind.  167,  31  Am.  Eep. 
114.) 

In  California,  while  a  distinction  is  apparently  made  be- 
tween overflow  waters  and  surface  waters,  the  common-law  rule 
respecting  surface  waters  is  held  applicable  to  overflow  or  flood 
waters.  (Gray  v.  McWilliams,  98  Cal.  157,  32  Pac.  976,  21 
L.  R  A.  593,  35  Am.  St.  Eep.  163.) 

''By  the  common  law,  flood  water  overflowing  the  banks  of 
a  stream  is  a  part  of  the  stream,  though  not  flowing  in  a  channel, 
and  a  riparian  owner  is  not  allorwed  to  protect  his  lands  by  .erect- 
ing barriers  to  the  injury  of  another.  This  is  clearly  so  in  case 
the  flood  spreading  beyond  the  banks  of  the  stream  forms  with 
the  stream  one  body,  and  flows  within  the  accustomed  bounda- 
ries of  such  floods.''  (Jones  on  Easements,  Sec.  729 ;  Rex  v. 
Trafford,  1  B.  &  Ad.  874;  Trafford  v.  Rex,  8  Bing.  204.) 

In  Georgia,  Ohio,  Iowa,  Virginia,  Minnesota,  South  Caro- 
lina, Wisconsin  and  Tennessee  it  is  held  that  these  flood  or 
overflow  waters  are  still  a  part  of  the  stream,  and  to  be  treated 
as  such.  {O'Comiell  v.  E.  Tenn.  etc.  Ry.  Co.,  87  Ga.  246,  13 
S.  E.  489,  13  L  E.  A.  394,  27  Am.  St.  Eep.  246;  Crawford  v. 
Rambo,  44  Ohio  St.  279,  7  N.  El  429 ;  Sullens  v.  C.  R.  T.  <e 
P.  R.  R.  Co.,  74  Iowa,  659,  38  X.  W.  545,  7  Am.  St.  Eep. 
501 ;  Moore  v.  C.  B.  &  Q.  Ry.  Co.,  75  Iowa,  263,  39  K  W. 
390;  Burxvell  v.  Ilohson,  12  Grat.  322,  65  Am.  Dec.  247; 
Bynie  v.  M.  &  St.  L.  Ry.  Co.,  38  Minn.  212,  36  K  W.  339, 
8  Am.  St.  Eep.  696 ;  Jones  v.  Seaboard  Air  Line  Ry.  Co.,  67 
S.  C.  181,  45  S.  E-  188 ;  Spelman  v.  City  of  Portage,  41  Wis. 
144;  Barden  v.  City  of  Portage,  79  Wis.  126,  48  K  W.  210; 
Carriger  v.  E.  Tenn.  etc.  Ry.  Co.,  7  Lea,  388.) 

WTiile  a  federal  court  usually  follows  the  decisions  of  the 
highest  court  of  the  state  in  which  such  federal  court  is  held, 
especially  with  reference  to  questions  of  local  law  or  practice, 
the  United  States  Circuit  Court  for  the  District  of  Indiana  first 
decided  that  this  question  is  one  of  general  law,  and  then  re- 
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fused  absolutely  to  follow  the  decisions  of  the  Supreme  Court 
of  Indiana  respecting  this  subject.  The  supreme  court,  in  Tay- 
lor V.  Fickas,  alwve,  and  sul>sequently,  held  that  these  overflow 
waters  are  surface  waters ;  but  the  federal  court,  after  carefully 
reviewing  these  decisions,  says:  "The  waters  cast  into  a  stream 
by  ordinary  floods  must  have  a  channel  in  which  they  are  ac- 
customed to  flow,  and,  if  they  have,  that  channel  is  a  natural 
w^atercourse,  with  which  no  riparian  proprietor  can  lawfully 
interfere  to  the  injury  of  another.  If  there  is  a  natural  water 
way  or  course,  and  its  existence  is  necessary  to  carry  off  the 
water  cast  into  the  stream  by  ordinary  floods,  that  way  is  the 
flood  channel  of  the  stream ;  and,  if  it  is  the  flood  channel  of 
the  stream,  the  water  which  flows  there  cannot  be  regarded  as 
surface  water.  Surface  water  is  that  which  is  diffused  over  the 
ground  from  falling  rains  or  melting  snows,  and  continues  to 
be  such  until  it  reaches  some  bed  or  channel  in  which  water  is 
accustomed  to  flow.  *  *  *  It  must  necessarily  follow  from 
this  general  principle  that,  where  water  naturally  flows,  though 
the  volume  may  change  with  the  varying  seasons,  there  is  a 
natural  watercourse,  even  though  at  times  the  place  where  the 
water  flows  in  ordinary  floods  may  become  entirely  dry.  It  can 
make  no  difference  that  the  boundaries  within  which  the  water 
flows  change  wdth  varying  seasons, '  for  the  way  Avhich  nature 
has  provided  for  its  flow  is  the  stream,  and  water  flowing  in 
that  waterwav  is  not  surface  water.  *  *  *  With  reasonably 
near  approximation  to  accuracy,  it  may  be  laid  down  as  a  gen- 
eral rule  that  all  the  waters  of  a  river  which  form  one  body 
when  flowing  within  the  boundaries  within  which  they  have 
been  immemorially  accustomed  to  flow  in  times  of  ordinary 
floods,  constitute  waters  of  the  river,  and  are  not  surface 
waters."  (Cairo,  V.  &  C.  Ry.  Co,  v.  Brevoort  (C.  C),  62  Fed. 
129,  25  T^  R  A.  527.) 

The  annual  overflow  of  the  Bitter  Root  river  is  caused  by  the 
melting  of  the  snows  in  the  mountains"  many  miles  from  the 

land  in  controversy.     The  water  is  collected  in  the  main  chan- 

* 

nel,  and  carried  doA\Ti,  until,  by  the  addition  of  the  w^aters  of 
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its  tributaries,  the  whole  amount  exceeds  the  capacity  of  the 
channel  in  which  the  waters  of  the  river  ordinarily  flow  when 
these  floods  or  overflows  occur.  The  source  of  supply  in  low 
water  and  high  wat-er  is  the  same,  the  only  difference  being 
the  quantity  of  water  precipitated  by  that  supply.  We  are  of 
the  opinion  that  great  difficulty  would  be  experienced  in  at- 
tempting to  distinguish  between  the  river  waters  proper  and 
the  overflow  waters,  where  they  form  one  continuous  body,  and 
in  attempting  to  apply  a  particular  rule  to  one  and  another  rule 
to  the  other. 

Without  attempting  to  reconcile  the  diverse  decisions,  we  are 
of  the  opinion  that  the  following  rule  furnishes  the  safest  guide 
for  the  determination  of  a  question  which  has  vexed  the  courts 
of  many  of  our  states  as  well  as  those  of  England,  viz. :  Whether 
the  water  from  the  overflow  of  streams  is  to  be  considered  as 
still  a  part  of  the  watercourse,  or  to  be  treated  as  surface  water, 
shall  depend  upon  the  configuration  of  the  country,  and  the 
relative  position  of  the  water  after  it  has  gone  beyond  the  usual 
channel.  If  the  flood  water  becomes  severed  from  the  main 
current,  or  leaves  the  same  never  to  return,  and  spreads  out 
over  the  lower  ground,  it  becomes  surface  water.  But  if  it 
forms  a  continuous  lx)dy  with  the  water  flowing  in  the  ordinary 
channel,  or  if  it  departs  from  such  channel  presently  to  return, 
it  is  to  be  regarded  as  still  a  part  of  the  stream.  (13  Am.  & 
Eng.  Ency.  Law,  2d  Ed.,  687.) 

Applying  the  foregoing  definition  to  the  facts  of  this  case, 
we  are  of  the  opinion  that  the  waters  in  question,  which  were 
obstructed  by  defendant's  new  fill  or  embankment,  were  a  part 
of  a  natural  watercourse. 

2.  Section  5152  of  our  Political  Code  provides :  "The  com- 
mon law  of  England,  so  far  as  it  is  not  repugnant  to  or  incon- 
sistent with  the  Constitution  of  the  United  States,  or  the  Con- 
stitution or  laws  of  this  state,  or  of  the  Codes,  is  the  rule  of 
decision  in  all  the  courts  of  this  state."  We  are  unable  to  find 
anything  in  the  common-law  rule  respecting  these  waters  or 
watercourses  repugnant  to  or  inconsistent  with  the  Constitution 
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of  the  United  States  or  the  Constitution  or  statutes  of  Montana, 
and  therefore  hold  that  the  common  law  must  be  enforced  as 
the  rule  of  decision  in  this  case.  This  is  the  construction  given 
by  the  courts  of  other  states  to  a  statutory  provision  similar  to 
Section  5152,  above.  {Edwards  v.  R.  R.  Co,,  39  S.  Car.  472, 
18  S.  E,  58,  39  Am.  St.  Eep.  746 ;  Cass  v.  Dicks,  supra;  Mc- 
Daniel  v.  Cummings,  83  Cal.  515,  23  Pac.  795,  8  Lw  R.  A. 
0  ( o. ) 

By  this  we  do  not  mean  to  say  that  respondent  may  not  main- 
tain the  whole  or  any  part  of  the  fill  constructed,  in  1897.  Its 
right  witli  respect  to  this  is  limited  by  the  provision  that  it  shall 
provide  suitable  means  of  escape  for  the  waters  of  the  Bitter 
Root  river  at  its  ordinary  flood  or  high  water,  so  that  plaintiff's 
land  shall  not,  by  reason  of  such  fill,  be  compelled  to  bear  any 
greater  burden  of  such  overflows  than  it  bore  prior  to  1897. 
In  other  words,  the  railway  company's  right  to  maintain  this 
fill  is  subject  to  the  limitation  imposed  by  the  maxim  ''Sic  utere 
tuo'^  etc.,  as  liberally  translated  in  our  Civil  Code,  Section 
4605  :  ^'One  must  so  use  his  own  rights*  as  not  to  infringe  upon 
the  rights  of  another."  (Jones  on  Easements,  729 ;  Crawford 
V.  Rambo,  supra;  Siyiai  v.  RailwoAf  Co,,  71  Miss.  547,  14 
South.  87.) 

This  is  an  ancient  rule  of  the  common  law — not  of  the  civil 
law,  as  contended  by  counsel — and,  in  our  opinion,  is  particu- 
larly applicable  to  this  case.  It  imposes  no  undue  hardship 
upon  the  raihvay  company,  for  in  locating  its  right  of  way  and 
in  constructing  its  roadbed  the  company  was  bound  to  take 
notice  of  the  known  habits  of  the  Bitter  Root  river,  and  to  build 
with  reference  to  them.  If  the  view  contended  for  by  respond- 
ent be  accepted,  the  railway  company  would  be  at  liberty  to  fill 
up  the  remaining  trestle  west  of  the  bridge,  and  would  only  be 
compelled  to  leave  sufficient  room  under  its  bridge  to  accommo- 
date the  waters  of  the  river  itself  as  defined  by  its  banks. 

While  the  position  taken  by  the  trial  court  and  by  counsel  for 
respondent  finds  support  in  the  decisions  of  the  highest  courts 
of  manv  of  the.  states,  we  think  the  rule  herein  announced  the 
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better  one,  and  sustained  by  the  decided  weight  of  authority. 
The  judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  7'cmanded, 


s  ^      30    4331 

SWAIN,  Appellant,  v.  McMILLiVX,  Respondent. 

(No.  1,886.) 
(S4^bmltted  April  26.  1004.     Decided  May  25.  1904.) 

Deeds  —  Delivery — Escrow  —  Evidence — Burden,  of  Proof — 
Appeal  —  Transcript  —  Manner  of  Slwwing  Em-or — Suffi- 
ciency— Mortgages. 

1.  A  grantor  In  a  deed  placed  in  escrow,  to  be  delivered  in  a  specified  time 
on  the  performance  of  certain  conditions,  brought  suit  to  set  aside  the  deed. 
At  the  close  of  plaintiff's  case,  defendant's  motion  for  a  nonsuit  was 
granted.  Pleadings  and  evidence  examined,  and  held,  that  the  motion  for 
a  nonsuit  was  rightly  granted,  since,  under  the  pleadings,  the  burden-  of 
proof  was  on  the  plaintiff  to  prove  his  material  allegations,  and  this  he  had 
failed  to  do. 

2.  Proof  that  a  mortgage  Is  of  record  Is  not  proof  that  the  mortgagee  pro- 
cured It  to  be  recorded. 

3.  The  phrase  "deed  of  release.'*  as  used  In  Civil  Code,  Section  3845,  means 
a  writing,  duly  subscribed  and  acknowledged  by  the  mortgagee,  whereby 
he  absolves  the  mortgaged  property  from  the  lien  of  the  mortgage. 

4.  Where  one  appears  of  record  to  be  the  owner  in  fee  of  real  estate,  one 
alleging  the  contrary  must  prove  the  same  by  clear  and  convincing  proof. 

5.  The  transcript  on  appeal  must  show  error  directly,  and  not  by  way  of 
Inference  or  presumption. 

Appeal  from  District  Court,  Silver  Bow  County;  E.  W.  Har- 
ney, Judge. 

Action  by  John  W.  Swain  against  A.  A.  McMillan,  as  execu- 
tor of  Kind  S.  Batteiger,  deceased.  From  a  judgment  granting 
a  nonsuit,  and  from  an  order  denying  a  motion  for  a  new  trial, 
plaintiff  appeals.     Affirmed. 

Mr.  J.  E.  Ilealy,  for  Appellant. 

Vol..   XXX— 28 
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This  is  an  action  to  quiet  title,  and  the  ten  year  statute  ap- 
plies. It  is  not  an  action  to  set  aside  a  deed  on  the  ground  of 
fraud,  for  no  fraud  is  alleged ;  it  is  an  action  merely  to  quiet 
title,  for  fraud  is  not  the  universal  characteristic  of  the  action ; 
at  best  it  is  incidental.  (Oakland  v.  Garperdier,  13  Cal.  552; 
Wagner  v.  Law,  28  Pac.  1114,  2  col.  at  bottom,  et  seq,;  Wilson 
V.  Broohshi/re,  9  L.  E,  A.  796.) 

•"The  elements  of  an  estoppel  by  deed  are:  (1)  It  must  be 
between  the  parties;  strangers  cannot  take  advantage  of  it. 
(2)  It  must  be  certain  in  its  nature,  and  not  open  to  ambiguity 
or  double  construction,  and  (3)  It  must  be  mutual.  If  any  of 
the  elements  are  lacking  there  can  be  no  estoppel,  but  if  all  are 
present  there  is  beyond  question  an  estoppel.  For  a  general 
discussion  of  the  question  of  estoppel  see  Smith's  Leading  Cases, 
9th  Ed.,  205G  et  seq,;  also  2010.  The  principal  of  estoppel  by 
deed  has  always  existed,  and  has  run  equally  against  the  mort- 
gagor and  the  mortgagee,  as  to  provisions  intended  for  them. 
(Mitchell  V.  Kirmard,  29  S.  W.  309 ;  Boone  on  Mortgages,  Sec. 
106;  Alexander  v.  Walter,  8  Gill.  247;  Cecil  v.  Cecil,  81  Am. 
Dec.  628 ;  Ency.  of  Law,  '^Mortgages,"  page  1005,  notes  4  and 
5;  Ency.  of  Law,  "Estopi>el,''  i>age  444;  Williston  v.  Watkin^, 
3  Pet  48 ;  Strong  v.  Waddel,  56  Ala.  471 ;  Foitis  v.  Houston, 
74  Ala.  169 ;  Scohey  v.  Kinningham,  131  Ind.  557 ;  Carson  v. 
Cochran,  52  Minn.  67;  Uj^church  v.  Anderson,  52  S.  W.  917; 
Second  Natl  Bank  v.  Gilbert,  51  N.  E.  584;  Collins  v.  Will- 
iams (Tenn.),  41  S.  W.  1056;  Voss  v.  Eller,  109  Ind.  260; 
Conklin  v.  Smith,  7  Ind.  107;  Washburn  on  Real  Property, 
6th  Ed.,  Sec.  1101 ;  Fox  v.  Windes,  127  Mo.  502 ;  Smith's 
Leading  Case^,  2106-2011 ;  Winn  v.  Strickland,  16  So.  606.) 

Upon  the  question  of  deliver5\  (Richardson  v.  Gray,  85 
Iowa,  149 ;  Gloze  v.  Ins.  Co,,  87  Mich.  349 ;  Hutton  v.  Smith, 
55  K  W.  326;  Neel  v.  Neel,  69  Pac  163;  SchuffeH  v.  Grote, 
88  Mich.  650;  Rittmeister  v.  Brisbaaie,  35  Pac.  736;  Tyler  v. 
Hall,  106  Mo.  313 ;  Webb  on  Record  of  Title,  Sfec.  144,  and 
cases  cited.) 

The  record  of  conveyance  is  intended  for  third  parties  and 
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not  for  parties  to  any  transaction ;  much  less  for  those  who  are 
not  parties.  (Webb  on  Record  of  Title,  Sec^  144;  Taylor  v. 
Holter,  1  Mont.  712;  McAdow  v.  Blach,  1  Pac.  751.) 

A  deed  of  release  was  the  original  way  of  releasing  a  mort- 
gage ;  and  the  statute,  recognizing  this  very  thing,  has  said  that 
the  satisfaction  properly  executed,  as  this  one  is  shown  to  be, 
shall  have  the  same  effect  as  a  deed  of  release,  duly  acknowl- 
edged and  recorded.  If  this  deed  of  release  is  denied  the  effect 
of  a  deed  of  release,  we  find  the  statute  read  away.  A  deed  of 
release  is  defined  by  Devlin  on  Deeds,  Sections  16  and  17,  to 
be  a  deed,  the  operative  words  of  which  are  "remise,  release 
and  forever  quitclaim."  A  deed  of  quitclaim  and  release  is  as 
effectual  to  pass  a  present  and  existing  interest  as  any  other 
kind  of  deed.  (Spaidding  v.  Bradley,  22  Pac.  47 ;  Packard  v. 
Johnson^  4  Pac.  632.) 

The  rule  is  once  a  mortgage  always  a  mortgage.  (Washburn 
on  Real  Property,  Sec.  998,  and  cases  cited  (6th  Ed.)  ;  Com- 
piled Laws,  First  Division,  Sec.  371 ;  Washburn  on  Real  Prop- 
erty, Sec.  999,  and  cases  cited;  StatT  v.  Kaiser,  68  Pac.  523.) 

Messrs.  McBride  &  McBr'ide,  for  Respondent. 

MR.  COMMISSIONER  CALIAWAY  prepared  the  fol- 
loA\nng  opinion  for  the  court: 

Suit  in  equity.  In  his  complaint  plaintiff  alleged  himself 
to  Ix}  the  o^\^ler  in  fee  and  entitled  to  the  possession  of  an  undi- 
vided one-fifth  interest  in  the  Greendale  i>lacer,  and  that  the 
defendant  Kind  S.  Batteiger  claimed  an  interest  therein  ad- 
verse to  the  plaintiff  which  arose  out  of  the  following  facts  and 
circumstances:  That  on  November  10,  1890,  the  plaintiff 
placed  in  escrow  for  a  period  of  six  months  a  deed  conveying 
the  said  premises  to  the  defendant  and  one  Cluett,  which  deed 
was  to  be  delivered  to  them  upon  the  performance  of  certain 
conditions ;  that  the  terms  of  the  escrow  agreement  were  never 
performed,  and  the  deed  was  never  delivered ;  that  the  title  to 
the  said  property  then  and  ever  since  has  remained  in  the  plain- 
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tiff,  but  that  thereafter,  and  by  some  means  unknown  to  the 
plaintiff,  the  defendant  became  possessed  of  the  deed,  and 
caused  the  same  to  be  recorded  on  January  24,  1893,  paying 
no  consideration  of  any  kind  therefor,  and  knowing  that  no 
consideration  was  ever  paid  or  rendered  by  any  person  therefor ; 
that  on  January  12,  1895,  defendant  obtained  from  Cluett  a 
deed  for  an  undivided  one-tenth  interest  in  said  property,  and 
caused  the  deed  to  be  recorded ;  that  patent  to  the  said  property 
was  issued  May  12,  1892 ;  that  defendant  had  paid  certain  taxes 
on  the  property,  whicli  plaintiff  offered  to  repay ;  that  the  title 
of  the  defendant  is  without  right ;  and  that  said  defendant  has 
no  estate,  right,  title  or  interest  in  said  premises,  or  any  part 
thereof,  except  to  the  extent  of  the  taxes  paid  by  him.  Plain- 
tiff prayed  that  defendant  be  required  to  set  forth  the  nature 
of  his  claim,  and  that  it  be  adjudged  that  the  defendant  has  no 
interest  or  estate  in  said  property,  and  that  the  title  of  plaintiff 
is  good  and  valid.  The  defendant  denied  plaintiff's  ownership, 
admitted  his  own  claim  of  title,  and  alleged  that  the  terms  of 
the  escrow  agreement  were  performed,  that  the  deed  was  de- 
livered to  defendant  by  and  with  the  knowledge  and  consent  of 
the  plaintiff,  and  that  the  plaintiff  was  paid  the  entire  con- 
sideration therefor.  He  further  alleged  that  the  plaintiff  was 
guilty  of  laches  in  bringing  this  action,  and  also  that  the  action 
is  barred  by  the  statute  of  limitations.  Plaintiff  filed  a  reply 
in  which  he  denied  the  affirmative  matter  set  up  in  the  answer, 
and  alleged,  as  an  estoppel  against  the  defendant,  that  on  July 
10,  1891,  the  defendant  caused  the  plaintiff  to  execute  to  him 
a  certain  mortgage  deed  for  the  described  premises,  which  con- 
tained the  express  agreement  that,  in  case  a  surveyed  division 
of  the  said  claim  be  made  between  the  owners  thereof,  "this 
mortgage  shall  attach  to  and  run  against  and  be  upon  that  por- 
tion owned  by  the  said  John  W.  Swain,"  and  that  defendant 
placed  the  mortgage  of  record  on  July  18,  1891. 

At  the  trial  the  plaintiff  introduced  the  following  document- 
ary evidence:  The  record  of  a  United  States  patent  showing 
the  Greendale  placer  to  have  been  conveyed  by  the  government 
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to  plaintiflF,  defendant  and  tliree  others.  The  record  of  a  mort- ' 
gage  purporting  to  have  been  executed  and  delivered  by  plain- 
tiff to  defendant  to  secure  a  note  made  payable  to  James  A. 
Murray.  This  note  appears  to  have  been  signed  by  A.  F.  Bray 
and  plaintiff.  The  mortgage  was  dated  July  10,  1891,  and  filed 
for  record  July  18th  following.  The  mortgage  record  showed 
that  on  May  23,  1896,  the  defendant  entered  thereon  the  fol- 
lowing satisfaction :  "For  value  received  I  hereby  certify  and 
declare  that  this  mortgage,  together  with  the  debt  thereby  se- 
cured, is  fully  paid,  satisfied  and  discharged."  The  record  of 
an  instrument  dated  September  29,  1893,  executed  by  defendant 
to  Archibald  A.  McMillan,  purporting  to  be  an  assignment  for 
the  benefit  of  defendant's  creditors,  and  to  convey  all  his  estate, 
"real  and  personal,  and  his  chattels,  effects,  debts  and  choses 
in  action."  It  specifically  mentioned  an  undivided  one-fifth 
interest  in  the  Greendale  placer.  The  record  of  a  deed  executed 
by  McMillan  reoonveying  to  defendant  the  property  mentioned 
in  the  instrument  of  September  29,  1893.  The  record  of  a 
deed  dated  November  10,  1890,  purporting  to  have  been  exe- 
cuted by  plaintiff  to  defendant,  and  one  Oluett,  conveying  to 
them  an  undivided  one-fifth  interest  in  the  Greendale  placer 
for  a  consideration  of  $600.  It  was  recorded  January  24, 1893. 
The  record  of  a  deed  dated  November  12,  1895,  purporting  to 
have  been  executed  by  Cluett  to  defendant,  conveying  to  the 
latter  an  undivided  one-tenth  interest  in  the  Greendale  placer. 

No  oral  testimony  was  introduced,  except  that  which  per- 
tained to  the  introduction  of  the  deeds  and  to  the  payment  of 
taxes.  Plaintiff  offered  to  repay  to  defendant  the  amount  which 
the  latter  had  paid  for  taxes  upon  the  premises  in  controversy. 
Plaintiff  did  not  testify.  At  the  close  of  plaintiff's  case  de- 
fendant moved  for  a  nonsuit,  which  was  granted,  and  judgment 
was  thereupon  entered.  Plaintiff  moved  for  a  new  trial,  which 
was  denied.  Defendant  having  died,  Archibald  A.  McMillan, 
his  executor,  was  substituted  for  him.  This  appeal  is  from  the 
judgment  and  order  denying  plaintiff's  motion  for  a  new  trial. 

The  gist  of  the  foregoing  is  that  the  plaintiff  made  a  deed, 
and  placed  it  in  escrow,  to  be  delivered  in  six  mx)nths  upon  the 
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performance  of  certain  conditions.  He  alleges  these  conditions 
were  never  performed.  Defendant  alleges  that  they  were. 
Plaintiff  alleges  that  the  deed  was  never  delivered.  Defendant 
alleges  that  it  was.  Plaintiff  alleges  that  thereafter,  and  by 
some  means  unknown  to  him,  the 'defendant  became  possessed 
of  the  deed,  paying  or  rendering  no  consideration  therefor. 
The  defendant  alleges  that  plaintiff  was  paid  the  entire  con- 
sideration for  the  deed,  and  that  it  was  delivered  in  accordance 
with  the  escrow  agreement,  and  by  and  with  the  knowledge  and 
consent  of  plaintiff.  All  of  these  were  material  allegations  on 
the  part  of  plaintiff,  and  all  were  denied.  The  burden  was  upon 
the  plaintiff  to  prove  them,  and  this  he  failed  to  do.  The  only 
evidence  which  he  produced,  as  we  have  seen,  was  documentary. 
From  this  evidence  he  says  certain  legal  presumptions  should 
be  drawn.  For  instance,  he  says  that^  since  defendant  caused 
plaintiff  to  execute  the  mortgage  on  July  10,  1891,  two  months 
after  the  six-months  escrow  period  had  expired,  it  must  be  taken 
as  conclusive  that  the  deed  had  not  then  been  delivered.  In  this 
connection  it  must  be  remembered  that  the  first  mention  of  this 
mortgage  and  its  recordation  appears  in  plaintiff's  reply  as  new 
matter,  and  is  deemed  denied  by  defendant.  (Code  of  Civil 
Procedure,  Sec.  754.) 

Plaintiff  failed  to  prove  that  defendant  caused  him  to  exe- 
cute the  mortgage,  or  that  defendant  placed  it  of  record.  The 
fact  that  it  was  of  record  was  not  proof  tliat  defendant  placed 
it  there.  But  conceding  that  plaintiff  did  prove  his  allegations 
with  respect  to  the  mortgage,  it  may  have  been  that  the  escrow 
deed  was  delivered  after  the  mortgage  was  given,  and  in  satis- 
faction thereof.  The  mortgage  does  not  indicate  the  defendant's 
interest  therein.  The  note  which  it  was  given  to  secure  is  a  note 
in  which  defendant  had  no  apparent  interest.  It  was  executed 
by  A.  F.  Bray  and  plaintiff  to  James  A.  Murray,  and  was  due 
in  six  months  from  date.  Why  the  mortgage  was  given  to  de- 
fendant to  secure  this  note  is  one  of  the  things  which  the  record 
fails  to  show.  The  explanation  of  this  which  counsel  for  plain- 
tiff makes  is  that  defendant  advanced  the  monev  and  the  note 
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was  delivered  to  him,  being  made  payable  to  his  (defendant's) 
banker,  Murray.  It  may  be  that  the  time  for  the  performance 
of  the  escrow  condition  was  extended  by  the  parties,  and  that 
tlie  deed  was  afterwards  delivered  in  pursuance  of  such  exten- 
sion. It  may  not  have  been  delivered  imtil  January  24,  1893, 
when  it  was  placed  on  record. 

Plaintiff  also  argues  that  defendant  acknowledged  that  he 
had  no  interest  in  the  property  when  he  caused  the  mortgage 
to  be  canceled  on  May  23,  189G,  and  relies  upon  Section  3845 
of  the  Civil  Code,  which  reads  as  follows :  "Any  mortgage  {liat 
has  been  or  may  1x3  hereafter  recorded  may  be  discharged  by 
an  entry  in  the  margin  of  the  record  thereof,  signed  by  the 
mortgagee  or  his  personal  representative  or  assignee,  acknowl- 
edging the  satisfaction  of  the  mortgage  in  the  presence  of  the 
county  clerk,  or  his  deputy,  who  shall  sul>scribe  the  same  as  a 
witness.  Sucli  entrv  shall  have  tlie  same  effect  as  a  deed  of 
release  duly  acknowledored  and  recorded."  Particular  stress 
is  laid  upon  the  words  "deed  of  release,''  counsel  claiming  that 
a  deed  of  release  moans  a  deed  which  has  the  effect  of  convey- 
ing title. 

It  is  well  to  note  the  character  of  the  mortgage  itself.  A 
"mortgage  is  a  contract  by  which  specific  property  is  hypothe- 
cated for  the  performance  of  an  act,  without  the  necessity  of  a 
change  of  possession."  (Civil  Code,  Sec.  3810.)  "The  lien 
of  a  mortgage  is  si)ecial,  unless  otherwise  expressly  agreed,  and 
is  indejwndent  of  possession."  (Civil  Code,  Sec.  3812.)  A 
mortgage  does  not  create  an  estate  in  real  property.  "It  is  a 
mere  security  for  the  payment  of  a  debt  or  the  fulfillment  of  an 
obligation,  and  is  only  a  chattel  interest.  {Gallatm  County  v. 
Bcatiie,  3  Mont.  173 ;  Holland  v.  Board  of  Commissioners,  15 
Mont.  4G0,  39  Pac.  575,  27  L.  E.  A.  797.)  While  it  affects 
lands  by  im}X)sing  a  lien  or  charge  upon  them,  it  in  no  wise  con- 
veys title  thereto."  (Hull  v.  Di<;hl  21  Mont.  71,  52  Pac.  782 ; 
Wilson  V.  Pickering,  28  Mont.  435,  72  Pac.  821.) 

The  ordinary  signification  of  the  word  "deed"  is  given  by 
the  Century  Dictionary   as   "that  which  is  done,   acted,  per- 
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formed  or  accomplished."  Abbott's  Law  Dictionary  says: 
"  ^Deed'  is  somewhat  used  in  jurisprudence  in  its  general,  ver- 
nacular sense  of  an  act;  something  done.  More  frequently  it 
has  a  technical  meaning,  denoting  (1)  a  written  instrument 
under  seal;  and  (2),  and  more  specifically,  a  conveyance.  In 
the  first  and  broader  of  these  meanings^  ^deed'  includes  all  va- 
rieties of  sealed  instruments.  Even  bonds  and  executory  con- 
tracts under  seal  may  be  included  by  the  term,  and  still  more 
clearly  may  assignments,  leases,  mortgages  and  releases."  And 
see  Devlin  on  Deeds,  Sec.  5 ;  Black's  Law  Dictionary ;  Ameri- 
can Insurance  Co.  v.  Ai^ery,  60  Ind.  566. 

"Kelease"  is  thus  defined  by  the  Century  Dictionary :  "In 
law,  a  surrender  of  a  right ;  a  remission  of  a  claim  in  such  form 
as  to  estop  the  grantor  from  asserting  it  again.  An  instrument 
by  which  a  creditor  or  lienor  discharges  the  debt  or  lien,  or 
f re^s  a  particular  person  or  property  therefrom,  irrespective  of 
whether  payment  or  satisfaction  has  actually  been  made.  Hence 
usually  it  implies  a  sealed  instrument" 

Manifestly,  the  phrase  "deed  of  release,"  as  used  in  the  stat- 
ute, means  a  writing,  duly  subscribed  and  acknowledged  by  the 
mortgagee,  whereby  he  absolves  the  mortgaged  property  from 
the  lien  of  the  mortgage. 

The  satisfaction  of  the  mortgage  which  defendant  entered  on 
May  23,  1896,  may  have  been  made  simply  for  the  purpose  of 
clearing  the  record,  and  defendant  may  have  at  that  time  been 
the  o\vner  in  ^ee  of  the  property  included  in  the  mjortgage. 
Such  action  by  defendant  would  be  entirely  consistent  with 
his  OAviiership.  Surely  no  owner  desires  to  have  his  title  ap- 
parently incuml)ered  with  a  mortgage,  although  that  instniment 
be  null. 

Another  fact  from  which  we  are  asked  to  draw  an  inference 
against  the  defendant  is  that  on  September  29,  1893,  he  exe- 
cuted an  instrument  purporting  to  convey  all  of  his  property 
to  McMillan  for  the  benefit  of  defendant's  creditors.  In  this 
instrument  it  appears  that  defendant  only  included  an  undivided 
one-fifth  interest  in  the  Greendale  placer,  when,  as  a  matter 
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of  fact,  he  owned  a  three-tenths  interest  therein,  according  to 
the  records ;  that  is,  he  owned  one-fifth  interest  according  to  the 
terms  of  the  patent,  and  one-tenth  interest  according  to  the 
terms  of  the  deed  executed  by  plaintiff  to  himself  and  Cluett. 
It  must  be  remembered,  however,  that  the  one-fifth  interest  con- 
veyed to  defendant  and  Cluett  by  plaintiff  was  conveyed  to 
them  jointly,  and  defendant  may  have  omitted  such  one-tenth 
interest  thoughtlessly. 

Plaintiff  says  that  the  defendant  is  estopped  from  alleging 
that  he  was  the  owner  of  more  than  an  undivided  one-fifth  in- 
terest in  the  Greendale  placer  by  the  execution  of  his  instru- 
ment of  assignment  dated  September  29,  1893.  In  that  instru- 
ment he  made  mention  of  an  undivided  one-fifth  interest  only. 
He  also  failed  to  mention  the  mortgage  from  plaintiff  to  him- 
self, which  secured  a  note  of  $600.  Did  he  exclude  that,  also, 
according  to  plaintiff's  theory  ? 

Thus  all  the  defendant's  actions  may  be  explained  reasonably 
and  consistently  with  honest  dealing.  Plaintiff  seems  to  over- 
look the  fundamental  principle  that,  when  one  appears  of  record 
to  be  the  owner  in  fee  of  real  estate,  another  alleging  the  con- 
trary must  show  the  fact  by  clear  and  convincing  proof.  It  was 
incumbent  upon  plaintiff  to  show  the  actual  facts  existing,  and 
this  he  has  failed  to  do.  Error  must  be  made  out  affirmatively. 
It  will  not  be  presumed.  (State  v.  Mott,  29  Mont.  292,  74 
Pac.  728;  Merrymmi  v.  Bourne,  9  Wall.  592.)  The  transcript 
must  show  the  error  directly,  not  by  way  of  inference  or  pre- 
sumption. (Rumney  Land  &  Cattle  Co.  v.  Detroit  &  Montana 
Cattle  Co,,  19  Mont.  557,  49  Pac.  395.) 

We  are  of  the  opinion  that  the  judgment  and  order  should 
be  affirmed. 

Per  Curiam. — For  the  reasons  given  in  the  foregoing  opin- 
ion, the  judgment  and  order  are  affirmed. 

Mb.  Chief  Justice  Brantly^  not  having  heard  the  argu- 
ment, takes  no  part  in  this  decision. 
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STATE  EX  REL.  CL.\RK,  Relator,  v.  DISTIUCT  COURT 
OF  THE  SECOND  JUDICIAL  DISTRICT 

et  al..  Respondents. 

(No.  2,072.) 
(Sabmitted  Mar  25,  1904.     Decided  May  26.  1904.) 

Courts — Siipreine    Court — Supervisory   Control   Over  District 
Courts — Exercise — Bemedy  by  Appeal — -Adequacy. 

1.  By  a  rule  of  the  district  court  of  Sliver  Bow  county,  all  matters  of  a 
criminal  nature  were  to  be  heard  In  Department  3  of  that  court.  An 
accusation  under  Penal  Code,  Section  1531,  was  filed  in  Department  1,  and 
the  Judge  of  that  department  denied  an  application  for  the  transfer  of  the 
cause  to  Department  3.  Held,  that  the  supreme  court  would  not  issue  a 
writ  of  supervisory  control  to  compel  the  removal  of  the  case  to  Department 
3,  where  it  did  not  appear  that,  if  Department  1  should  proceed  to  a 
determination  of  the  accusation,  accused  would  suffer  any  injury  for  which 
an  appeal  would  not  furnish  an  adequate  remedy. 

2.  The  supervisory  control  power  was  vested  in  the  supreme  court,  not  for 
the  purpose  of  interfering  at  every  stage  of  the  proceedings  in  the  district 
court  and  directing  the  conduct  of  the  business  there,  but  only  under  extra- 
ordinary circumstances,  where  there  Is  no  other  remedy  and  a  party  litigant 
is,  by  some  wrong  committed  by  the  court,  liable  to  suffer  irreparable 
injury. 

Application  for  a  writ  of  supen-isorj  control  by  the  state, 
on  the  relation  of  William  D.  Clark,  against  the  Second  judicial 
district  court  and  Hon.  E^  W.  Harney,  judge.    Writ  denied. 

Mr.  C.  F.  Kelley,  and  Mr.  E.  S.  Booth,  for  Relator. 

:MR.  chief  justice  BRANTLY  delivered  the  opinion 
of  the  court. 

A})plication  for  writ  of  supervisory  control.  Under  one  of 
the  rules  adopted  by  the  district  court  of  Silver  Bow  county 
for  the  dispatch  of  business,  all  criminal  causes  and  all  matters 
of  a  criminal  nature  are  assigned  for  hearing  and  determination 
to  Department  3  of  said  court.  The  court  consists  of  three  de- 
partments, each  presided  over  by  a  separate  judge.  About  De- 
cember 23,  1903,  Hon.  E.  W.  Harney,  one  of  said  judges,  Avho 
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presides  over  Department  1  of  the  court,  called  a  grand  jury 
for  the  purpose  of  inquiring  int^the  official  acts  of  the  various 
county  officers  of  Silver  Bow  county,  and  such  other  matters  as 
might  fall  within  the  cc^nizance  of  a  grand  jury.  The  jury  was 
duly  impaneled,  and  has  been  in  session  from  time  to  time  since 
December  23d  until  the  present  time.  On  April  23,  1904,  the 
grand  jury  returned  into  court,  and  presented,  for  the  purpose 
of  having  the  same  filed,  an  accusation  charging  the  relator 
herein  with  official  misconduct,  and  demanding  that  on  account 
thereof  he  be  removed  from  his  office  of  county  commissioner 
of  Silver  ]3ow  county.  Said  accusation  charged  that  the  relator 
had  been  guilty  of  willful  and  corrupt  misconduct  and  mal- 
feasance in  office,  constituting  criminal  offenses  under  the  Peual 
Code  of  the  state  of  Montana,  and  justifying  the  court,  if  the 
charges  were  found  to  be  true,  in  sunmiarily  removing  the  rela- 
tor from  office.  Xotice  of  the  filing  of  said  accusation  was  by 
the  county  attorney  served  upon  the  relator,  together  with  a 
copy  thereof,  requiring  him  to  appear  before  Department  1  of  * 
said  district  court,  before  E.  W.  Harney,  judge,  on  May  13, 
1904,  to  answer.  At  the  time  specified  in  the  notice  the  relator 
appeared,  and,  by  motion  in  writing,  duly  requested  said  Har- 
ney to  make  an  order  transferring  the  matter  of  the  accusation 
to  Department  3  of  said  court  for  all  further  proceedings  to  be 
had  therein,  in  accordance  with  the  rules  of  said  court.  This 
motion,  after  argument  and  consideration,  was  denied,  and  the 
said  Harney  thereupon  proceeded  to  take  jurisdiction  and  try 
said  matter  in  Department  1. 

It  is  charged  in  the  petition  that  the  action  of  said  Harney 
in  refusing  to  transfer  the  cause,  and  in  assuming  jurisdiction 
thereof,  and  in  proceeding  to  hear  and  determine  it  in  Depart- 
ment 1  of  the  said  court,  is  in  plain  violation  of  the  rule  of  court 
established  to  regulate  proceedings  in  ?aid  court,  and  is  a  viola- 
tion and  abuse  of  judicial  discretion,  and  that  the  said  Harney 
is  acting  in  excess  of  his  lawful  authority  and  jurisdiction  as 
judge  of  said  court.  It  is  further  alleged  that  relator  has  no 
plain,  speedy  or  adequate  remedy  at  law  or  by  ap])eal,  and  that, 
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unless  this  court  interferes  by  its  supervisory  power  to  compel 
said  Harney  to  observe  the  rule  prescribed  for  the  assignment 
of  the  business  of  said  court,  he  will  continue  to  violate  said 
rule,  and  proceed  to  hear  and  determine  the  cause  in  Depart- 
ment 1  of  said  court,  to  the  prejudice,  damage  and  irreparable 
injury  of  relator. 

The  only  question  presented  is  whether  or  not  this  court  is 
justified  in  using  its  extraordinary  power  at  this  stage  of  the 
proceedings  in  the  district  court  to  compel  the  presiding  judge 
to  obey  one  of  the  rules  of  that  court 

The  accusation  was  presented  against  the  relator  under  the 
authority  of  Section  1531  of  the  Penal  Code.  The  chapter  of 
that  Code  in  which  this  section  is  found  authorizes  proceedings 
for  the  removal  of  district,  county,  township  and  municipal 
officers  for  corrupt  misconduct  or  malfeasance  in  office,  and  pre- 
scribes the  mode  of  procedure  to  be  pursued.  Section  1543, 
found  in  the  same  chapter,  provides:  "From  a  judgment  of 
removal  an  appeal  may  be  taken  to  the  supreme  court,  in  the 
same  manner  as  from  a  judgment  in  a  civil  action,  but  until 
such  judgment  is  reversed,  the  defendant  is  suspended  from 
his  office.  Pending  the  appeal,  the  office  must  be  filled  as  in 
case  of  a  vacancy." 

The  theory  of  the  relator's  application  is  that  when  a  district 
court  has  adopted  rules,  under  the  provisions  of  Section  111 
of  the  Code  of  Civil  Procedure,  "for  its  own  government  and 
the  government  of  its  officers,"  such  rules  have  the  force  and 
effect  of  statute  law,  and  may  not  be  disregarded  by  the  judges 
or  the  officers.  He  relies  upon  the  decisions  of  this  court  to 
support  the  position  which  he  assimies.  {Montana  Ore  Pvr- 
chasing  Co.  v.  Boston  &  Montana  G.  C.  &  S.  M.  Co.,  27  Mont. 
288,  70  Pac.  1114;  State  ex  rel.  King  v.  District  Court,  25 
Mont.  202,  64  Pac.  352.)  Assuming,  without  deciding,  that 
the  rule  in  question  is  so  far  binding  upon  the  court  as  to  give 
to  litigants  and  those  charged  with  crimes  the  right  to  be  tried 
by  one  of  the  judges  to  the  exclusion  of  the  others,  nevertheless 
we  do  not  think  that  at  this  juncture  in  the  proceedings  this 
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court  should  interfere.  The  power  of  this  court  now  invoked 
was  vested  in  it,  not  for  the  purpose  of  interfering  at  every 
stage  of  the  proceedings  in  the  district  court,  and  directing  the 
conduct  of  the  business  there,  but  only  under  extraordinary 
circumstances,  where  there  is  no  other  remedy,  and  a  party  liti- 
gant is,  by  some  wrong  committed  by  the  court,  liable  to  suffer 
irreparable  injury.  In  this  case  it  does  not  appear  that,  if  the 
court  proceeds  to  a  determination  of  the  accusation,  the  relator 
will  suffer  any  injury  or  wrong  for  which  an  appeal  will  not 
furnish  him  an  adequate  remedy.  It  is  true  that,  if  found 
guilty,  he  will  be  ousted  from  office  pending  his  appeal  to  this 
court,  and  such  result  will  fix  his  status  in  the  meantime.  The 
possibility  of  this  result,  however,  does  not  justify  this  court 
in  using  its  extraordinary  power  to  grant  him  relief.  This  court 
cannot  anticipate  that  he  will  be  convicted,  or  that  during  the 
progress  of  the  trial  he  will  not  have  afforded  to  him  every  op- 
portunity to  make  his  defense.  If  it  be  prejudicial  for  Judge 
Harney  to  sit  in  the  cause  and  try  it  in  violation  of  the  rule, 
such  error  would  be  available  on  appeal,  and  would  result  in 
a  reversal  of  the  judgment. 

The  application  presents  a  question  very  similar  to  the  one 
presented  in  the  case  of  State  ex  rcl.  Shores  v.  District  Court, 

m 

27  Mont.  349,  71  Pac.  159,  in  which  this  court  was  asked  for 
a  writ  to  compel  the  district  court  of  Silver  Bow  county,  Hon. 
John  B.  McClernan  presiding,  to  vacate  an  order  setting  a  dis- 
barment proceeding  for  trial,  and  directing  the  district  judge 
to  grant  a  postponement  to  enable  the  accused  to  prepare  for 
trial.  With  reference  to  it,  it  was  said :  "If  the  judgment  in 
the  case  should  be  adverse,  an  appeal  from  it  would  furnish  a 
remedy  as  complete  and  adequate  as  the  court  can  furnish  in 
any  case,  and  would  be  preventive  of  any  wrong  whatever, 
except  such  as  would  be  an  incidental  result  of  any  erroneous 
judgment,  for  which,  owdng  to  the  imperfection  of  human  in- 
stitutions, no  remedy  has  as  yet  been  devised,  execept  to  correct 
it  by  the  ordinary  procedure  in  the  trial  court,  or  upon  review 
by  the  appellate  court." 


\ 
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This  view  renders  it  unnecessary  to  decide  how  f&r  the 
judges  of  the  district  courts  may  circumscribe  and  limit  the 
discretion  vested  in  them  by  law  to  regulate  the  arrangement 
of  the  calendar  and  the  assignment  of  causes  for  hearing  by  the 
adoption  of  such  a  rule  as  the  one  in  question. 

The  writ  is  denied. 

WHt  denied. 


30  440! 
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CHRISTIAXSEX,  Respondext,  v,  ALDRICH  et  al.. 

Appellants. 

-~  -     .  (No.  1,857.) 

30        *46 
37         419 
^37        520  (Submitted  April  19,  1904.     Decided  May  28,  1904.) 

Specific  rerforynan^e — Complaint — Adequate  Remedy  at  Law 
— Tender — Amendment  —  Appeal — Technical  Objections — 
Harmless  Error. 

1.  Where  a  complaint  alleged  breach  of  a  contract  to  convey  land  described 
therein,  it  was  sufficient  to  raise  the  presumption  that  pecuniary  compen- 
sation would"  not  afford  adequate  relief,  within  Civil  Code,  Section  4410, 
Subd.  2,  though  there  was  no  allegation  of  special  circumstances  showing 
that  plaintiff  had  no  adequate  relnedy  at  law. 

2.  In  an  action  for  specific  performance  of  a  contract  to  convey  land.  It  was 
not  necessary  that  the  complaint  should  allege  that  defendants  were  the 
owners  of  the  land  at  the  time  the  contract  was  made,  since,  if  defendants 
were  not  the  owners,  or  had  placed  themselves  in  such  a  position  that  they 

j  could  not  perform  their  contract,  such  facts  were  matters  of  defense. 

I  3.      In  a  suit  for  specific  performance,  an  answer  alleging  that,  since  the  con- 

I  tract  was  made,  defendants  had  conveyed  the  land  in  controversy  to  an- 

other,  constituted  an  admission  that  defendants  were  the  owners   of  the 
land  at  the  time  the  contract  was  made. 
I  4.      Under    Code   of   Civil    Procedure,    Section   778,   a   technical   objection  to  a 

i  complaint   in  a  suit  for  specific  performance  not  affecting  the  substantial 

I  rights  of  the  parties  is  not  available  after  Judgment. 

5.      Where,  in  a  suit  for  specific  performance,  it  was  alleged  that  defendants 
had  withdrawn  the  deed  from  escrow,  and  it  appeared  that  a  tender  of  the 
I  balance  of  the  price  would  not  have  been  accepted  and  would  have  been 

I  of  no  avail,  and  plaintiff  tendered  the  money  In  court,  paid  the  same  to 

i  the  clerk,  and  demanded  a  deed,  defendants  having  removed  from  the  state 

I  and  being  absent  at  the  time  plaintiff  desired  to  make  payment,  it  was  no 

I  objection  that  the  complaint  failed  to  allege  a  tender  of  the  balance  of  the 

I  price  before  suit  brought. 


30  Mont.]        Chkistiansen  v.  Aldrich  et  al.  447 

6.  Where,  in  a  suit  for  specific  performance,  defendant  admitted  the  making 
of  the  contract,  and  relied  on  a  defense  other  than  the  statute  of  frauds 
to  defeat  the  action,  such  statute  was  not  available  as  a  defense  unless 
specially  pleaded. 

7.  Where,  in  a  suit  for  specific  performance,  plaintiff  pleaded  a  breach  of  the 
contract,  and  defendant  alleged  that  plaintiff  had  failed  to  perform  within 
the  time  prescribed,  whereupon  defendant  had  sold  the  land  to  W.,  but  did 
not  allege  whether  the  sale  to  W.  was  before  or  after  the  commencement 
of  the  action,  nor  state  any  facts  with  reference  to  the  consideration  paid 
by  W.,  and  his  notice  of  plaintiff's  equity,  the  answer  did  not  set  up  suffi- 
cient new  matter  to  require  replication. 

8.  In  a  suit  for  specific  performance,  plaintiff,  pending  a  motion  for  Judgment 
on  the  pleadings,  applied  for  leave  to  amend  the  complaint  by  adding  an 
allegation  of  tender  of  the  unpaid  purchase  price,  and  a  demand  for  a  deed, 
and  by  making  an  allegation  of  readiness  and  willingness  to  perform  more 
specific.  Held,  that  the  application  was  properly  granted,  defendants  hav- 
ing declined  the  court's  offer  to  postpone  the  hearing  to  the  next  term. 

9.  Where,  after  a  trial  amendment,  the  case  proceeded  and  was  itried  upon 
the  issues  formed  by  ine  amended  complaint  and  answer,  and  it  appeared 
that  defendants  were  afforded  every  opportunity  to  present  their  entire 
case,  the  fact  that  the  amendment  was  not  formally  incorporated  in  the 
complaint  was  not  reversible  error. 

Appeal  from  District  Court,  Chouteau  County;  John  \\\ 
Tattcm,  Judge. 

Action  by  Charles  Christiansen  against  William  G.  Aldrich 
and  another.  From  a  decree  in  favor  of  plaintfff,  and  from  an 
order  denying  a  motion  for  a  new  trial,  defendants  appeal. 
Affirmed. 

Stateme:nt  of  the  Case. 

This  action  was  brought  to  enforce  specific  performance  of 
a  contract  to  convey  certain  real  and  personal  property,  con- 
sisting of  farm  lands  in  Chonteau  county,  and  shares  of  the 
capital  stock  in  an  irrigation  company.  The  complaint  alleges, 
in  substance,  that  under  the  terms  of  the  contract  which  was 
entered  into  by  the  plaintiff  and  defendants  on  October  14, 
1899,  the  plaintiff  was  to  pay  for  the  property  the  sum  of 
$3,200— $1,100  upon  that  date,  and  the  balance  within  a  rea- 
sonable time — and  defendants  were  to  execute  a  deed  and  put 
it  in  escrow  in  the  Stockmen's  National  Bank  at  Fort  Benton, 
Montana,  to  be  delivered  to  tho  plaintiff  upon  his  payment  of 
the  balance  of  the  purchase  price  to  the  bank ;  that  the  cash  in- 
stallment was  paid  and  the  deed  executed  and  deposited  in  ac- 
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cordance  with  the  temis  of  the  agreement;  that  an  error  was 
made  in  the  deed  with,  reference  to  a  certain  water  right  used 
upon  the  land,  and  that  on  or  about  October  24,  1899,  it  was 
withdrawn  from,  deposit  for  correction;  that  it  was  corrected, 
but  that  the  defendants  obtained  possession  of  it,  and  never  re- 
turned it  to  the  depositary' ;  that  defendants  have  refused  to 
convey  the  property;  and  that  the  plaintiff  stands  ready  and 
willing  to  j)erform  his  part  of  the  contract  and  make  final  pay- 
ment whenever  a  deed  is  tendered  him  or  deposited  with  the 
bank  according  to  the  agreement. 

The  defendants  admit  the  making  of  the  contract  as  alleged 
in  the  complaint,  except  that  it  is  averred  that  the  deferred  pay- 
ment was  to  be  made  within  seven  days  after  the  deposit  of  the 
deed.  It  is  admitted  that  the  cash  installment  was  paid,  and 
that  the  deed  was  withdrawn  from  deposit  for  tlie  purpose  of 
correction ;  but  it  is  alleged  that  it  was  thereupon  returned  to 
tlic  bank,  and  remained  there  until  after  the  expiration  of  the 
time  allowed  for  payment,  and  after  reix^ated,  though  fruitless, 
demandft  nuule  4ij)on  the  plaintiff  for  payment  under  the  terms 
of  the  agnx^ment,  whereupon  it  was  withdrawn.  It  is  further 
alleged  that  alK)ut  the  middle  of  July,  1900,  the  defendants  sold 
and  conveyed  the  property  to  one  Winters,  who  at  once  entered 
into  the  ]X)ssession  of  it,  and  has  been  the  owner  of  it  and  in  pos- 
session since  the  conveyance  was  made  to  him. 

There  are  in  the  pleadings  allegations  of  both  plaintiff  and 
defendants  of  damages  sustained  by  them,  respectively,  by 
failure  on  the  part  of  the  other  to  observe  the  terms  of  the  con- 
tract; but  the  issues  thus  presented  were  mutually  abandoned, 
and  it  is  not  necessary  to  notice  them. 

The  plaintiff's  replication  does  not  either  generally  or  specific- 
ally deny  that  the  terms  of  the  contract  were  as  alleged  in  the 
answer. 

The  action  was  commenced  and  a  notice  of  lis  pendens  filed 
under  the  statute  of  July  9,  1900.  The  cause  came  on  for  trial 
on  tliese  pleadings  on  May  31,  1901.  The  defendants  moved 
for  judgment  on  the  pleadings.     The  grounds  of  the  motion 
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are  not  stated,  but  we  gather  from  the  briefs  of  counsel  that 
they  were  that  the  complaint  does  not  state  a  cause  of  action, 
and  that  substantial  now  matters  of  defense  alleged  in  the  an- 
swer are  not  denied  in  the  replication.  Pending  tlie  motion, 
counsel  for  plaintiff  asked  leave,  and  were  permitted,  over  ob- 
jection of  defendants,  to  amend  the  com])laint  by  inserting 
therein  the  following:  ^*That  the  plaintiff  is  now  and  since 
April  1,  1900,  has  l)een  ready,  anxious  and  willing  to  pay  to 
the  defendants  the  said  balance  sum  due  on  the  purchase  price 
of  said  lands,  and  now  to  the  defendants  tenders  said  sum,  to- 
wit,  $2,100,  and  pays  the  same  into  court  for  the  \ise  of  the 
defendants,  and  the  ]>laintiff  now  demands  the  execution  and 
delivery  of  said  deed."  Counsel  then  tendered  to  defendants 
and  paid  to  the  clerk  the  balance  of  the  purchase  price.  The 
motion  for  judgment  wa4j  then  denied.  Counsel  for  defendants 
then  moved  for  a  continuance  on  the  ground  that  they  were  not 
ready  to  meet  the  allegations  contained  in  the  amendment.  TJie 
court,  after  stating  that  the  hearing  would  be  continued  upon 
a  showing  of  surprise  by  defendants,  and  counsel  having  de- 
clined to  make  such  showing,  denied  the  motion.  Counsel  then 
aske<l  that  thev  be  allowed  the  statutory  time  in  which  to  tile 
amended  answer  after  service  of  the  amendment.  This  motion 
was  also  denied,  the  court  stating  that,  if  counsel  desired,  the 
hearing  would  \yo  ]K)stponed  for  twenty-four  hours.  The  court 
further  stated  that  it  was  of  the  o]>inion  that  the  amendment  to 
the  complaint  was  already  sufficiently  met  by  the  allegations 
and  denials  of  the  answer.  Thereuiwn  objection  was  made  to 
the  introduction  of  evidence  on  the  ground  that  the  amended 
complaint  failed  to  state  a  cause  of  action.  This  objection  was 
overruled.  The  trial  was  then  had,  resulting  in  findings  and 
a  judgment  in  favor  of  the  plaintiff,  requiring  the  conveyance 
to  be  executed  and  delivered  to  plaintiff;  omitting,  however, 
the  shares  of  stock,  any  claim  to  which  plaintiff  expressly 
waived.  From  the  judgment  and  an  order  denying  their  motion 
for  a  new  trial,  the  defendants  have  appealed. 

The  grounds  of  the  appeals  are  that  the  rulings  referred  to, 
with  certain  others  uix)n  the  admissibility  of  evidence,  were 
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prejudicial  to  the  defendants;  that  the  judgment  is  not  sus- 
tained by  the  pleadings ;  and  that  the  findings  are  not  sustained 
by  the  evidence. 

Messrs.  Downing  &  Stephenson,  for  Appellants. 

Under  the  statutes  of  this  state,  and  the  general  law  on  the 
subject,  plaintiff  has  failed  to  state  a  case  in  his  complaint. 
(Civil  Code,  Sees.  4410,  4418,  4417;  Wi^Jcham  v.  Barker,  82 
Cal.  46;  Clary  v.  Folger,  84  Cal.  316;  Mayger  v.  Cruse,  5 
Mont.  497;  ^Yolf  v.  Oreat  Falls,  etc,  Co.,  15  Mont.  62;  Hen- 
derson v.  Hicks,  58  Cal.  364 ;  Am.  Dee.  Vol.  54,  page  132  and 
note;  Williams  v.  Marsliall,  19  Cal.  448;  Goodule  v.  West,  5 
Cal.  339 ;  Kinkead  v.  Shreve,  17  Cal.  275  ;  Gray  v.  Daugherty, 
25  Cal.  279 ;  Doyle  v.  Teas,  5  111.  202 ;  Bradford  v.  Foster,  87 
Tenn.  4 ;  Englander  v.  Rogers^  41  Cal.  230 ;  Senter  v.  Davis, 
38  Cal.  450.) 

The  evidence  introduced  by  the  plaintiff  does  not  show  suffi- 
cient facts  to  sustain  his  complaint  or  authorize  the  court  to 
grant  the  relief  asked.  (Wolf  v.  Chreaf  Falls,  etc.  Co.,  15  Mont 
62;  Civil  Code,  Sec.  2342;  Dvcie  v.  Ford,  8  Mont.  240;  Jen- 
kins V.  Hai-rison,  66  Ala.  345 ;  21  Am.  Rep.  245 ;  36  Am.  Dec. 
87 ;  54  N.  E.  1019,  181  111.  633 ;  Forrester  v.  Flores,  64  Cal. 
24.) 

Mr.  W.  B.  Sands,  and  Mr.  George  H.  Stanton,  for  Respond- 
ent. 

MR  CHIEF  JUSTICE  BEANTLY,  after  stating  the  case, 
delivered  the  opinion  of  the  court 

1.  It  is  argued  that  the  complaint  does  not  state  a  case  for 
specific  performance,  within  the  purview  of  Section  4410  of 
the  Civil  Code.  In  this  we  think  counsel  are  in  error.  It  is 
true,  the  facts  and  circumstances  stated  do  not  bring  it  within 
the  provisions  of  subdivisions  1,  3  and  4  of  this  section ;  but 
the  allegation  of  a  breach  of  the  contract  to  convey  the  land 
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described  is  itself  sufficient  to  raise  the  presumption  that  pecu- 
niary compensation  would  not  afford  adequate  relief.  This 
brings  the  case  within  subdivision  2  of  the  section.  It  is  not 
necessary  for  the  plaintiff  to  allege  special  circumstances  show- 
ing that  he  has  no  adequate  remedy  at  law.  (Ide  v.  Leiser, 
10  Mont.  5,  24  Pac.  695,  24  Am.  St.  Rep.  17 ;  Baunumn  v. 
Pinchieij,  118  X.  Y.  604,  23  N.  K  916;  Pomeroy,  Equity 
Jurisprudence,  Sees.  221,  1402;  Civil  Code,  Sec.  4413.) 
Whether  specific  performance  of  a  contract  to  purchase  land 
will  be  compelled  in  the  particular  case  depends  upon  the  cir- 
cumstances, and  the  relief  will  be  granted  or  withheld,  in  the 
discretion  of  the  court,  though  the  plaintiff  may  have  another 
remedy  at  law.  (Baumann  v.  Pinchney,  supra;  Brown  v.  Haff, 
5  Paige,  235,  28  Am.  Dec.  425.) 

It  is  argued  that  the  complaint  is  defective  in  failing  to  al- 
lege that  the  defendants  were  the  owners  of  the  land  in  contro- 
versy at  the  time  the  contract  was  made.  If  it  be  a  fact  that 
the  defendants  entered  into  a  contract  which  they  could  not 
perform,  or  that,  since  it  was  made^  they  have  placed  themselves 
in  such  a  position  that  they  cannot  perform  it,  this  is  a  matter 
of  defense,  and  the  duty  to  allege  and  prove  it  devolves  upon 
them.  {Ide  v.  Leiser,  10  Mont.  5,  24  Pac.  695,  24  Am.  St. 
Rep.  17 ;  Greenfield  v.  Carlton,  30  Ark.  547 ;  Waterman  on 
Specific  Performance,  89.)  Conceding,  however,  that  it  should 
appear  from  the  complaint  that  the  defendants  were  the  owners 
at  the  time  the  contract  was  made,  and  that  the  complaint  is 
defective  in  failing  to  allege  this  fact,  the  answer  of  defendants 
aids  the  complaint  by  the  allegation  that  since  the  contract  was 
made  the  defendants  have  sold  and  conveyed  the  land  in  con- 
troversy to  one  Winter,  who  is  now  the  owner  and  in  possession 
of  it,  and  has  been  since  the  said  conveyance  was  made  to  him. 
Ihis  allegation  carries  ^\dth  it  the  admission  that  the  defend- 
ants were  the  owners  at  the  time  the  contract  was  made,  and 
thus  cures  the  defect  in  the  complaint.  (Lynch  v.  Bechtel,  19 
Mont.  548,  48  Pac.  1112.)  Though  the  complaint  might  have 
been  held  bad  on  demurrer,  yet,  this  admission  being  made,  and 
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the  court  having  found  for  the  plaintifl  and  entered  a  decree  in 
his  favor,  the  defendants  may  not  be  heard  to  urge  on  appeal 
that  the  complaint  is  fatally  defective.  {II ersh field  £  Bro,  v. 
Aikeji,  3  Mont.  442 ;  Duignaii  v.  Montana  Club,  16  Mont.  189, 
40  Pac.  2J)4;  Murphy  v.  Ph^^lps,  12  Mont.  531,  31  Pac.  64; 
Northrop  v.  BooU'C,  66  111.  368.)  At  best,  the  objection  is  tech- 
nical, and  does  not  affect  the  substantial  rights  of  the  parties. 
It  must  therefore  be  disregarded,  as  falling  within  the  spirit 
of  Section  778  of  the  Code  of  (Mvil  Procedure. 

It  is  said  that  the  complaint  is  defective  for  failing  to  show  a 
tender  of  the  balance  of  the  purchase  money  before  the  action 
was  brought.  It  is  undoubtedly  the  general  rule  that,  if  a  part 
of  the  ))urchase  price  is  still  due  and  payable,  the  plaintiff  seek- 
ing to  have  the  conveyance  compelled  must  allege  and  prove  a 
tender  of  it,  and  bring  it  into  court.  But  the  rule  is  not  in- 
variable. An  exception  to  it  is  where  it  is  apparent  from  the 
pleading  that  a  tender  would  be  useless.  **Where  the  vendor 
claims  to  have  rescinded,  repudiates  and  denies  the  obligation 
of  the  contract,  })lacing  himself  in  such  a  position  that  it  aj> 
j)ears  that,  if  the  tender  were  made,  its  acceptance  would  be 
refused,  then  no  tender  need  be  made  bv  the  vendee.  *  *  * 
In  such  case  it  is  enough  if  the  plaintiff  offer  by  his  bill  to  bring 
in  the  money  when  the  amount  is  liquidated  and  he  has  his 
decree  for  performance."  {Brock  v.  Ilidy,  13  Ohio  St.  306. 
See,  also,  Deichrnann  v.  Deichmami,  49  Mo.  107 ;  Crai^  v. 
Snuth,  2  X.  Y.  60;  Ilunier  v.  Daniel  4  Hare's  Eq.  420;  20 
Ency.  PI.  &  Pr.  455;  Tohlri  v.  LarVui,  183  Mass.  389,  67  X. 
E.  340.) 

The  complaint  alleges  that  th^  defendants  violated  their  con- 
tract by  withdrawing  the  deed  from  the  bank  and  refusing  to 
make  the  convevance.  It  is  clear  from  this  statement  that  a 
tender  would  have  been  useless.  The  bank  was  autliorized  to 
hold  the  deed  subject  to  the  order  of  the  defendants  upon  pay- 
ment of  the  balance  of  the  purchase  price.  Plaintiff  could  make 
the  tender  to  the  bank  only.  When  the  deed  was  withdrawn, 
the  bank  was  no  longer  authorized  to  receive  payment,  nor  was 
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there  any  other  person  authorized  to  receive  it  under  the  terms 
of  the  contract.  A  tender  to  the  bank,  therefore,  would  have 
been  a  mere  form,  and  of  no  avail.  The  plaintiff  \^s  not  boimd 
to  hunt  np  the  defendants  and  tender  it  to  them.  Furthermore, 
the  plaintiff  tendered  the  money  in  court,  paid  it  to  the  clerk, 
and  demanded  the  deed.  He  thus  submitted  himself  to  the 
court  for  all  purposes  in  the  case.  (Hunter  v.  Daniel,  supra.) 
Under  the  circumstances,  this  is  sufficient — especially  so,  since 
it  appears  from  the  evidence  that  the  defendants  had  removed 
from  the  state,  and  were  absent  at  the  time  when  plaintiff  de- 
sired to  make  the  payment. 

2.  Again,  it  is  urged  that  the  contract  is  void  under  Section 
2342  of  the  Civil  Code,  which  declares  ''that  no  agreement  for 
the  sale  of  real  property  or  any  interest  therein  is  valid,  unless 
the  same,  or  some  note  or  memorandum  thereof,  be  in  writing 
and  subscribed  by  the  party  to  be  charged,  or  his  agent  there- 
unto authorized  in  writing." 

The  defendants  in  their  answer  admit  the  making  of  the  con- 
tract, but  rely  upon  the  defense  that  the  plaintiff  breached  it  on 
his  part  by  his  failure  to  pay  the  balance  of  the  purchase  price 
within  seven  days,  the  time  in  which  they  allege  payment  should 
have  been  made;  and,  as  a  ooimterclaim,  they  allege  damages 
for  this  breach,  and  ask  judgment  for  the  amount  alleged.  The 
statute  is  not  pleaded,  and,  so  far  as  the  record  shows,  the  de- 
fendants did  not  in  the  district  court  rely  upon  it.  They  cannot 
now  avail  themselves  of  this  defense.  The  rule  prevails  in  this 
state  that,  where  the  making  of  the  contract  alleged  in  the  com- 
plaint is  put  in  issue  by  the  answer,  the  defendant  may  avail 
himself  of  the  statute  without  pleading  it*  (Ryati  v.  Dunphy, 
4  Mont.  34'2,  1  Pac.  710;  Sweetland  v.  Barrett,  4  Mont.  217, 
1  Pac.  745;  Code  of  Civil  Procedure,  Sees.  3270,  3274.)  A 
different  rule  applies,  however,  when  the  making  of  the  contract 
is  admitted,  as  in  this  case,  and  other  defenses  are  relied  upon 
to  defeat  the  action.  In  such  case  the  statute  is  not  available 
unless  specially  pleaded.  {Mayhee  v.  Moore,  90  Mo.  340,  2 
S.  W.  471;  Iverson  v.  Cirhel,  56  Minn.  299,  57  X.  W.  800; 
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Connor  v.  Uingten,  19  Neb.  472,  27  X.  W.  443 ;  Barrett  v.  Mc- 
Allister, 33  W.  Va.  738,  11  S.  K  220  ;Dujfyy.  O'Donovan,  46 
X.  Y.  223;  Cozine  v.  Graham,  2  Paige,  177.)  It  is  therefore 
not  necessary'  to  consider  whether  the  contract  is  within  its 
terms. 

« 

3.  The  next  jmint  urged  is  that  the  court  should  have 
gi'anted  the  defendants'  motion  for  judgment  on  the  pleadings, 
because  new  matter  set  up  in  the  answer  was  not  put  in  issue 
by  the  replication.  This  point  is  disposed  of  by  the  remark  that 
nothing  alleged  in  the  answer,  except  the  counterclaim  for  dam- 
ages for  breach  of  the  contract,  required  a  replication.  As  noted 
in  the  statement  of  facts,  this  feature  of  the  case  was  by  stipu- 
lation abandoned  at  the  hearing.  The  allegations  of  the  answer, 
except  in  one  particular,  amounted  to  no  more  than  an  issue 
upon  the  averments  in  the  complaint.  With  reference  to  this 
feature  of  it — the  alleged  sale  to  Winter — it  may  be  said  that 
the  allegations  are  not  sufficient  to  state  a  defense,  in  that  it  does 
not  appear  therefrom  whether  the  sale  was  made  before  or  after 
the  commencement  of  the  action,  nor  what  were  the  facts  as  to 
consideration  paid  by  Winter,  and  his  notice  of  plaintiff's 
equity.  If  it  was  made  before  the  commencement  of  the  action, 
the  defendants  could  not  perform  the  contract.  If  made  after 
that  time,  and  the  filing  of  a  notice  of  lis  pendens  by  the  plain- 
tiff, it  would  not  affect  plaintiff's  rights,  nor  aid  the  defendants. 
To  avoid  the  merits  of  the  action,  therefore,  the  allegations 
should  be  specific  in  their  statements,  so.  as  to  inform  the  court 
what  were  the  facts,  and  it  could  know  whether  it  might  prop- 
erly deny  the  relief  demanded.  The  court  properly  overruled 
the  motion  for  judgment. 

4.  Error  is  alleged  upan  the  action  of  the  court  in  permit- 
ting the  amendment  to  the  complaint  pending  defendants'  mo- 
tion for  judgment  on  the  pleadings,  and  then  denying  defend- 
ants' motion  for  a  continuance.  .  The  amendment  was  properly 
allowed.  The  only  substantial  addition  made  by  it  to  the  com- 
plaint was  the  tender  of  the  unpaid  purchase  price  and  the  de- 
mand for  the  deed ;  otherwise  its  effect  was  to  render  more  spe- 
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cific  the  allegation  of  the  readiness  and  willingness  on  the  part 
of  the  plaintiff  to  perform  the  contract  on  his  part.  It  does  not 
appear  from  the  record  that  the  defendants  were  not  able  to 
meet  the  allegations  contained  in  the  amendment,  or  that  they 
were  put  to  a  disadvantage  by  it.  Indeed,  it  appears,  on  the 
contrary,  that  they  were  fully  prepared  to  trj'  the  case  on  its 
merits.  The  court  offered  to  postpone  the  hearing  until  the 
next  term,  if  the  defendants  would  make  it  manifest  that  thev 
were  not  ready  to  proceed  with  the  trial.  This  they,  through 
their  counsel,  declined  to  do.  If  the  trial  had  proceeded  without 
the  amendment,  until  the  proofs  were  all  in,  and  an  application 
had  been  made  to  amend,  the  court  should  have  allowed  it,  so 
as  to  make  tlie  pleadings  conform  to  the  proof. 

Counsel  insist  that  the  amendment  should  have  been  formally 
incorporated  in  the  complaint,  that  they  should  have  been  served 
with  a  copy,  and  that  they  should  have  been  allowed  the  statu- 
tory time  of  twenty  days  in  w^hich  to  file  an  amended  answer. 
It  is  true  that  the  amendment  shauld  have  been  incorporated 
in  the  complaint.  Yet  the  trial  proceeded  as  if  such  had  been 
the  ease,  upon  the  issues  framed  by  the  amended  complaint  and 
the  answer,  which  put  them  in  issue.  The  trial  was  upon  the 
merits,  with  full  opportunity,  so  far  as  the  record  shows,  for 
the  defendants  to  present  all  the  evidence  they  had  touching  the 
controversy.  Such  being  the  case,  the  judgment  should  not  be 
reversed  now  upon  the  purely  technical  irregularity  in  the  pro- 
ceedings of  tlie  court  with  reference  to  the  amendment.  (Code 
of  Civil  Procedure,  Sec.  778.) 

5.  As  to  the  ix)int  that  the  evidence  does  not  justify  the 
findings,  we  are  of  the  opinion  that  it  is  amply  sufficient.  The 
only  controversy  in  the  case  arose  upon  the  question  whether 
the  plaintiff  was  to  make  the  payment  wathin  a  reasonable  time, 
as  alleged  by  the  plaintiff,  or  strictly  within  the  seven  days,  as 
alleged  by  the  defendants.  In  support  of  his  position  the  testi- 
mony of  the  plaintiff  is  clear  and  explicit,  w^hile  the  behavior 
of  the  defendants  manifests  that  they  did  not  regard  the  obli- 
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gation  of  the  plaintiff  other  than  as  he  alleged  it  to  be.  The 
findings  of  the  district  court  will  therefore  not  be  disturbed. 

Other  errors  are  assigned,  but  they  are  not  noticed  in  the 
briefs.     We  therefore  do  not  notice  them. 

The  record  shows  that  the  contract  was  fair  and  just,  and 
equal  in  all  its  parts ;  that,  though  the  prgceedings  of  the  court 
Avere  somewhat  irregular,  the  cause  was  tried  upon  the  merits ; 
that  the  findings  of  the  court  are  full  upon  all  the  issues  in- 
volved ;  and  that  the  evidence  fully  sustains  the  findings.     The 

judgment  and  order  are  therefore  affirmed. 

Afjirmed. 


In  re  weed. 

(No.  1,744.) 
(Submitted  May  26,  1904.     Decided  June  3,  1904.) 

A  itomcys — Disharment — Reinstatement, 

Where  an  attorney  was  suspended  for  a  specified  time,  with  a  provision  that 
he  might  at  the  expiration  of  that  time  be  restored  to  the  prlvilegeb  of  an 
attorney,  on  proper  petition,  supported  by  satisfactory  evidence  of  good 
conduct  meantime,  and  at  the  expiration  of  that  time  he  petitioned  for  re- 
instatement, filing  a  certificate,  signed  by  nearly  every  member  of  the  bar 
of  the  city  where  he  resided,  to  the  effect  that  he  had  conducted  himself  as, 
and  was,  a  man  of  good  moral  character,  he  will  be  reinstated. 

Petition  by  Elbert  D.  Weed  for  reinstatement  as  a  member 
of  the  bar.     Petitioner  reinstated. 

Mr,  Henry  C.  Smith,  for  Petitioner. 

MR  JUSTICE  MILBURX  delivered  the  opinion  of  the 
court. 

This  matter  is  before  us  upon  the  petition  of  Ell)ert  D.  Weed 
for  his  reinstatement  as  a  member  of  tlie  bar  of  this  court ;  he 
having  l)een  suspended  for  two  years  by  the  court's  order  made 
and  entered  May  26,  1902,  at  the  expiration  of  which  time,  it 
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was  provided,  he  might  be  restored  to  the  privileges  of  an  attor- 
ney and  counselor  upon  proper  petition,  supported  by  satisfac- 
tory evidence  of  good  conduct  meantime.  (26  Mont.  241,  67 
Pac.  308. )  At  the  expiration  of  one  year  of  the  time  fixed  in 
the  order,  Mr.  Weed,  by  formal  request,  supported  by  petitions 
signed  by  many  members  of  the  bar  and  by  numerous  others, 
prayed  that  he  be  reinstated  at  that  time.  This  request  was 
denied.     (28  Mont.  264,  72  Pac.  653.) 

The  present  petition  is  accompanied  by  a  certificate  in  writ- 
ing, signed  by  nearly  every  member  of  the  1>ar  of  the  city  of 
Helena,  where  the  applicant  has  resided  for  many  years;  the 
signers  being  sixty-one  in  number.  They  include  among  them 
four  ex-justices  of  this  court,  as  well  as  the  two  district  judges 
residing  in  Helena.  All  of  the  gentlemen  referred  to  as  signing 
the  certificate,  which  was  filed  with  the  petition  herein,  certify 
"that  during  all  of  the  time  since  the  26th  day  of  May,  1902, 
the  said  Elbert  D.  Weed  has-  conducted  himself  as,  and  is  now, 
a  man  of  good  moral  character."  The  petition  of  the  applicant, 
unlike  the  one  presented  a  year  ago,  refers  to  the  true  reason 
why  he  was  suspended,  for  that  it  refers  specially  to  the  files 
and  records  in  the  case. 

Considering  now  the  proper  attitude  of  the  petitioner,  and 
the  fact  that  his  conduct  since  the  date  of  his  suspension,  as 
appears  from  the  certificate  of  the  gentlemen  referred  to,  has 
been  such  as  to  cause  us  to  conclude  that  his  conduct  hereafter 
will  be  such  as  it  should  be  as  an  attorney  and  counselor  of  this 

« 

court,  it  is  ordered  that  Elbert  D.  Weed  be  restored  to  the  privi- 
leges of  an  attorney  and  counselor  of  this  court  iipon  his  taking 
the  usual  oath  of  office. 
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1}  J2|     CLARK,  Respondent,  v.  GREAT  NORTHERN  RiilLWAY 

COMPANY,  Appellant. 

(No*  2.027.) 
(Submitted  May  24,  1904.    Decided  June  3,  1904.) 

Justices  of  the  Peace — Defaults — Right  to  Enter — Interposi- 
tion of  Answer — Appeal — Trial  in  the  District  Court — Issues 

Presented, 

• 

1.  \\  uere  defendant  in  a  justice's  court  filed  an  answer  which  put  In  issue  the 
allegations  of  the  complaint,  the  Justice  could  not  enter  judgment  by 
default  on  failure  of  defendant  to  appear  at  the  time  set  for  trial. 

2.  Where  the  record  of  an  action  before  a  justice  showed  that  he  tried  the 
Issues,  and  entered  Judgment  on  the  proof  adduced  by  plaintiff,  the  judg- 
ment was  not  one  by  default,  although  the  justice's  docket  recited  the 
notice  and  entry  of  defendant's  default. 

3.  Constitution,  Article  VIII,  Section  23,  provides  for  appeals  from  justices' 
courts  to  the  district  courts  under  regulations  prescribed  by  law.  Section 
11  provides  that  the  district  court  shall  have  appellate  Jurisdiction  in  such 
cases  arising  in  Justices'  courts  as  may  be  prescribed  by  law.  Code  of  Civil 
Procedure,  Section  1760,  provides  the  manner  of  taking  an  appeal  from 
the  justice's  courts  and  Section  1761  provides  that  on  such  an  appeal  the 
cause  must  be  tried  anew  In  the  district  court.  Held,  that  only  such  ques- 
tions as  were  raised  and  presented  in  the  Justice's  court  can  be  tried  on 
appeal  in  the  district  court,  and  where  there  was  no  showing  that  a  motion 
was  made  in  the  justice's  court  to  set  aside  the  judgment  and  dismiss  the 
cause,  but  the  record  showed  that  the  case  was  tried  on  issues  of  fact  raised 
by  the  answer,  it  was  proper  for  the  district  court,  on  appeal  from  a 
Judgment  for  plaintiff,  to  overrule  a  motion  to  dismiss  the  cause,  and  to 
try  the  Issues  of  fact  which  had  been  raised  before  the  justice. 

4.  The  district  court,  sitting  as  an  appellate  court,  is  one  of  limited  jurisdic- 
tion, and  may  only  proceed  in  the  manner  and  to  the  extent  provided  by 
law. 

Appeal  from  District  Court,  Silver  Bow  County;  E,  ^V. 
Harney y  Judge. 

Action  1)v  G.  Gordon  Clark  against  the  Great  Xorthern 
Railway  Company.  From  a  judgment  for  plaintiff,  defendant 
appeals.     Affirmed. 

il/r.  E,  L.  Bishop,  for  Appellant. 

It  appears  from  the  justiee's  docket  that  on  December  12th, 
the  date  fixed  for  the  trial,  this  case  was  adjourned  indefinitely 
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and  without  date  '^at  the  plaintiff's  request  owing  to  the  defend- 
ant's absence,"  and  nothing  further  done  until  December  18th. 

Section  1590,  Code  of  Civil  Procedure,  provides  that:  *^Un- 
less  postponed  as  provided  in  this  chapter  (Sees.  1591-1593), 
or  unless  transferred  to  another  court,  the  trial  of  the  action 
must  commence  at  the  expiration  of  one  hour  from  the  time 
specified  in  the  notice  mentioned  in  Section  1511,  and  the  trial 
must  proceed  and  there  must  be  no  adjournment  for  more  than 
twenty-four  hours  at  any  one  time  until  all  the  issues  therein 
are  disposed  of."  The  absence  of  the  defendant  is  not  one  of 
the  causes  for  which  a  justice  is  authorized  by  statute  to  post- 
pone the  case.  "The  justice  could  only  do  what  the  statute  says 
he  may  do.  He  has  no  implied  power  or  jurisdiction.  He  must 
follow  the  statutory  direction  or  permission."  {State  ex  rel. 
Kenyon  v.  Lauraiideau,  21  Mont.  p.  220.)  The  result  of  his 
failure  to  comply  with  the  statutory  mandate  was  a  discontinu- 
ance of  the  suit  and  a  total  loss  of  jurisdiction  for  all  purposes, 
rendering  the  judgment  void.  {State  ex  rel.  Kenyon  v.  Lauraii- 
deau, supra;  4  Am.  &  Eng.  Ency.  PI.  k  Pr.  pp.  893,  894,  896; 
Sullen  V.  George  (Mich.),  31  X.  W.  481;  lown  V.  Tel  Co.  v. 
Boylan  (Iowa),  52  K  W.  1122;  McKemia  v.  State  (K  J.), 
53  Atl.  695 ;  School  Dist,  v.  Thompson,  5  Minn.  280,  and  cases 
cited.) 

Section  1660,  Code  of  Civil  Procedure,  requires  a  justice  to 
enter  in  his  docket  "every  adjournment,  stating  on  whose  ap- 
plication and  to  what  time/'  When  the  justice,  on  December 
12th,  adjourned  this  case  without  fixing  and  entering  in  his 
docket  any  definite  time  to  w^hich  it  was  adjourned  he  lost  juris- 
diction to  fui"ther  proceed  therein,  and  the  case  was  discon- 
tinued and  out  of  court.  {Brown  v.  Kellogg,  17  Wis.  490, 
491 ;  Brahmstead  v.  ^Yard,  44  Wis.  591,  approved  in  Brosdle 
v.  Sanderson,  57  X.  W.  49;  YValdvon  v.  Palmer  (Mich.),  62 
X.  W.  731 ;  Murrwy  Bros,  v.  Churchill  cC*  Co.,  86  111.  App.  480 ; 
Lynsky  v.  Pendegrast,  2  E.  D.  Smith,  43 ;  ]Yoodicorth  v.  ]Yool- 
verton,  24  X.  J.  Law,  419;  Linninger  v.  Glenn,  49  X.  W\ 
1128.) 
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In  the  district  court  plaintiff  contended  that  defendant's 
appeal  .constituted  a  general  appearance  by  which  it  waived  the 
question  of  jurisdiction  and  submitted  itself  to  the  jurisdiction 
of  that  court,  relying  upon  Oage  v.  Maryatt,  9  Mont.  265,  de- 
cided under  the  provisions  of  the  Compiled  Laws,  to  sustain 
such  contention.  An  appeal  under  Section  826,  Code  of  Civil 
Procedure,  Compiled  Laws,  removed  the  case  into  the  district 
court  for  retrial  upon  its  merits,  as  if  commenced  there,  there 
being,  as  stated  by  this  court  in  Missoula  E.  L.  Co.  v.  Morgan, 
13  Mont.  p.  396,  "no  provisions  for  the  district  court  on  such 
appeal  to  review  certain  rulings  of  the  justice  of  the  peace  in 
the  course  of  his  adjudication  and  decision  of  the  case  and  on 
the  correctness  or  incorrectness  thereof  determine  the  case  in 
the  district  court."  And  in  Gage  v.  Maryatt,  supra,  this  court 
held,  in  accordance  with  the  general  rule,  that  a  party  after  in- 
voking the  jurisdiction  of  the  district  court  to  try  a  case  anew 
on  the  merits,  could  not  object  to  or  deny  such  jurisdiction,  and 
that  no  appeal  would  lie  from  a  default  judgment  By  the 
adoption  of  Section  1761  of  the  present  Code  of  Civil  Procedure 
a  radical  change  was  eifected  in  the  very  respects  which  con- 
trolled the  decision  of  the  coTirt  in  the  last  twe  mentioned  cases, 
providing  not  only  for  an  appeal  on  questions  of  law  in  all  cases, 
but  for  a 'review  and  rendition  of  judgment  on  questions  of  law 
in  any  case  where  justified  by  the  law  and  the  facts.  (State  ex 
re],  Shanahan  v.  Liridsay,  22  Mont.  p.  400,  et  seq.)  Such  an 
enlargement  of  the  remedy  by  appeal  has  been  uniformly  held 
to  amount  to  a  substitution  of  such  remedy  for  that  by  certio- 
rari, even  where  the  latter  remedy  was  not  expressly  taken 
away  by  statute.  {Craighead  \.  Martin,  25  Minn.  p.  46;  Will- 
iams v.  Bigelow,  11  How.  Pr.  83 ;  Sperry  v.  Reynolds,  65  X.  Y. 
179 ;  Mattice  v.  Litcherdiyi/f,  14  Minn.  142 ;  Rahilly  v.  Lane, 
15  Minn.  447.) 

In  Montana  the  same  legislature  which  gave  this  enlarged 
remedy  by  appeal  took  away,  by  Section  1941,  Code  of  Civil 
Procedure,  the  remedy  by  certiorari  in  all  cases  where  an  appeal 
was  given,  even  though  the  latter  remedy  was  an  inadequate 
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one.  (State  v.  District  Court,  24  Mont.  p.  494;  State  ex  rel. 
Reynolds  v.  Laurandeau,  27  Mont.  p.  522.)  This  would  seem 
to  show  conchisivelj  that  the  intent  of  the  legislature  was  to 
substitute  the  remedy  by  appeal  for  that  of  certiorari.  Any 
other  construction  would  deprive  litigants  of  the  right  to  have 
the  action  of  justices  of  the  peace  in  excess  of  jurisdiction  re- 
viewed, which  right  of  review,  either  by  apjx^al  or  certiorari, 
exists  almost  universally  elsewhere,  and  had  theretofore  existed 
in  Montana  by  certiorari,  {State  v.  Evans,  13  Mont  245.) 
For  while  the  jurisdiction  of  a  justice  to  render  judgment  was 
reviewed  by  this  court  on  certiorari  in  State  ex  rel.  Kenyon  v. 
Laurandeau,  supra,  this  case  was  expressly  overruled  on  this 
point  in  State  v.  District  Court,  24  ilont.  500. 

The  justice's  court  having  no  jurisdiction  to  try  the  case  and 
render  judgment,  it  is  evident  that  the  district  court  did  not 
acquire  such  jurisdiction  unless  the  ajxpeal,  on  question  of  law 
alone,  was  such  a  general  ap})earance  as  to  confer  the  same ;  but 
an  appeal  on  (luestions  of  law  for  the  jnirj^tse  of  testing  the 
jurisdiction  of  the  court  does  not  liave  that  effect.  {Miner  v. 
Francis,  3  X.  Dak.  549;  Craifjhead  v.  Martin,  25  JMinn.  44, 
45;  Shatu  v.  Moser,  3  Mich.  71.) 

The  question  of  jurisdiction  arises  in  every  case,  for  it  is 
one  which  presents  itself  at  the  threshold  and  is  passed  upon  by 
the  court  in  everv  case  bv  the  verv  act  of  assuming  jurisdiction 
to  act  therein.  {Chadwick  v.  Chad  wick,  G  Mont.  576;  Craig- 
head V.  Martin,  25  Minn.  40.)  And  inasmuch  as  the  justice's 
court  had  lost  all  jurisdiction  of  this  action,  the  language  of 
this  court  in  StaJ^e  ex  rel.  Shanahan  v.  Lindsay,  supra,  '*If  the 
case  involves  a  matter  over  wliich  the  justice's  court  has  no 
jurisdiction,  upon  apjDeal  it  is  the  duty  of  the  district  court  to 
set  aside  the  judgment  appealed  from  and  enter  a  judgment 
of  dismissal,"  is  applicable  to  this  case,  and  defendant's  motion 
to  dismiss  should  have  been  granted. 

MR  JUSTICE  HOLLOW  AY  delivered  the  opinion  of  the 
court. 
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This  action  was  commenced  in  a  justice  of  the  peace  court  for 
Silver  Bow  county  by  the  respondent,  who  was  plaintiff  below, 
to  recover  for  work  and  labor  alleged  to  have  been  performed 
for  the  defendant  railway  company.  On  December  2,  1902,  the 
defendant  appeared  in  the  justice  court  and  filed  its  answer, 
putting  in  issue  the  allegations  of  the  complaint.  On  December 
5th  the  justice  of  the  peace  fixed  December  12,  1902,  at  2 
o'clock  p.  m.,  as  the  time  for  the  trial  of  the  cause,  and  gave 
due  notice  as  required  by  Section  1511  of  the  Code  of  Civil 
Procedure.  On  December  12th,  at  the  time  fixed  for  the  trial, 
the  plaintiff  appeared,  but  the  defendant  was  absent;  and  at 
plaintiff's  request  the  justice  of  the  peace  continued  the  cause, 
but  fixed  no  day  to  which  the  adjournment  was  taken.  On 
December  18th  the  justice  fixed  December  22d  at  2  o'clock  p. 
m.  for  the  trial  of  the  cause,  and  gave  due  notice  thereof.  On 
December  2 2d  the  plaintiff  appeared  for  trial,  but  the  defendant 
did  not  apj)ear.  The  justice's  transcript  then  contains  this 
recital :  "Plff.  present  with  his  atty.  and  deft  not  present  by 
attornev  or  otherwise  and  not  for  one  hour  after  the  time  Deer. 
22,  1902,  p.  m.  set  for  trial.  The  default  of  the  deft,  is  on 
motion  of  atty.  for  plff.  noted  and  entered."  The  court,  having 
heard  the  evidence  on  behalf  of  tlie  plaintiff,  entered  judgment 
for  $42  and  costs.  On  December  26th  the  defendant  gave  no- 
tice of  appeal  to  the  district  court,  as  follows : 

^^XoTiCE  OF  Appeal. 

"You  will  please  take  notice  that  the  defendant  in  the  above- 
entitled  action  hereby  appeals  to  the  district  court  of  the  Second 
judicial  district,  in  and  for  the  county  of  Silver  Bow,  from  the 
judgment  therein  made  and  entered  in  the  said  justice  court  on 
the  22d  day  of  December,  1902,  in  favor  of  said  plaintiff  and 
against  said  defendant,  and  from  the  whole  thereof.  This  ap- 
peal is  taken  on  questions  of  law. 

"Yours,  etc. 
"E.  L.  Bishop,  Attorney  for  Defendant  and  Appellant" 
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In  the  district  court  the  railway  company  moved  to  dismiss 
the  case  on  the  ground  that  the  justice  court  had  lost  jurisdiction 
by  its  indefinuite  postponement  on  December  12th.  This  mo- 
tion was  overruled,  and  the  defendant  declined  to  appear  further 
in  the  action.  A  trial  by  jury  having  been  previously  waived, 
the  court  then  heard  testimony  on  behalf  of  the  plaintiff,  and 
rendered  judgment  in  his  behalf,  from  which  judgment  this 
appeal  is  prosecuted. 

The  appellant  urges  here  that  the  justice  of  the  peace  court 
lost  jurisdiction  of  the  cause  when  it  adjourned  on  December 
12,  1902,  for  an  indefinite  period — that  is,  adjourned  without 
specifying  or  fixing  any  definite  time  to  which  the  adjournment 
was  taken,  as  required  by  Section  1660  of  the  Code  of  Civil 
Procedure — and  that  it  could  not  thereafter  render  or  enter  any 
valid  judgment  against  this  appellant,  and,  as  the  justice  court 
did  not  have  jurisdiction  to  render  a  valid  judgment,  the  dis- 
trict court  on  appeal  did  not  acquire  jurisdiction  for  any  pur- 
pose except  to  dismiss  the  cause  altogether. 

Assuming  for  the  purposes  of  this  appeal  that  appellant's 
contention  is  correct^ — ^that  the  justice  court  lost  jurisdiction  of 
the  cause  by  its  adjournment  for  an  indefinite  time — our  in- 
quiry- here  is  as  to  the  action  of  the  district  court  in  its  treatment 
of  the  cause  after  it  had  been  removed  into  that  court  by  the 
appeal  from  the  judgment  rendered  in  the  justice  of  the  peace 
court. 

We  preface  our  consideration  of  the  cause  by  saying,  that  the 
justice  of  the  peace  could  not  enter  the  default  of  the  railway 
company  on  December  22d,  notwithstanding  the  justice's  docket 
entry  seems  to  indicate  that  such  was  attempted.  *  The  defendant 
had  on  file  an  answer  which  put  in  issue  the  allegations  of  the 
complaint,  and,  notwithstanding  the  entry  made  by  the  justice 
of  the  peace  at  the  time  of  the  trial,  the  record  does  show  that 
the  justice  tried  the  issues  and  entered  judgment  on  the  proof 
adduced  by  the  plaintiff,  so  that  the  judgment  was  in  no  sense 
a  judgment  by  default,  and  could  not  have  been.     (Covart  v. 
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llaskins,  39  Kan.  574,  18  Pac.  522;  9  Ency.  Law,  2d  Ed.,  168, 
and  cases  cited;  G  Eiicy.  Pleading  &. Practice,  60.) 

The  notice  of  appeal  filed  in  the  justice  of  the  peace  court 
seeks  to  limit  the  inquiry  in  the  district  court  to  questions  'of 
law  only,  and  in  the  district  court  the  appellant  sought  to  raise 
a  question  ef  law  by  its  motion  to  dismiss  the  case  on  the  ground 
that  the  justice  of  the  peace  had  no  jurisdiction  to  enter  the 
judgment  apjiealed  from.  This  motion  was  overruled,  and  this 
action  of  the  court  is  the  error  assigned  here. 

Section  23,  Article  VIII,  of  the  Constitution,  provides  for 
ap])eals  **f  rom  justice's  courts,  in  all  cases,  to  the  district  courts, 
in  such  manner  and  under  such  regulations  as  may  be  prescribed 
by  law."  Section  1760  of  the  C\jde  of  Civil  Procedure  provides 
the  manner  of  taking  an  appeal,  and  Section  1761  of  the  same 
(^ode  provides  for  the  manner  and  extent  of  the  review  which 
may  be  had  in  the  district  court  on  such  appeal.  The  district 
court,  sitting  as  an  appellate  court,  is  one  of  limited  jtiwsdiction, 
and  may  only  proceed  in  the  manner  and  to  the  extent  provided 
by  law.  (Section  11,  Article  VIII,  Constitution  of  Montana.) 
Wlien  a  cause  is  transferred  on  ap]x?al  from  a  justice  of  the 
])eace  court  to  the  district  court,  it  must  l>e  tried  anew  in  the 
district  court.  (Section  1761,  above.)  That  language  is  sus- 
ceptible of  only  one  construction,  namely,  that  only  such  ques- 
tions as  were  raised  and  presented  in  the  justice  of  the  peace 
court  can  be  tried  in  the  district  court.  A  question  cannot  l)e 
tried  anew  which  has  never  been  tried  or  presented  for  trial, 
but  any  question  of  law  or  fact  whicli  wa&  properly  raised  and 
presented  in  the  justice  of  the  peace  court  can  be  tried  anew  in 
the  district  court,  if  proi>erly  prcsented  there.  Section  1761, 
alx)ve,  received  .careful  consideration  in  State  ex  ret.  SImnahan 
V.  Lindsay,  22  Mont.  398,  56  Pac.  827,  and  the  construction 
there  given  it  is  conclusive  of  this  appeal.  Speaking  of  that 
section,  the  court,  among  other  things,  said :  "An  examination 
of  its  provisions  shows  that  the  intention  of  the  legislature  was 
that  the  procedure  governing  appeals  should  secure  to  the  ap- 
pellant a  review  in  the  district  court  of  all  the  questions  in  the 
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case  which  he  has  properly  raised  or  reserved  in  the  inferior 
court.  All  cases  appealed  must  be  tried  anew,  just  as  they  were 
tried,  or  should  have  been  tried,  in  the  lower  court.  If  an  an- 
swer be  filed,  and  a  trial  of  fact  had,  then,  on  appeal,  there  must 
be  a  trial  on  the  facts,  upon  the  pleadings  filed  in  the  lower 
court,  unless  the  parties  are,  upon  cause  shown,  and  upon  just 
terms,  permitted  to  file  others,  or  the  court  orders  others  to  be 
filed.  If  a  demurrer  be  filed  in  the  lower  court,  or  a  question 
of  law  be  raised  in  any  other  proper  way,  this  may  be  taken 
advantage  of  in  the  district  court" 

.What  issues  were  raised  in  the  justice  of  the  peace  court  which 
could  be  tried  anew  in  the  district  court  in  this  instance  ?  The 
record  shows  that  the  only  issues  were  issues  of  fact  raised  by 
the  answer.  There  is  no  showing  that  any  motion  was  ever 
made  in  the  justice  of  the  peace  court  to  set  aside  the  judgment 
and  dismiss  the  cause.  On  the  contrary,  it  appears  that  this 
motion  was  first  interposed  in  the  district  court,  and,  as  that 
court  had  before  it  the  record  on  appeal,  showing  that  the  only 
questions  presented  in  the  justice  of  the  peace  court  were  ques- 
tions of  fact,  the  district  court  properly  overruled  the  motion 
to  dismiss  the  cause,  and  tried  the  issues  of  fact  which  had  been 
raised  in  the  court  below. 

What  is  said  herein  must  be  limited  to  the  facts  presented  in 
this  case.  The  extent  of  the  review  which  may  be  had  on  appeal 
from  a  judgment  by  default  or  in  any  appeal  where  additional 
pleadings  are  filed  is  not  considered. 

The  judgment  is  affirmed. 

Affirmed. 

Mr.  Justice  Milburn,  not  having  heard  the  argument,  takes 
no  part  in  the  foregoing  decision. 
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MURRAY  ET  AL.,  Appellants,  i\  HIXDS  et  al.. 

Respondents. 

(No.  1.894.) 
(Submitted  April  29,  1904.     Decided  June  3,  1904.) 

Taxation — Surface  of  Mining  Claims — Use  for  Purpose  Other 
lli-an  Mining — Evidence. 

Constitution,  Article  XII,  Section  3,  and  Political  Code,  Section  3672,  declare 
that  all  mines  and  mining  claims,  after  purchase  from  the  goyernmen^ 
shall  be  taxed  at  the  price  paid  the  goyernment,  and  that  if  the  surface 
ground,  or  any  portion  thereof.  Is  valuable  for  any  other  purpose  than 
mining,  it  shall  be  taxed  at  its  yalue  for  such  other  purpose.  A  mining 
claim  was  within  the  limits  of  a  city,  and,  while  it  had  neyer  been  made 
an  addition  to  the  city,  the  owners  had  made  a  plat,  and  sold  lots  and 
blocks  from  the  claim  for  townsite  purposes ;  describing  the  portions  sold 
by  metes  and  bounds.  The  owners  of  the  claim  claimed  that  a  portion 
thereof  was  reserved  for  mining  purposes,  and  not  taxable  for  any  purpose 
other  than  mining;  and  it  appeared  that  a  shaft  had  once  been  sunk  on 
such  reserve,  but  that  it  had  been  abandoned,  and  that  the  lot  on  which 
the  shaft  was  sunk  had  been  sold.  Heldj  that  the  so-called  reserve  was 
taxable  for  purposes  other  than  mining. 

Appeal  from  District  Court,  Silver  Bow  County;  John  B. 
McClernan,  Judge. 

Suit  by  James  A.  Murray  and  others  against  Thcrmas  R. 
Hinds,  as  treasurer  of  Silver  Bow  county,  and  others.  From 
a  judgment  for  defendants,  and  from  an  order  denying  a  mo- 
tion for  a  new  trial,  plaintiffs  appeal.     Affirmed. 

Mr.  James  E.  Murray,  for  Appellants. 

In  this  ease  the  plaintiffs,  as  o^^^lers  of  the  Railroad  lode 
claim,  seek  to  enjoin  the  enforcement  or  collection  of  certain 
assessments  and  taxes  levied  upon  the  portion  of  the  claim  re-' 
served  for  mining  purjwses  for  taxation  during  the  years  men- 
tioned in  the  complaint.  It  is  an  established  fact  in  the  case 
that  the  lode  claim  taxes  during  each  and  all  the  years  in  con- 
troversy were  paid  and  the  taxes  which  the  defendants  are  seek- 
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ing  to  enforce  against  the  reserved  portions  were  levied  for 
municipal  and  county  puri)Oses  and  levied  upon  the  basis  of  the 
property  being  held  and  used  for  other  than  mining  purjxjses. 
We  submit  that  the  record  fails  to  show  that  the  plaintiffs  ever 
platted  or  caused  the  property  in  controversy  to  be  platted,  or 
ever  held  or  used  the  projwrty  for  other  than  mining  purposes ; 
that,  therefore,  it  is  only  taxable  for  lode  claim  purix)ses,  and 
the  attempted  levy  of  taxes,  which  are  complained  of  in  this 
case,  was  illegal  and  void  and  their  enforcement  or  collection 
should  be  restrained.  {Farlin  v.  Hill  (Mont.),  GO  Pac.  237; 
Mayor,  etc,  v.  Fear,  82  Md.  250;  Constitution  of  Montana, 
Art.  XII,  See.  3;  Laws  of  181)1,  pp.  73,  74;  Political  Code, 
Sec.  3G72;  Moniaim  C,  &  C.  Co,  v.  Livingston,  21  Mont.  59, 
G7;  Hopkins  v.  City  of  Butte,  IG  Mont.  103;  2  Devlin  on 
Deeds,  Sees.  1349,  1351 ;  Black  on  Tax  Titles,  Sees.  4G3,  210, 
217,  220,  380,  123,  124;  O'Hara  v.  Parker  (Ore.),  39  Pac. 
1004,  1007 ;  Kitcherside  v.  Myers,  10  Ore.,  23 ;  Cively  v.  Biick 
Co,,  103  Mass.  515;  Political  Code,  Sees.  4024,  4020,  5105, 
3897,  3898 ;  Cobban  v.  Hinds,  23  Mont.  338,  349,  350 ;  Brown 
V.  French,  80  Fed.  lGO-170;  (  ooley  on  Taxation,  pp.  409,  470; 
1  High  on  Injunction,  Sec.  530,  413  note  1,  097;  Bucknall  v. 
Story,  30  Cal.  07,  74;  Code  of  Civil  Procedure,  Sec.  871 ;  Hare 
V.  Carnal,  39  Ark.  190;  Dows  v.  Chicaijo,  11  Wall.  108;  Kel- 
lo(jg  v.  Kind,  114  Cal.  378;  Grecjcj  v.  Sanford,  05  Fed.  151-8; 
Robinson  v.  City  of  Wilmington,  05  Fed.  850-8 ;  Ogden  v. 
Armstrong,  108  U.  S.  223.) 

The  plaintiifs  also  complain  that  even  though  the  alleged  and 
pretended  taxes  were  properly  assessable  against  the  property 
in  controversy,  that  there  never  was  a  valid  levy  of  the  same, 
and  they  are  not  binding.  Under  the  provisions  of  the  law  ex- 
isting prior  to  the  Codes  of  1895,  the  Ixiard  of  county  commis- 
sioners of  each  county  constituted  the  lK)ard  of  equalization. 
(Comp.  Stat.  1887,  Div.  5,  Sec.  1098;  Laws  15th  Sess.,  p.  92, 
Sec.  22;  Laws  2d  Sess.,  p.  90.)  Under  the  provisions  of  Sec- 
tion 378,  Chapter  22,  Fifth  Division,  Compiled  Statutes  of 
1887,  as  amended  by  the  Act  of  March  14,  1889,  "the  city  coun- 
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cil  or  board  of  aldermen  of  each  incorporated  city  or  town  shall, 
prior  to  the  1st  day  of  September,  elect  four  of  their  number, 
and  the  aldermen  so  elected,  together  with  the  county  commis- 
sioners, shall  constitute  a  board  of  equalizatio?i,  whose  duty  it 
shall  be  to  equalize  the  assessments  of  property  within  the 
limits  of  the  city  or  town  as  they  may  deem  just  and  equitable." 
(Laws  of  1889,  p.  184.)  The  attention  of  the  court  is  called 
to  the  fact  that  no  such  board  of  equalization  was  ever  consti- 
tuted, in  that  the  record  shows  that  the  only  members  of  the 
council  that  ever  met  with  the  county  commissioners  as  a  board 
of  equalization  to  pass  upon  the  taxes  for  the  years  1893  and 
1894  were  three  members  of  the  council  appointed  by  the 
mayor.  We  therefore  submit  that  no  board  of  equalization  was 
ever  constituted,  before  whom  the  plaintiffs  would  have  a 
right  to  appear  and  complain  concerning  the  taxes  in  contro- 
versy for  the  years  mentioned.  A  valid  tax  must  rest  upon  an 
assessment  made  as  required  by  law.  (Houghton  v.  Austin, 
47  Cal.  663;  Cooley  on  Taxation,  pp.  257,  258;  Black  on  Tax 
Titles,  Sees.  123,  124.) 

Messi's.  Kirk  &  Clinton,  and  Mr.  Peter  Breen,  for  Respond- 
ents. 

ME.  COMMISSIOXER  CAIXAWAY  prepared  the  fol- 
lowing opinion  for  the  court : 

Appellants,  James  A.  Murray,  the  Montana  Loan  &  Realty 
Company,  and  the  Home  Investment  &  Realty  Company,  as 
owners  of  the  Railroad  lode  claim,  seek  to  enjoin  the  collection 
of  certain  taxes  levied  upon  a  portion  of  the  claim  which  they 
allege  to  be  reserved  for  mining  purposes.  During  the  years 
in  controversy  appellants  paid  the  taxes  due  upon  the  mining 
claim  as  such.  ,  The  taxes  which  are  objected  to  were  levied  for 
county  and  municipal  purposes  upon  the  basis  that  the  surface 
of  the  claim  has  an  independent  value,  and  is  used  for  other 
than  mining  purposes.  At  the  close  of  appellants'  case,  respond- 
ents moved  for  a  nonsuit,  which  was  granted.  Appellants  moved 
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for  a  new  trial,  which  was  denied,  whereupon  they  appealed 
from  the  judgment  and  the  order  denying  their  motion  for  a 
new  trial. 

Section  3,  Article  XII,  of  the  Constitution,  declares,  in  part: 
"All  mines  and  mining  claims,  both  placer  and  rock  in  place, 
containing  or  bearing  gold,  silver,  copper,  lead,  coal  or  other 
valuable  mineral  deposits,  after  purchase  thereof  from  the 
United  States,  shall  be  taxed  at  the  price  paid  the  United  States 
therefor,  unless  the  surface  ground,  or  some  part  thereof,  of 
such  mine  or  claim,  is  used  for  other  than  mining  purposes  and 
has  a  separate  and  independent  value  for  such  other  purposes, 
in  which  case  said  surface  ground,  or  any  part  thereof,  so  used 
for  other  than  mining  purposes,  shall  be  taxed  at  its  value  for 
such  other  purposes,  as  provided  by  law." 

Section  3672  of  the  Political  Code  follows  the  language  of 
the  above  section  of  the  Constitution,  and  provides  that  "said 
surface  ground,  or  any  part  thereof,  so  used  for  other  than  min- 
ing purposes  shall  be  taxed  at  its  full  -value  for  such  other  pur- 
poses." 

The  proposition  submitted,  then,  is  simple:  If  the  surface 
ground  of  the  Railroad  lode  which  is  in  controversy  in  this  ac- 
tion, at  the  tinie  the  tax  was  levied,  was  used  for  other  than 
mining  purposes,  and  had  a  separate  and  indei>endent  value 
for  such  other  purposes,  the  tax,  if  regularly  levied,  should  be 
sustained.  That  the  surface  of  the  Railroad  lode  at  the  time  in 
question  had  a  separate  and  independent  value  for  townsite  pur- 
poses is,  upon  the  records,  indubitable.  Was  it  used  for  town- 
site  purposes  ?  It  appears  to  be  within  the  corporate  limits  of 
the  city  of  Butte.  If  its  owners  had  laid  out  the  surface  of  the 
Railroad  lode  into  blocks,  lots,  streets  and  alleys,  filed  a  plat 
thereof  with  the  county  clerk,  and,  by  compliance  with  the  law 
provided  in  such  cases,  made  the  surface  of  the  Railroad  lode 
claim  an  addition  to  the  city  of  Butte,  and  sold  the  lots  for  town- 
site  purposes,  there  could  be  no  question  but  what  the  vendors 
made  use  of  the  lots  so  sold  for  townsite  purposes. 
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Appellants  introduced  in  evidence  a  plat  marked  ^*Soiitb  Side 
Addition,"  which  shows  the  surface  of  the  Railroad  claim  to 
have  been  divided  into  blocks,  lots,  streets  and  alleys.  Parts  of 
the  streets  and  alleys  appear  to  have  been  condemned  as  such 
by  the  city  of  Butte.  The  blocks,  lots  and  streets  on  the  Rail- 
road claim  conform  to  the  streets  and  alleys  of  Butte  as  they 
existed  at  the  time  of  the  trial.  The  part  claimed  as  reserved 
for  mining  purjToses  is  divided  into  blocks  and  lots. 

The  witness  Cobban  testified:  "As  to  whether  or  not  that 
claim,  or  any  part  of  it,  was  ever  platted  by  either  of  the  owners 
of  the  claim,  or  any  one  representing  it,  is  a  kind  of  a  hard 
question  to  answer.  The  claim  was  platted  for  private  use, 
and  it  was  afterward  used  for  private  plat  There  never  was 
a  plat  filed  of  that  claim,  and  no  record  was. ever  made  of  the 
plat.  The  lots  on  Wyoming  street  originally  were,  I  think, 
()0  feet  in  width  and  110  feet  long.  This  was  in  the  reserved 
iwrtion,  that  I  have  referred  to."  Further  on  lie  said:  "The 
proi)erty  described  in  the  complaint  as  being  that  which  Mr. 
Hinds,  as  treasurer  of  Silver  Bow  county,  has  advertised  for 
sale  and  threatens  to  sell,  I  suppose,  has  reference  to  the  South 
Side  Addition,  or  the  Railroad  lode." 

The  record  discloses  affirmatively  that  the  greater  jwrtion  of 
the  surface  of  the  Railroad  claim  has  been  sold  for  townsite 
purposes,  and  is  built  up  as  a  part  of  the  city  of  Butte.  The 
lots  were  not  sold  and  conveyed  by  number  of  the  lot  and  block, 
but  by  metes  and  lx)unds,  conforming  to  the  lots  and  blocks  as 
platted.  Appellant  Murray  so  conveyed  considerable  jwrtions 
of  it.  The  Thompson  Investment  Company,  a  real  estate 
agency,  and  Messrs.  Cobban  &  Casey,  real  estate  agents,  at  dif- 
ferent times,  had  charge  of  the  property  for  the  purpose  of  dis- 
jwsing  of  it.  Mr.  Casey  testified :  "There  was  a  mineral  re- 
serve made  on  that  lode  claim,  the  western  boundary  of  which 
was  Wyoming  street,  and  this  so-called  Indiana  avenue.  That 
avenue  was  not  in  existence  at  that  time,  but  I  know  that  there 
was  a  solid  block  between  that  and  Wyoming  street,  which  was 
reserved  for  a  shaft  for  mining  purposes." 
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Xo  mining  appears  to  have  been  done  upon  the  so-called  re- 
serve, except  that  in  1893  or  1894  a  shaft  about  thirty  feet  deep 
was  sunk  on  what  is  designated  as  lot  4  in  block  3.  This  lot 
was  afterwards  sold.  Indeed,  the  west  half  of  the  ^^solid  block" 
referred  to  by  Mr.  Casey,  as  indicated  by  the  map  marked 
"Exhibit  A,"  is  covered  with  buildings,  as  is  lot  17  on  the  east- 
erly half.  The  so-called  resei*ve  apparently  consists  of  six  lots 
and  two  fractional  lots  on  the  easterly  side,  and  approximately 
three  and  a  half  lots  on  the  southerly  side,  of  block  3.  At  any 
rate,  all  the  other  lots  appear  to  have  been  built  uix)n,  and  so 
clearly  used  for  town  site  purposes.  Xow  as  to  the  reserve  as 
last  definefl:  The  witness  (Jorbett,  a  real  estate  agent,  testified 
that  while  he  was  with  the  Thompson  Investment  Compjmy 
that  concern  was  instructed  not  to  sell  a  ^wrtion  of  the  property 
which  corresponds  to  block  3,  but  said  "it  was  later  on  segre- 
gated and  sold."     Xo  explanation  of  this  statement  was  made. 

It  thus  appears  that  tlie  o\\Tiers  of  the  Railroad  lode  accom- 
plished every  purpose  which  they  could  have  brought  about 
had  they  formally  made  the  Railroad  claim  an  addition  to  the 
city  of  Butte.  They  divided  it  into  blocks  and  lots  conforming 
to  the  streets  and  alleys  of  Butte,  and  sold  the  same  as  favorable 
opjKirtunity  offered.  If  they  once  did  reserve  a  portion  of  the 
premises,  with  the  intention  of  using  the  same  for  mining  pur- 
poses, that  intention,  as  shown  by  their  acts,  was  abandoned. 
The  property  was  platted  and  either  sold  or  held  for  sale  for 
townsite  purposes.  When  the  surface  of  the  Railroad  claim 
became  of  an  independent  value  for  townsite  purixvses,  and  was 
used  as  such,  it  lx?came  subject  to  taxation  under  the  Constitu- 
tion and  statutes. 

Appellants  have  failed  to  prove  that  the  tax  complained  of 
does  not  lawfully  attach  to  the  pro}:)erty  in  controversy,  and 
upon  that  issue  the  holding  of  the  lower  court  was  correct. 
Merely  claiming  a  ]X)rtion  of  the  premises  as  reserved  for  min- 
ing purposes,  and  at  the  same  time  disclosing  a  state  of  facts 
absolutely  inconsistent  with  the  basis  of  their  contention,  places 
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them  in  the  position  of  having  adopted  a  subterfuge  to  escape 
paying  taxes  on  the  property. 

2.  Appellants  seek  to  avoid  the  tax  levies  because,  as  they 
say,  the  boards  of  equalization  were  not  properly  constituted. 
Under  the  pleadings  and  proof,  this  feature  of  the  case  is  im- 
material. Appellants  do  not  complain  that  the  taxes  were  in 
any  wise  excessive,  their  only  claim  being  that  the  tax  is  wholly 
invalid.  Plaving  held  that  the  property  was  subject  to  taxation, 
it  is  unnecessary  to  consider  this  point  further. 

It  follows  that  the  judgment  and  order  should  be  affirmed. 

Per  Curiam. — For  the  reasons  given  in  the  foregoing  opin- 
ion, the  judgment  and  order  are  affirmed. 

Mk.  Chief  Justice  Brantly,  not  having  heard  the  argu- 
ment, takes  no  part  in  this  decision. 


STATE  Eespondent,  v.  LAGOXI  et  al..  Appellants. 

(No.  1,888.) 
(Submitted  April  26,  1904.     Decided  June  3.  1904.) 

Ciimimil  Law — Justice  of  the  Peace — Bail — Action  />n  Bail 
Bond — Fleadiiuj — Evidence, 

1.  A  justice's  coni't  is  of  inferior  Jurisdiction,  and  no  presumptions  are  to  be 
indulged  in  favor  of  the  regularity  of  its  proceedings. 

2.  Though  a  defendant  is  released  on  bail,  if  the  bond  was  not  lawfully  re- 
quired, it  is  nudum  pactum. 

3.  Constitution,  Article  VIII,  Section  20,  gives  a  Justice  court  jurisdiction  as 
an  examining  court  in  cases  of  felony,  and  Code  of  Civil  Procedure,  Section 
745,  declares  that  in  pleading  a  judgment  or  other  determination  of  a  court, 
officer  or  board,  it  is  not  necessary  to  state  the  facts  conferring  Jnrisdic- 
tion,  but  the  determination  or  judgment  may  be  stated  to  have  been  "duly 
given  or  made."  In  an  action  on  a  ball  bond  the  complaint  alleged  that 
a  certain  person  was  ordered  by  a  certain  justice  of  the  peace  to  be  held  to 
answer  on  a  charge  of  burglary,  on  which  he  was  admitted  to  ball ;  the 
justice  then  and  there  having  full  authority  and  power  to  accept  and  ap- 
prove the  bond ;  and  that  he  duly  approved  it,  and  ordered  the  release  of 
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defendant.  Held,  that  the  complaint  was  insufficient  for  failing  to  allege 
the  Jurisdictional  facts  that  the  defendant  was  charged  by  a  complaint  filed 
with  the  Justice,  and  examined  upon  the  charge,  etc.,  or  to  state  the  Ju- 
dicial capacity  of  the  Justice,  and  that  the  order  holding  defendant  to 
answer  was  "duly  given"  or  "duly  made'*  or  "duly  given  and  made." 

4.  The  fact  that  a  magistrate  accepting  a  bail  bond  failed  to  comply  with  the 
statute  requiring  it  to  be  filed  in  the  district  court  was  no  defense  to  the 
sureties  in  an  action  on  the  bond. 

5.  A  complaint  in  an  action  on  a  bail  bond  is  fatally  defective  where  it  fails 
to  state  that  the  amount  due  by  the  terms  of  the  bond  has  not  been  paid. 

6.  Though  a  committing  magistrate  has  made  his  return  to  the  clerk  of  the 
district  court,  he  still  has  power  and  authority  to  accept  and  approve  the 
bail  undertaking  required  by  his  order  until  the  district  court  obtains  final 
Jurisdiction  on  the  filing  of  an  information,  or  the  presentation  of  an  in- 
dictment, or  until  a  district  Judge  or  Justice  of  the  supreme  court  has  fixed 
a  new  defendant's  bail. 

7.  Where,  in  an  action  on  a  bail  bond,  it  was  shown  that  an  information  was 
filed  against  the  defendant,  charging  him  with  n  crime,  and  that  he  failed 
to  appear  and  answer,  and  that  the  court  thereupon  ordered  tbe  bond  for- 
feited, a  contention  that  the  state  did  not  prove  that  an  order  of  forfeiture 
was  made  was  without  merit. 

8.  Where  the  county  attorney  falls  to  comply  with  Penal  Code,  Section  1730, 
any  advantage  thereof  must  he  taken  by  defendant  by  motion  to  set  aside 
the  information,  which  must  be  done  before  demurrer  or  plea,  and  failure 
to  so  take  advantage  of  the  irregularity  waives  it.  The  negligence  of  the 
county  attorney  in  this  respect  cannot  be  taken  advantage  of  by  the  sureties 
on  defendant's  «bail  bond. 

9.  The  fact  that  a  magistrate  made  a  verbal  order  of  release,  instead  of  com- 
plying with  Penal  Code,  Section  2354,  was  no  defense  to  a  surety  in  an 
action  on  tbe  ball  bond. 

10.  Insanity  cannot  be  proved  by  reputation. 

11.  In  an  action  on  a  bail  bond  defendant  sureties  pleaded  that  the  principal 
in  the  bond,  who  had  disappeared,  was  dead,  when  the  bond  was  declared 
forfeited,  and  a  witness  testified  for  defendants  that  he  knew  of  the  prin- 
cipal having  attempted  to  commit  suicide  on  two  different  occasions.  Held, 
that  the  testimony  was  properly  stricken  as  Immaterial. 

12.  In  an  action  on  a  bail  bond  it  appeared  that  the  principal  was  charged  with 
a  felony  about  the  middle  of  June,  and  that  the  case  came  on  for  trial  in 
the  following  November,  and  defendant  sureties  offered  to  prove,  in  order 
to  establish  the  death  of  their  principal,  that  he  was  an  old  man;  that  on 
two  or  three  occasions  he  had  attempted  suicide ;  that  he  lived  in  a  place 
the  surroundings  of  which  were  such  that  a  body  might  lie  for  weeks, 
months  and  even  years  without  discovery ;  that  he  had  never  been  seen  or 
heard  of  since  about  a  week  before  the  forfeiture  of  the  bond,  and  that  no 
trace  had  ever  been  found  of  him.    Ueldt  that  the  offer  was  properly  denied. 

Appeal  from  District  Court,  Flathead  County;  D.  F,  Smith, 
Judge. 

Action  by  the  state  of  Montana  against  N.  P.  Lagoni  and 
W.  F.  Stufft.  From  a  judgment  for  plaintiif,  and  from  an 
order  denying  a  motion  for  a  new  trial,  defendants  appeal. 
Reversed. 

Mr.  M.  D.  Baldwin,  and  Mr.  Sidney  M.  Logan,  for  Appel- 
lants. 
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Mr.  Jamies  Donovan,  Ailomeif  General,  for  the  State. 

MK.    COMMISSIOXER  CALLAWAY  prepared   the  fol- 
lowing opinion  for  the  court : 

The  defendants  have  appealed  from  a  judgment  against  them 
and  from  an  order  denying  their  motion  for  a  new  trial. 

1.  They  assert  that  the  complaint  filed  against  them  does 
not  state  facts  suiBcient  to  constitute  a  cause  of  action.  That 
pleading  states  that  on  the  1st  day  of  May,  1901,  the  defendants 
covenanted  w^ith  the  plaintiff  under  their  hands  and  seals  to 
pay  the  plaintiff  the  suim  of  $1,000 ;  ^'that  said  obligation  was 
ui>on  the  express  condition  thereunder  wa'itten  that  whereas,  an 
order  having  been  made  on  the  25th  day  of  April,  A.  D.  1901, 
by  A.  Mc Arthur,  a  justice  of  the  peace  of  Kalispell  township, 
Flathead  county,  Montana,  that  James  E.  Finch  be  held  to  an- 
sW'Cr  to  the  district  court  of  the  Eleventh  jucJicial  district  in 
and  for  Flathead  county,  Montana,  on  a  charge  of  burglary, 
ujx)n  which  he  was  admitted  to  bail  in  the  sum  of  one  thousand 
dollars,  and  thereuix)n  said  defendants  tendered  said  bond  to 
said  A.  McArthur,  a  justice  of  the  peace  as  aforesaid,  and  said 
justice,  then  and  there  having  full  power  and  authority  to  ac- 
cept and  approve  said  bond,  duly  approved  the  said  l)ond,  and 
in  consideration  of  the  execution  and  delivery  and  giving  of 
said  l)ond  ordered  the  release  of  said  defendant  mentioned 
therein,  to-wit,  James  Ew  Finch,  and  thereuixrn  and  in  consider- 
ation thereof,  said  Finch  was  released  and  discharged  from 
custody;"  that  according  to  the  terms  of  the  bond  defendants 
covenanted  that  Finch  would  apj^ear  at  all  times  required  in 
said  court  (probably  meaning  the  district  court),  but  that  Finch 
failed  to  apjx^ar  and  answer  to  an  information  filed  against  him 
in  the  district  court. 

A  copy  of  the  undertaking,  which  substantially  complies  with 
the  requirdments  of  Section  2351  of  the  Penal  Code,  is  attached 
to  the  complaint,  marked  "Exhibit  A."  Xo  objection  is  made 
to  the  form  or  sufficiency  of  the  undertaking. 
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It  is  apparent  that  there  is  a  want  of  substance  in  this  com- 
plaint A  justice's  court  is  of  inferior  jurisdiction,  and  no  pre- 
sumptions are  to  be  indulged  in  favor  of  the  regularity  of  its 
proceedings.  (Layton  v.  Trapp,  20  Mont.  453,  52  Pac.  208 ; 
State  ex  rel,  Kenyon  v.  Lcmrandeau,  21  Mont.  21G,  53  Pac, 
536.)  The  Constitution  provides  that  a  justice's  court  shall 
have  jurisdiction  as  an  examining  court  in  cases  of  felony  (Ar- 
ticle VIII,  Sec.  21),  and  the  statute  provides  the  method  of 
procedure ;  but  that  jurisdiction  must,  of  course,  be  properly 
invoked.  Was  the  jurisdiction  of  the  justice's  court  properly 
invoked  against  Finch  ?  If  it  was  not,  then  the  bail  bond  is 
nudum  pactum^  {Deer  Lodge  Couniy  v.  At,  3  Mont  168.)  Be- 
fore the  justice  could  have  made  a  valid  order  holding  Finch  to 
answer,  he  must  have  been  chai'ged,  by  complaint  on  oath  filed 
with  the  justice,  of  having  committed  a  public  offense  in  the 
county  of  Flathead.  He  nmst  have  been  brought  before  the 
justice  on  such  charge,  and  have  been  examined  upon  it,  un- 
less he  waived  examination.  If,  upon  examination,  it  appeared 
that  a  public  offense  cognizable  by  the  district  court  had  been 
committed  in  the  county  of  Flathead,  and  there  was  sufficient 
cause  to  believe  Finch  guilty  thereof,  it  was  the  duty  of  the 
justice  to  hold  him  to  answer,  and,  if  Finch  waived  exaimina- 
tion,  the  duty  of  the  justice  was  the  same.  Thereuixm,  the 
offense  being  bailable,  it  was  the  duty  of  the  justice  to  admit 
Finch  to  bail,  fixing  the  amount  thereof. 

In  Te^-ritory  v.  Hildehramd,  2  Mont  426,  the  court  said: 
"While  under  our  statute  the  jurisdiction  of  the  court  taking 
the  recognizance  need  not  be  recited  therein,  nor  the  proceed- 
ings and  orders  requiring  a  party  to  enter  into  a  recognizance 
for  his  appearance  at  court,  these  facts  should  api)ear  in  a  com- 
plaint which  seeks  to  recover  judgment  on  such  a  recognizance." 
The  recognizance  required  of  a  defendant  under  the  statute  in 
force  when  the  Hildebrwnd  Case  was  decided  is  practically  the 
same  as  that  required  of  Finch  in  this  case.  The  word  "recog- 
nizance," as  then  used,  is  practically  synonymous  with  the  word 
"undertaking,"  as  now  employed.     The  doctrine  of  the  Hilde- 
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brand  Case  was  followed  in  Deer  Lodge  Cowrdy  v.  At,  supra, 
and,  while  the  authorities  on  this  subject  are  not  uniform,  we 
shall  not  now  depart  from  the  rule  heretofore  established  by  this 
court.  But  a  statutory  method  of  pleading  the  jurisdictional 
facts  is  prescribed  by  Section  745  of  the  Code  of  Civil  Proced- 
ure, which  reads  as  follows:  "In  pleading  a  judgment,  or 
other  determination  of  a  court,  officer  or  board,  it  is  not  neces- 
sary to  state  the  facts  conferring  jurisdiction,  but  such  judg- 
jment  or  determination  may  be  stated  to  have  been  duly  given 
or  made.  If  such  allegation  be  controverted,  the  party  pleading 
must  establish  on  the  trial  the  facts  conferring  jurisdiction.'' 
When  the  Hildebraiid  and  At  Cases  were  decided,  Section  67 
olthe  Civil  Practice  Act  (Codified  Statutes,  1871-72),  which 
is  nearly  the  same  as  Section  745,  supra,  was  in  force,  but  ap- 
parently the  court's  attention  was  not  called  to  it.  Section  67 
was  re-enacted  as  Section  101  of  the  Code  of  Civil  Procedure 
in  the  Revised  Statutes  (1879).  Sections  67,  101  and  745 
apply  to  justices'  courts.  (Weaver  v.  English,  11  Mont  84, 
27  Pac.  396.)  So  that  the  complaint  in  this  action  should  have 
stated  the  jurisdictional  facts  "in  ordinary  and  concise  lan- 
guage," or  should  have  stated  the  judicial  capacity  of  the  justice 
of  the  peace,  and  that  the  order  holding  Finch  to  answer  was 
"duly  given,"  "duly  made,"  or  "duly  given  and  made."  Of 
course,  stating  that  an  order  was  "duly  given  and  made"  is  no 
more  than  the  statement  of  a  conclusion  of  law,  but  it  is  made 
sufficient  by  statute,  and  is  for  the  purpose  of  obviating  the 
necessity  of  pleading  the  jurisdictional  facts  as  the  common  law 
requires. 

The  complaint  before  us  does  not  show  that  the  court  had 
jurisdiction  to  make  the  order  holding  the  defendant  to  answer, 
nor  that  the  order  was  duly  given  and  made.  The  allegation 
that  the  justice  had  full  power  and  authority  to  accept  the  bond 
does  not  in  any  wise  cure  the  defect.  The  complaint  is  simply 
a  mass  of  recitals.  It  states  "that  whereas  an  order  having 
been  made,"  and  so  forth.  This  is  far  too  short  of  the  statutory 
requirement    It  does  not  even  state  that  the  order  was  "duly" 


30  Mont]  State  v.  Lagoni  ktat..  477 

made.  "The  word  'dtily^  is  most  essential.  It  can  hardly  be 
dispensed  with  and  satisfy  the  terms  of  the  statute.  I  can 
imagine  no  single  word  that  will  supply  its  place.  *  *  * 
The  statute  gives  a  short  and  simple  form  of  pleading  a  judg- 
ment; and  it  is  safest,  if  not  indispensable,  that  the  statute 
language  be  adopted  and  used  when  the  party  seeks  to  avail 
himself  of  this  provision  of  the  Code,  instead  of  following  the 
common-law  forms  in  such  cases."  (Hunt  v.  Dutcher,  13  How. 
Prac.  538.)  This  case  was  followed  in  Ha/rmon  v.  Comstoch 
Horse  &  Cattle  Covipany,  9  Mont.  243,  23  Pac.  470,  in  which 
this  court  also  quotes  from  Young  v.  Wright,  52  Cal.  410,  in 
part  as  follows:  "A  party  wishing  to  avail  himself  of  a  pro- 
vision of  this  character  must  comply  strictly  with  its  terons. 
In  exonerating  him  from  an  obligation  which  would  otherwise 
be  incumbent  upon  him,  the  statute  prescribes  the  precise  con- 
ditions on  which  he  is  to  be  relieved ;  and  they  must  be  strictly 
performed."  And  see  Weaver  v.  Englisli,  supra;  KnigM  v.  Le 
Beau,  19  Mont.  223,  47  Pac.  952;  Walter  \.  Mitchell,  25  Mont. 
385,  65  Pac.  5. 

The  reason  for  the  rule  that  the  jurisdictional  facts  must  be 
pleaded,  either  directly  or  by  the  stiitutcry  method,  is  that 
neither  the  inferior  court's  jurisdiction  nor  the  regularity  of  its 
proceedings  is  presumed,  and,  in  order  to  prove  the  liability  of 
the  sureties  upon  the  undertaking,  it  must  be  shown  to  be  a 
valid  one.  Hence  it  is  necessary  to  show  that  it  w^as  required 
of  the  accused  by  a  court  having  jurisdiction  of  the  offense  pro- 
ceeding under  due  form  of  law.  While  it  is  true  that  the  con- 
sideration for  the  bond  is  the  release  of  the  accused  from  cus- 
tody, yet,  if  the  bond  be  not  lawfully  required  of  the  accused, 
it  is  nudum  pactum. 

Defendants  further  say  that  the  complaint  is  insuflScient  be- 
cause it  does  not  state  that  the  undertaking  was  filed  in  the  dis- 
trict court.  This  point  is  not  well  taken.  If  the  magistrate  had 
failed  to  comply  with  the  statute  in  this  regard,  the  sureties 
could  not  take  advantage  of  it.  {State  v.  Wrote,  19  Mont.  209, 
47  Pac.  898.)     However,  we  note  that  the  complaint  fails  to 
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state  that  the  district  court  declared  the  undertaking  forfeited. 
The  complaint  is  also  fatally  defective  Wause  it  fails  to  state 
that  the  amount  due  the  plaintiff  by  the  terms  of  the  undertak- 
ing has  not  been  paid. 

2.  The  state  was  permitted  to  introduce  in  evidence,  over 
defendants'  objections,  certain  papers  filed  in  the  justice's  court, 
as  Avell  as  his  docket  entries;  also  the  undertaking,  and  order 
of  the  district  court  declaring  it  forfeited.  The  action  of  the 
court  in  admitting  this  evidence  defendants  allege  to  be  erro- 
neous, because  the  complaint  fails  to  state  a  cause  of  action, 
and  it  api)ear9  that  the  bond  was  accepted  and  approved  by  the 
justice  of  the  peace  five  days  after  he  had  certified  his  proceed- 
ings in  the  case  to  the  district  court.  The  sufficiency  of  the 
complaint  being  disposed  of,  we  will  take  up  the  second  ground 
of  objection.  Defendants  say  the  justice,  when  he  undertook 
to  do  so,  had  no  jurisdiction  to  accept  and  approve  the  under- 
taking. 

Section  2350  of  the  Penal  Code  provides:  "When  the  de- 
fendant has  been  held  to  answer  upon  an  examination  for  a 
public  offense,  the  admission  to  bail  may  be  by  the  magistrate 
by  whom  he  is  so  held,  or  by  any  magistrate  who  has  power  to 
issue  the  writ  of  habeas  corpus/' 

Defendants  sav  that  tlie  words  **is  so  held"  limit  '^the  exercise 
of  the  jKDwer  of  admitting  to  bail  to  cases  then  i)ending  before 
such  justice,  or  in  some  manner  retained  within  the  jurisdiction 
of  the  justice  taking  the  bail."  The  words  "is  so  held"  must 
l)e  construed  with  the  words  "ha.s  l)een  held."  The  latter  are 
in  the  past  tense.  The  bail  where  a  defendant  is  held  to  answer 
may  not  be  required  until  the  order  liolding  him  to  answer  has 
l)een  made.  Then  the  magistrate  who  made  the  order,  or  one 
who  has  the  power  to  issue  the  writ  of  habeas  corpus,  may  ad- 
mit the  defendant  to  bail.  Xo  one  else  niav  do  so.  Thus  no 
other  justice  of  the  ])eace  than  the  one  who  made  the  order  may 
step  in  and  admit  the  prisoner  to  bail.  But  the  magistrate 
who  committed  him  can,  and  we  regard  this  section  as  an  ex- 
tension of  the  committing  magistrate's  jurisdiction  to  that  ex- 
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tent.  The  act  of  certifying  up  his  proceedings  to  the  district 
court  is  a  mere  ministerial  one  on  part  of  the  magistrate.  The 
period  elapsing  after  the  magistrate  has  made  his  order  com- 
mitting tlie  defendant  and  before  he  certifies  his  record  to  the 
district  court  is  not  one  limiting  the  magistrate's  ix)wer  to  ac- 
cept and  approve  the  undertaking.  This  section,  which  in  teiinis 
allows  the  magistrate  making  the  order  to  admit  the  defendant 
to  bail,  certainly  means  that  the  committing  magistrate  may 
approve  and  accept  the  undertaking  which  he  has  himself  re- 
quired by  his  order  made  upon  hokling  the  defendant  to  answer. 
Any  other  construction  of  this  statute  Avould,  at  times,  infringe 
seriously  upon  a  prisoner's  right  to  be  admitted  to  bail.  All 
persons  are  bailable  by  sufficient  sureties,  except  for  capital 
oilenses,  when  the  proof  is  evident,  or  the  presumption  great, 
and  excessive  bail  shall  not  l)e  required.  (Constitution,  Art. 
Ill,  Sees.  19,  20.) 

If  defendants  arc*  correct  in  their  contention,"  a  magistrate 
miglit  make  an  order  committing  a  defendant  to  jail  until  lie 
should  give  bail  in  a  certain  amount,  the  magistrate  might 
forthwith  make  his  return  to  the  clerk  of  the  district  court 
(Penal  Code,  Sec.  1(>1)3),  and  l)efore  the  prisoner  could  procure 
the  bail,  and  then  the  defendant  could  not  be  released  from  cus- 
tody except  uix>n  the  order  of  the  district  judge  or  a  justice  of 
the  supreme  court.  In  all  of  the  judicial  districts  in  the  state 
except  four,  the  district  judge  is  at  all  times  absent  from  some 
of  his  counties.  The  plight  in  which  a  prisoner  might  find  him- 
self in  such  case  is  apparent.  Xo  such  hardship  w^aa  intended 
by  the  statute  in  question.  When  the  committing  magistrate 
has  imade  his  returns  to  the  clerk  of  the  district  court,  we  think 
he  nevertheless  still  has  |x>wer  and  authority  to  accept  and  ap- 
prove the  bail  undertaking  which  is  required  by  his  order  until 
the  district  court  obtains  final  jurisdiction  of  the  entire  matter 
upon  the  filing  of  an  information  or  the  presentment  of  an  in- 
dictment against  the  prisoner,  or  until  a  district  judge  or  justice 
of  tlie  supreme  court  has  fixed  anew  the  prisoner's  bail.  The 
evidence  objected  to  should  have  l)een  excluded  only  upon  the 
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ground  that  the  complaint  is  insufficient.    The  authorities  cited 
bj  defendants  are  inapplicable  to  our  statute. 

3.  The  defendants  claim  that  the  state  did  not  prove  that 
an  order  of  forfeiture  Avas  made,  but  we  do  not  agree  with  them. 
It  was  proved  that  an  information  was  duly  filed  against  Finch 
uix)n  leave  of  court,  charging  him  with  the  crime  of  burglary ; 
that  he  failed  to  appear  and  answer  tlie  same ;  and,  as  appears 
from  the  court's  (minutes,  the  court  thereupon  ordered  his  bond 
forfeited.  Section  2400  of  the  Penal  Code  provides  in  part: 
"If,  without  sufficient  excuse,  the  defendant  neglects  to  appear 
for  arraignment  or  for  trial  or  judgment^  or  ui)on  any  other 
occasion  when  his  presence  in  court  may  be  lawfully  required, 
or  to  surrender  himself  in  execution  of  the  judgment,  the  court 
must  direct  the  fact  to  be  entered  upon  its  minutes,  and  the 
undertaking  of  bail,  or  the  money  deposited  instead  of  bail,  as 
the  case  may  be,  is  thereupon  forfeited."  This  statute  seems 
to  have  been  sufficiently  complied  with.    ' 

4.  The  defendants  attempted  to  interiK)se  an  affirmative 
defense  alleging  that  imore  than  thirty  days  elapsed  after  the 
delivery  of  the  complaint,  warrant  and  other  papers  filed  in 
the  justice's  court  to  the  clerk  of  the  district  court,  and  prior 
to  the  time  the  county  attorney  filed  his  information.  On  mo 
tion  of  the  county  attorney  this  so-called  defense  was  stricken 
out.  During  the  trial  the  defendants  oftered  an  instruction 
by  which  they,  sought  to  cover  this  feature  of  the  case,  but  the 
court  refused  it. 

Section  1730  of  The  Penal  Code  provides:  '*When  the  de- 
fendant has  been  examined  and  committed,  or  admitted  to  bail 
as  provided  in  this  code,  or  upon  leave  of  court,  the  county  at- 
torney must,  within  thirty  days  aft(fr  the  delivery  of  the  com- 
plaint, warrant  and  testimony  to  the  proper  district  court,  or 
after  such  leave,  file  in  such  court  an  information  charging  thd 
defendant  with  the  offense  for  which  he  is  held  to  answer,  or 
any  other  offense  disclosed  by  the  testimony.  In  case  the  county 
attorney  fails  to  file  the  information  within  the  time  specified 
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he  is  guilty  of  contempt,  and  mav  be  prosecuted  for  neglect  of 
duty  as  in  other  cases." 

It  was  held  in  State  v.  S^nith,  12  Mont.  378,  30  Pac.  679, 
that  the  failure  of  the  county  attorney  to  comply  witli  the 
statute  in  this  regard  must  be  taken  advantage  of  by  the  de- 
fendant by  motion  to  set  aside  the  information^  and  this  must 
be  done  prior  to  deunurrer  or  plea.  If  not  so  taken  advantage 
of,  the  irregularity  is  waived.  When  the  county  attorney,  upon 
leave  of  court,  filed  an  information  against  Finch,  it  was  ob- 
ligatory upon  the  latter  to  appear  for  arraignment  under  the 
terlms  of  his  undertaking,  and  he  could  then  have  taken  ad- 
vantage of  the  irregularity,  or  waived  it,  as  he  might  have  been 
advised.  The  negligence  of  the  county  attorney  in  this  respect 
cannot  aid  the  defendants. 

5.  Defendants  asked  the  court  to  instruct  the  jury  that  if 
they  found  *'that,  although  all  the  other  requirements  of  the 
law  were  complied  with,  still  if  the  magistrate  did  not  make 
and  sign  an  order  for  the  release  of  James  E.  Finch,  his  release, 
if  he  was  released,  was  unlawful,  and  the  defendants  cannot  be 
held  liable  on  the  bond."  It  seems  that  the  magistrate  did  not 
make  a  written  order  releasing  Finch. 

Section  2364  of  the  Penal  Code  provides:  '*Upon  the  allow- 
ance of  bail  and  the  exeucution  of  the  undertaking,  the  magis- 
trate must,  if  the  defendant  is  in  custody,  make  and  sign  an 
order  for  his  discharge,  upon  the  delivery  of  which  to  the  proper 
officer,  the  defendant  must  be  discharged." 

This  section  contemplates  that,  when  the  bail  is  given,  the 
prisoner  shall  be  discharged.  The  two  points  aimed  at  are 
securing  the  bond  and  releasing  the  prisoner.  The  intermediate 
steps  are  merely  directory.  An  oral  order  of  release  given  by 
the  magistrate  to  the  officer  who  has  charge  of  the  prisoner  is  a 
sufficient  compliance  with  the  statute  so  far  as  the  prisoner  and 
his  sureties  are  concerned,  although  it  shows  a  neglect  of  the 
statutory  formalities  by  the  justice  which  is  far  from  conmiend- 
able.  If  anything  more  is  necessary,  the  prisoner  and  sureties 
cannot  take  advantage  of  it.    The  Supreme  Court  of  California 
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held  substantially  to  this  effect  in  construing  Section  1281  of 
their  Code,  which  is  identical  with  our  Section  2354.  {City 
and  County  of  San  Francisco  v.  Randall,  54  Cal.  408.  And  see 
Dilley  v.  State,  3  Idaho  285,  29  Pac.  49.)  It  reasonably  ap- 
pears that  the  justice  gave  an  oral  order  to  the  sheriff  to  release 
Finch,  and  it  further  appears  without  any  doubt  whatever  that 
Finch  waa  released  solely  because  the  undertaking  in  question 
was  given,  and  the  order  made. 

6.  By  way  of  defense  the  defendants  pleaded  that  long  prior 
to  June  24,  1901,  the  day  on  which  the  bond  was  declared  for- 
feited, Finch  died.  This  the  state  denied.  In  support  of  this 
defense  the  defendants  placed  a  witness  upon  the  stand  who 
testified  that  he  had  known  Finch,  who  was  about  60  years  of 
age,  for  18  or  20  years.  Then  this  question  was  asked:  "You 
may  state  what  was  his  reputation  in  the  neighborhood  in  which 
he  lived,  among  his  neighbors,  as  to  his  being  sane  or  insane." 
This  was  objected  to  as  incompetent,  immaterial  and  irrelevant, 
and  the  objection  was  sustained. 

The  evidence  solicited  was  clearly  incompetent.  It  is  not 
peiTQissible  to  prove  insanity  by  reputation.  Even  so,  it  does 
not  appear  what  relevancy  his  sanity  bore  to  the  issue.  It  was 
not  pleaded  that  Finch  was  insane,  but  that  he  was  dead.  It 
may  be  that  counsel  for  defendants  saw,  or  thought  they  saw, 
some  connection  between  Fineli's  alleged  insanity  and  his  at- 
tempts at  suicide,  for  the  next  question  asked  the  witness  was, 
"Do  you  know  of  Mr.  Finch  ever  having  attempted  to  coimmit 
suicide  ?"  The  answer  was  in  the  afiimiative,  the  witness  say- 
ing, "To  the  best  of  my  recollection,  it  was  in  the  summer  of 
'84,"  and  "a  year  or  two  later  than  that  he  attempted  to  take 
his  life  the  second  time."  This  testimony  was  stricken  out,  on 
motion  of  the  county  attorney,  "as  being  too  remote  from  the 
24th  day  of  June  (1901),  and  as  incompetent,  irrelevant  and 
immaterial."  The  court's  ruling  was  correct.  The  evidence 
called  for  was,  in  any  view,  wholly  immaterial. 

Defendants  then  offered  to  prove  "the  following  circum- 
stances as  tending  to  prove  the  death  of  James  Finch:     That 
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he  was  an  old  man ;  that  on  two  or  three  occasions  he  attempted 
suicide,  and  Avould  have  committed  suicide  if  he  had  not  been 
prevented  by  the  interposition  of  other  persons;  that  he  lives 
in  a  place,  the  surroundings  of  which  are  such  that  a  body 
might  lay  [sic]  for  weeks,  months  and  even  years  without  dis- 
covery; and  that  he  has  never  been  seen  nor  heard  of  since 
about  a  week  prior  to  the  forfeiture  of  the  bond,  and  that  no 
trace  has  ever  been  found  of  him  by  the  sheriff  or  any  of  his 
deputies,  or  any  other  person."  The  offer  was  denied,  aind  cor- 
rectly. Finoh  disappeared  about  the  middle  of  June,  1901, 
and  this  case  came  on  for  trial  on  November  20th  following. 
Approximately  five  months  only  had  elapsed.  Finch  was 
charged  wdth  felony,  and,  if  found  guilty,  would  have  been  sen- 
tenced to  a  term  in  the  state  prison.  The  offered  testimony  did 
not  even  remotely  tend  to  show  that  Finch  was  dead  at  the  time 
he  was  required  for  arraignment.  No  such  remote  and  unsup- 
ported circumstances  as  these  can  be  allowed  for  the  purpose 
of  relieving  the  bondsmen  of  their  burden.  Any  other  rule 
would  make  the  collection  of  forfeited  bail  bonds  almost  im- 
possible. It  is  well  to  remember  that  seven  years  is  fixed  by 
statute  as  the  time  when  one  is  presulmed  to  be  dead  if  he  has 
not  been  heard  from  within  that  period.  (Code  of  Civil  Pro- 
cedure, Sec.  326G,  Subd.  26.) 

7.  We  have  carefully  examined  the  instructions  given,  as 
well  as  those  refused,  and  do  not  find  any  error  of  which  de- 
fendants may  complain. 

We  are  of  the  opinion  that  the  judgment  and  order  should 
be  reversed,  and  the  cause  remanded  for  a  new  trial. 

Per  Curiam. — Foj  the  reasons  given  in  the  foregoing  opin- 
ion, the  judgment  and  order  are  reversed,  and  the  cause  is  re- 
manded for  a  new  trial. 

Mr.  Chief  Justice  Braxtly,  not  having  heard  the  argu- 
ment, takes  no  part  in  this  decision. 
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1.  The  presumption  that  an  owner  of  the  surface  is  also  the  owner  of  ores 
found  beneath  the  surface  is  not  overcome  by  the  opinion  of  an  engineer 
that,  if  a  yein  having  its  apex  in  ground  owned  by  another  continues  to 
dip  at  the  same  angle  as  it  dips  where  it  is  exposed  in  upper  levels,  it  will 
reach  the  point  where  the  owner  of  the  surface  is  conducting  operations. 

2.  The  granting  of  an  injunction  pendente  lite  is  within  the  discretion  of  the 
trial  court,  and,  in  the  absence  of  a  clear  abuse  of  it,  the  supreme  court 
will  not  interfere. 


Appeal  from  District  Court,  Silver  Bow  County;  William 
Clcmcy,  Judge. 

Suit  by  F.  Augustus  Heinze  and  another  against  the  Boston 
&  Montana  Consolidated  Copper  &  Silver  Mining  Ccwupany. 
From  an  order  denying  an  application  to  modify  an  order  di- 
rected by  the  supreme  court  to  be  made,  plaintiffs  appeal.  Af- 
firmed. 

Mr,  John  J.  McIIatton,  and  Mr.  James  M.  Denny,  for  Ap- 
pellants. 

Mr.  A.  J.  Shores,  Messrs.  Forbis  &  Evans,  and  Mr.  C.  F. 
Kelley,  for  Eespondent. 

ME.  CHIEF  JUSTICE  BEANTLY  delivered  the  opinion 
of  the  court. 

This  cause  was  heretofore  before  this  court  on  appeal  by  the 
defendant  from  an  order  granting  an  injunction  pendente  lite. 
Upon  consideration  of  the  facts  exhibited  in  the  record,  the 
order  of  the  district  court  was  modified.  (26  Mont.  265,  67 
Pac.  1134.)  Afterward  an  application  was  made  to  the  dis- 
trict court  to  extend  the  scope  of  the  order  so  as  to  include  ore 
bodies  expressly  excluded  from  its  operation  by  the  order  of 
this  court,  it  being  alleged  that  subsequent  developtaaents  made 
in  the  disputed  territory  demonstrated  that  these  ore  bodies 
belong  to  a  vein  having  its  apex  in  plaintiffs'  ground.  Charges 
were  also  made  that  the  defendant,  though  enjoined  from  min- 
ing within  plaintiffs'  boundaries  and  removing  ore  therefrom, 
burnt  powder  and  other  material  in  its  own  workings  adjacent 


486 


Heinze  et  al.  v.  B.  &  M.  Co.        [June  T.'04 


to  the  place  where  plaintiifs^  operations  are  earned  on,  for  the 
purpose  of  obstructing  the  plaintiffs  by  producing  illness  in 
their  employes  and  rendering  it  dangerous  for  them  to  remain 
in  the  vicinity,  and  that  the  smoke  ,so  created  entered  into  the 
workings  of  plaintiffs  and  produced  the  intended  effect.  The 
district  court  denied  the  application.  The  plaintiffs  appealed. 
The  situation  of  the  property  involved,  and  the  controversy 
with  reference  to  it,  is  illustrated  by  the  following  diagram : 


The  legal  title  to  an  undivided  six-eighths  interest  in  the 
Minnie  Healy  lode  claim  is  admitted  to  be  in  the  plaintiffs. 
The  claims  to  the  north,  the  Piccolo  and  Gambetta,  belong  to 
the  defendant.  The  contention  of  plaintiffs  is  that  the  apex 
of  the  discovery  vein  in  the  Minnie  Ilealy  is  found  near  the 
east  boundary  of  the  claim,  at  the  discovery  shaft,  and  passes 
through  the  claim  from  the  east  to  the  west  nearly  parallel  with 
the  south  boundary  line  of  the  Piccolo,  and  crosses  the  west  end 
lino  of  the  claim  immediatelv  west  of  the  west  shaft;  that  it 
dips  to  the  north  at  an  angle  of  about  70  degrees ;  and  that  the 
defendant  is  trespassing  upon  the  exterior  portions  of  it  be- 
neath the  surface  of  the  Piccolo  and  Gambetta  claims.     The 
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particular  portion  of  the  workings  involved  here  is  indicated 
by  the  irregular  shaded  figure  near  the  southwest  corner  of  the 
Gambetta,  and  consists  of  largo  bodies  of  ore  on  the  eighth  and 
lower  levels  of  the  defendant's  workings  down  to  the  twelfth. 
The  defendant  is  engaged  in  stoping  and  removing  this  ore. 
The  contention  of  the  defendant  is  that  these  ore  bodies  are  a 
Ix)rtion  of  the  Leonard  vein,  having  its  apex  in  the  defendant's 
ground  to  the  north.  Upon  the  former  hearing  the  same  con- 
tention was  made,  and  this  court,  upon  the  evidence  adduced, 
concluded  that  it  did  not  tend  to  show  that  the  plaintiifs  had 
any  ground  for  their  contention.  Accordingly  the  district  court 
was  directed  to  modify  its  order  so  as  to  exclude  these  ore 
bodies  from  its  operation.  This  it  was  directed  to  do  by  limit- 
ing the  scope  of  the  order  to  the  workings  south  '"of  a  plane 
descending  vertically  into  the  earth  on  a  line  parallel  with  the 
south  side  line  of  the  Piccolo  lode  claim,  and  passing  through 
the  point  at  which  the  north  side  line  of  the  Ganibetta  lode 
claim  intersects  the  third  or  300-foot  level  south  of  the  Tx?onard 
shaft."  The  line  of  this  plane  is  indicated  by  the  letters  E,  B. 
The  workings  where  the  nuisance  is  alleged  to  have  been 
committed  are  in  the  Minnie  Ilealy  ground,  and  are  connected 
with  the  plaintiffs'  workings  by  a  crosscut  extending  south  from 
the  point  F.  It  is  charged  that  a  fire  was  built  in  this  crosscut 
near  the  point  F,  and  that  the  smoke  created  by  it  was  carried 
by  the  natural  draft  through  the  crosscut  south  into  phnntiffs' 
workings. 

The  evidence  in  the  record  fails  to  disclose  anv  additional 
development  by  the  plaintiffs,  tending  to  connect  these  excluded 
ore  bodies  with  the  apex  of  the  Minnie  llealy  vein. 

Much  mining  has  been  done  by  the  defendant  on  the  various 
levels  from  the  800  down  to  the  1,200  since  the  order  was  )nodi- 
fied,  but  none  of  this  development  tends  to  support  the  conclu- 
sion that  the  ore  bodies  in  controversy  belong  to  the  ^linnie 
Ilealy  vein.  Furthermore,  the  plaintiffs  have  not  by  their 
operations  so  develo|>ed  their  o^vti  workings  from  the  apex  of 
their  vein  down  to  the  disputed  territory  as  to  furnish  snbstan- 
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tial  evidence  that  their  elaiim  is  probably  well  founded.  In- 
deed, while  they  concede  that  there  is  a  vein  in  the  defendant's 
ground  dipping  to  the  south,  their  own  contention  is  based  ex- 
clusively upon  the  opinion  of  their  engineers  that,  if  the  vein 
having  its  apex  in  the  Minnie  Healy  ground  continues  to  dip 
at  the  same  angle  from  certain  points  where  it  is  exposed  in 
the  upper  levels  in  their  workings,  it  will  reacli  the  point  where 
the  defendant  is  conducting  its  operations.  This  is  not  suffi- 
cient to  overcome  the  presumption  that  the  defendant  owns  the 
ores  found  beneath  its  own  surface.  This  presumption  may 
not  he  overturned  by  speculative  conjecture  or  even  intelligent 
guess.  In  any  event,  we  do  not  think  that,  upon  the  showing 
made,  we  are  justified  in  saying  that  the  district  court  abused 
its  discretion  in  refusing  to  enlarge  the  scope  of  the  order.  A 
large  discretion  is  lodged  in  that  court  in  such  matters,  and, 
imless  in  a  particular  case  it  appears  that  there  has  been  a  clear 
abuse  of  it,  this  court  will  not  interfere.  (Parrot  S.  (t-  C.  Co, 
V.  Heinze,  25  Mont.  130,  64  Pac.  320,  53  K  E.  A.  491,  87  Am. 
St.  Eep.  386,  and  cases  cited.) 

There  is  no  substantial  ground  for  controversy  as  to  the  mean- 
-ing  of  the  order  made  by  this  court  upon  the  fonner  appeal. 
It  is  said  by  counsel  for  plaintiffs  that  it  is  ambiguous,  in  that 
there  are  two  points  at  which  "the  north  side  line  of  the  Gam- 
betta  lode  claim  intersects  the  third  or  300-foot  level,  south  of 
the  T^onard  shaft,''  and  that,  as  this  court  evidently  intended 
to  so  fix  the  position  of  the  dividing  plane  as  to  preserve  the 
property  pending  the  litigation,  a  proper  construction  of  the 
order  would  make  the  plane  pass  through  the  ix)int  G,  instead 
of  B.  It  is  further  said  that,  as  a  vertical  plane  passing  through 
the  point  G  cuts  through  the  ore  bodies,  and  leaves  a  i^rtion  of 
them  to  the  north,  to  be  mined  out  by  the  defendant,  the  in- 
junction order  should,  in  any  event,  be  extended  to  prevent  this 
result.  After  consideration  of  the  facts  then  l)efore  tlie  court, 
the  order  was  made.  The  word  "south"  was  used  intentionally 
to  indicate  exactly  the  point  through  which  the  plane  should 
pass.     It  IS  not  ambiguous,  but  clear  and  explicit,  as  it  was  in- 
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tended  to  be,  and  evidently  the  district  court  did  not  misunder- 
stand its  import.  The  point  named  in  the  order  is  due  south, 
while  the  point  contended  for  by  the  plaintiffs  is  nearly  due 
southwest;  and  it  is  only  by  a  misinterpretation  of  the  order 
that  the  plane  of  division  between  the  parties  is  supposed,  by 
reason  of  a  misapprehension  of  the  facts  by  this  court,  to  liave 
been  so  placed  as  to  cut  through  the  ore  bodies. 

There  is  some  evidence  in  the  record  that,  about  the  time  the 
injunction  was  applied  for,  certain  employes  of  the  defendant 
were  engaged  in  creating  smoke  in  the  crosscut  extending  south 
froun  the  disputed  ore  bodies,  and  that  hy  natural  draft  through 
this  opening  this  smoke  found  its  way  into  the  workings  of  the 
plaintiffs  within  the  Minnie  Ilealy  ground.  It  created  discom- 
fort to  plaintiffs'  employes,  and  temporarily  stoj)ix?d  o])erations. 
It  appears,  however,  that  there  was  a  controversy  between  the 
parties  over  the  use  of  that  crosscut;  the  plaintiffs'  employes 
having  attempted  to  put  in  a  bulkhead  near  the  point  A  to  ex- 
clude the  defendant's  employes  from  the  workings  to  the  south. 
The  smoke  seems  to  have  been  created  for  the  ])urjK)se  of  pre- 
venting the  completion  of  this  obstruction,  and  not  to  interfere 
with  plaintiffs'  mining.  This  crosscut  is  one  of  defendant's 
workings^  and,  by  the  terms  of  the  modified  order  bnade  by  this 
court,  the  defendant  and  its  employes  were  entitled  to  use  it 
as  a  passageway  to  all  the  workings  in  the  Gaml)etta  and  Pic- 
colo claims  south  of  the  vertical  plane  for  the  pur])ose  of  inspec- 
tion and  repairs.  C2G  Mont.  2(55,  67  Pac.  1134.)  Tlie  district 
court  doubtless  entertained  the  view  that  the  occurrence  was 
one  of  the  incidents  of  a  squabble  for  the  pf)Ssession  and  control 
of  this  opening,  and  was  not  intended  to  be  a  continuing  nuis- 
ance, so  as  to  interfere  with  tlic  plaintiffs  in  the  prosecution  of 
their  ordinary  mining  operations.  As  the  evidence  of  the  cir- 
cumstances attending  the  incident  is  not  very  clear,  and  as  the 
conclusion  dra^\Ti  from  it  by  the  district  court  is  probably  cor- 
rect, this  court  will  not  reverse  its  action. 

T^t  the  order  be  affirmed. 

Afjirmei. 
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ALLEX,  Respondent,  v.  AJAX  MIXIXG  COMPAXV  ki 

AL.,  Appellants.' 

(No.  2,060.) 
(Submitted  May  24,  1904.    Decided  June  IS,  1904.) 

Minin/j  Corporations — Sale  of  Property — Auilwrity  Given  by 
Statute — Impwirina  Obligatioji  of  Contract  —  Constitution- 
ality of  Statute. 

In  a  suit  by  a  minority  stockholder  of  a  minin;:  corporation  to  restrain  the  sale 
of  the  corporate  property,  Ticldy  as  to  a  mining  corporation  organized  be- 
tween 1889  and  1808,  the  authority  conferred  on  such  corporation  to  sell 
its  property  by  Laws  of  1800,  page  113  (commonly  known  as  **Uou8e  Bill 
132")  was  not  violative  of  the  Federal  Constitution  (Art.  I,  Section  10) 
and  the  Constitution  of  the  State  of  Montana  (Art.  Ill,  Section  11),  as 
impairing  the  obligation  of  contracts. 

Appeal  from  District  Court,  Lewis  and  Clarke  County;  J.  AL 
Clements,  Judge, 

Suit  by  Otis  K.  Allen  against  the  Ajax  Mining  Company  and 
others.  Frdin  a  judgment  in  favor  of  plaintiff,  defeivlants  ap- 
peal.    Keversed. 

Messrs,  IL  G.  tf  S.  II.  Mclniire,  for  Appellants. 

It  is  evident  that  the  lower  court  in  granting  the  injuncti<ni 
complaine<l  of  herein  had  in  mind  and  followed  the  decision  of 
this  court  in  Forrester  v.  Boston  &  Montana  Consol.  Min.  Co., 
21  ilont.  544,  and  it  must  1x3  conceded  that  if  said  decision 
states  the  law  as  it  now  exists  in  this  state,  the  action  of  the 
lower  court  under  the  facts  presented  in  respondent's  complaint 
was  correct.  Xecessarilv  in  order  to  reach  its  decision  the  lower 
court  must  have  disregarded  and  held  invalid  the  Act  of  the 
Sixth  I>egislative  Assembly,  adopted  February  28,  1890,  com- 
monly known  as  ^'Ilouse  Bill  132."  We  shall  contend  that 
said  Act  is  a  valid  exercise  of  the  legislative  power  and  that 
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therefore  the  action  of  the  lower  court  in  granting  the  injunc- 
tion in  question  was  erroneous. 

No  act  of  the  legislative  assembly  ought  to  be  held  invalid 
unless  it  plainly  appears,  beyond  a  reasonable  doubt,  that  the 
act  contravenes  some  provision  either  of  the  Federal  or  of  the 
State  Constitution;  and  that  if  any  doubt  exists  as  to  an  al- 
leged repugnancy  between  the  Constitution  and  the  statute, 
such  doubt  must  be  resolved  in  favor  of  the  validity  of  the 
statute.  Further,  that  "Constitutions  of  a  state  are  distin- 
guished from  the  Constitution  of  the  United  States  in  this: 
^The  government  of  the  United  States  is  one  of  enumerated 
powers ;  the  National  Constitution  being  the  instrutment  which 
specifies  them,  and  in  which  authority  should  be  found  for  the 
exercise  of  any  power  which  the  national  government  assumes 
to  possess.  In  this  respect  it  differs  from  the  constitutions  of 
the  different  states,  which  are  not  grants  of  iK>wer8  to  the  states, 
but  which  apportion  and  impose  restrictions  upon  the  powers 
which  the  states  inherently  possess.'  (Cooley  on  Const.  Lim. 
p.  10.)  Therefore  a  state  legislature  is  not  acting  under  enu- 
merated or  granted  powers,  but  rather  under  inherent  powers, 
restricted  only  by  the  provisions  of  their  sovereign  constitu- 
tion." (SMe  v.  Fremh,  17  Mont.  54-56.)  And  further,  that 
in  the  construction  of  constitutions  all  provisions  in  pari  mxi- 
teria  are  to  be  construed  together  so  as  to  arrive  at  the  meaning 
and  intent  of  any  particular  provision. 

The  case  of  Forrester  v.  B,  &  M.  Co,,  21  Mont.  544,  was  de- 
cided November  28,  1898,  the  Act  of  the  legislature  referred 
to  was  adopted  February  28,  1899,  and  was  undoubtedly 
passed  to  obviate  the  restraint  imposed  by  the  common  law  upon 
the  alienation  of  property  belonging  to  solvent,  prosperous  and 
going  mining  corporations.  For  the  purpose  of  this  arguiment 
it  may  be  conceded  that  the  relations  surrounding  corj)orations 
and  stockholders  are  contractual  in  their  nature,  and  that  such 
relations  are  three-fold.  (1)  That  between  the  state  and  the 
corporation.  (2)  That  l^etween  the  corporation  and  its  stock- 
holders.    (3)  That  between  the  stockholders  inter  sese. 
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The  constitutional  provisions  which  it  is  said  the  statute  in 
question  contravenes  are  Section  10  of  Article  I  of  the  Federal 
Constitution  which  prohibits  the  several  states  from  passing 
any  law  impairing  the  obligation  of  contracts,  and  the  like  pro- 
vision found  in  Section  11  of  Article  III  of  the  Montana  Con- 
stitution. In  connection  with  this  last  provision  consideration 
must  be  given  to  Section  2  of  Article  XV,  which  provides: 
^^That  no  charter  of  incorporation  shall  be  granted,  extended, 
changed  or  amended  by  special  law  *  *  *  but  the  legis- 
lative assembly  shall  provide  by  general  law  for  the  organiza- 
tion of  corporations  hereafter  to  be  created ;  Provided  that  any 
such  laws  shall  be  subject  to  future  repeal  or  alterations  by  the 
legislative  assembly,"  and  Section  3  of  Article  XV,  which 
reads :  ^^The  legislative  assembly  shall  have  the  power  to  alter, 
revoke  or  annul  any  charter  of  incorporation  existing  at  the 
time  of  the  adoption  of  this  Constitution,  or  which  may  be  here- 
after incorporated,  whenever  in  its  opinion  it  may  be  injurious 
to  the  citizens  of  the  state." 

As  far  back  as  the  Dartmouth  College  Case,  4  Wheat.  518, 
it  was  held  by  the  Supreme  Court  of  the  United  States  that  the 
charter  of  a  corporation  is  a  contract  within  the  teneaning  of 
the  said  clause  of  the  Federal  Constitution  and  consequently 
protect<}d  from  impairment  by  a  state  legislature.  It  was  sug- 
gested in  the  concurring  opinion  of  !ilr.  Justice  Story  in  that 
case  that  it  would  be  competent  for  the  legislature  to  reserve 
the  power  to  repeal  or  alter  the  grant  of  franchises  embodied 
in  the  charter  of  a  corporation.  (Thompson's  Commentaries 
on  the  Law  of  Corporations,  Vol.  4,  Section  5408.)  It  is  well 
known  that  the  several  states  were  quick  to  avail  themselves 
of  this  view  of  Judge  Story,  and  we  find  also  that  the  legis- 
lative assembly  of  the  territory  and  state  of  Montana  has  from 
an  early  day  reserved  the  power  to  alter,  amend  or  repeal  any 
of  the  laws  of  the  territory  or  state  relating  to  corporations. 
This  reservation  is  found  in  Section  21,  p.  410,  Acts  1871-2, 
which  was  in  turn  re-enacted  in  the  revision  of  1879,  Eev.  Stat. 
1879,  p.  454,  Sec.  2G4,  in  the  compilation  of  1887,  Comp.  Stat. 


30  Mont]      Allen  v.  Ajax  Mining  Co.  bt  al.  498 

1887,  p.  730,  Sec.  466,  and  in  the  Civil  Code  of  1895,  Section 
394  and  Section  550.  The  question  then  arises  "whether  the 
statute  in  question  is  within  the  reserved  power.  (Thompson's 
Work  on  Corporations,  Vol.  1,  Section  90.)  The  cases  con- 
struing this  reserved  power  are  practically  innumerable  and  it 
is  a  difficult  if  not  impossible  task  to  reconcile  them.  This  con- 
fusion would  probably  not  have  arisen  if  the  underlying  prin- 
ciple had  been  kept  in  mind,  that  the  reservation  is  as  much  a 
part  of  the  contract  as  the  grant  itself,  in  other  words,  that  the 
grant,  the  authorization  for  corporation  existence,  and  the  rela- 
tions flowing  therefrom,  as  between  the  state  and  the  corpora- 
tion, the  corporation  and  its  stockholders,  and  between  the 
stockholders,  have  all  been  taken  and  assumed  with  the  under- 
standing that  they  might  be  altered  or  repealed  whenever  the 
state  saw  fit  to  do  so.  As  expressed  by  the  Supreme  Court  of 
California  in  Market  St.  Ry.  Co.  v.  Hellman,  109  Cal.  571, 
s.  c.  42  Pac.  229 :  "When  an  individual  becomes  a  stockholder 
in  a  corporation  it  is  with  the  implied  assent  on  his  part  to  the 
right  of  the  legislature  to  alter  and  amend  the  law  within  the 
scope  of  the  constitutional  provision  and  is  as  binding  upon 
him  as  a  contract  to  like  effect  of  his  own  making  would  be." 
So  far  as  we  are  aware  the  question  is  I'es  integra  in  Montana, 
but  "in  the  absence  of  a  controlling  precedent  of  our  own,  it  is 
a  salutary  general  rule  to  follow  the  decision  of  the  Supremo 
Court  of  the  United  States."  (Ruby  Chief  M.  &  M.  Co.  v. 
Prentice,  52  Pac.  210.)  In  support  of  our  contention  that  the 
law  in  question  is  valid  and  clearly  supported  by  the  weight  of 
authority  we  shall  cite  only  a  few  cases  such  as,  in  our  opinion, 
are  the  most  analogous  to  the  facts  of  the  case  at  bar,  and  so  far 
as  possible,  only  those  of  the  most  recent  date.  {Northern  Cen- 
tral R.  Co.  V.  State  of  Maryland  (1902),  187  U.  S.  258,  267; 
Looker  v.  Maynard  (1900),  179  U.  S.  46;  Gregg  v.  Oranby 
(1901),  164  Mo.  616;  C.  H.  Venner  Co.  v.  U.  S.  Steel  Corp. 
(1902),  116  Fed.  1013;  ^Yilliams  v.  Hall  (1900),  515  S.  W. 
706 ;  Thompson  on  Corporations,  Sec.  3034 ;  2  Cook  on  Corpo- 
rations, Sec.  501;  In  re  Empire  City  Bank,  18  K  Y.  199; 
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hi  re  Lees  Bank,  21  X.  Y.  9 ;  In  re  Reciprocity^  Bank,  22  Is . 
Y.  9 ;  McGowmi  v.  McDonald,  111  Cal.  57,  43  Pac.  418 ;  Bis- 
sell  V.  Heath,  98  Midi.  472,  57  K  W.  586,  Dam  Co,  v.  Grwy, 
30  Me.  547 ;  iSleeper  v.  Goodwin,  67  Wis.  577,  31  N.  W.  335 ; 
Sirring  Valley  ^^Yaier  Woiks  v.  Schottler,  110  U.  S.  347 ;  Sink- 
ing Fund  Cases,  99  U.  S.  700;  Market  St.  By.  v.  Helbnaai 
(1895),  109  Cal  571;  Durfee  v.  Old  Colony  &  F.  B.  By.  Co., 
5  Allen,  240;  Crease  v.  Babcock,  23  Pickering,  342;  Buffalo, 
etc.  B.  B.  V.  Dudley,  4  Kernan  (K  Y.),  336,  348,  354 ;  ATor^/i- 
ei'n  B.  B.  v.  Miller,  10  Barbour^  282 ;  Madow  Dam  Co.  v.  Gmy, 
30  Me.  547 ;  Old  Town,  etc.  B.  Co.  v.  Veasie,  39  Mr.  580 ;  1 
Thomi>son  on  Corporations,  Sees.  67,  75,  89 ;  4  Thompson  on 
Corporations,  Sees.  5409,  5410,  5411,  5417.) 

Again,  inasmuch  as  the  statute  provides  (Section  2)  that  if 
a  disposition  of  all  the  company's  property  is  had  the  corpora- 
tion shall  thereby  be  dissolved,  it  may  be  construed  as  a  method 
of  repeal  of  the  charter.  That  the  right  to  repeal,  under  the 
reserved  power,  either  Avholly  or  in  i)art  and  without  the  eon- 
sent  of  the  stockholders,  exists  is  unquestionable  {Deposit  Bank 
V.  Davis  Co.,  44  L.  K.  A.  825,  829,  et  seq.j  Citizens  Soa).  Bank 
V.  Oivenshoro,  173  U.  S.  630;  ^Villiams  v.  Nail,  55  S.  W.  706, 
708.) 

The  provisions  for  the  payment  to  dissenting  stockholders 
contained  in  Sections  2  and  3  of  the  Act  are  ample,  valid  and 
in  line  with  similar  statutes  in  other  states.  (3  Cook  on  Corpo- 
rations (5th  Ed.),  Sec.  896,  p.  2583.) 

The  Act  in  question  is  neither  special  nor  class  legislation. 
{}Yilliams  v.  Nail,  55  S.  W.  709;  King  v.  Billing,  24  Mont. 
476;  Home  B.  £  L.  Assn  v.  Nolan,  21  Mont.  205.) 

Mr.  ^Yillianl  ^YaU<l€e,  Jr.,  and  Mr.  Charles  Donnelly,  for 
Eespondents. 

Since  the  decision  of  the  Dartmouth  Collage  Case  by  the 
Supreme  Court  of  the  United  States  in  1819  (4  Wheat.  504), 
the  principles  have  been  recognized  as  established  (though  fre- 
quenth'    and   vigorously   criticized)    that   a   corporate   charter 
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granted  by  a  state  Is,  when  accepted  by  the  corporation,  a  con- 
tract within  the  meaning  of  Section  10  of  Article  I  of  the  Con- 
stitution of  the  United  States,  and  that  unless  power  to  alter  or 
amend  it  has  been  reserved  by  the  state  which  granted  it,  any 
alteration  of  it  is  an  attempted  impairment  of  that  contract 
and  so  forbidden  by  that  section.  Since  the  announcement  of 
these  i)rinciples  in  the  Dartmouth  College  Case,  it  has  been  the 
almost  invariable  i)ractice  of  tlie  states  to  reserve  in  their  re- 
sjjective  constitutions  and  laws  the  }K)wer  to  repeal,  alter  or 
amend  the  corporate  charters  granted  by  them.  This  the  state 
of  Montana  has  done  in  the  sections  of  our  Constitution  and 
statutes  cited  in  appellants'  brief;  and  the  authorities  are  all 
agreed  that  the  eflFect  of  doing  this  is  to  take  out  of  the  oper- 
ation of  the  rule  laid  down  in  the  Dartmouth  College  Case  a 
charter  granted  by  a  state  reserving  these  rights,  and  to  retain 
in  the  state  full  legislative  control  over  it.  The  principle  that 
the  charter  is  a  contract  is  not  denied;  but  the  reservation  is 
read  into  and  l)ecomes  a  i)art  of  the  contract,  and  leaves  it  sub- 
ject to  rejKjal,  alteration  or  aimendment  at  the  hands  of  the  state. 
As  coimsel  for  api)ellants  have  i)ointed  out,  however,  the  con- 
tract thus  arising  with  the  state  is  not  the  only  contract  incident 
to  the  formation  of  the  corporation.  There  arises  besides  a 
contract  which  is  spoken  of  as  a  contract  l)etween  the  stock- 
holders themselves,  or  as  a  contract  Ix'tween  the  cor]X)ration 
on  one  hand  and  the  stockholders  on  the  other;  and  of  this 
contract,  as  of  every  other,  the  existing  law,  so  far  as  it  applies, 
of  course  becomes  a  part.  The  defendant  corporation  was  or- 
ganized under  the  laws  of  the  state  of  Montana  prior  to  the 
year  1S99 ;  plaintiff  has  been  a  meml)er  of  it  since  its  organiza- 
tion ;  during  all  of  that  period  it  was  the  law  of  this  state  that 
no  solvent,  prosperous,  going  corporation  could  dispose  of  all 
of  its  j)roperty  without  the  imanimous  consent  of  all  of  its 
stockholders.  Every  person  who  l)ecame  a  member  of  a  Mon- 
tana corix)ration  during  that  period  had  the  security  which  this 
law  gave  to  him,  and  might  feel  that  so  long  as  the  coriwration 
was  solvent  and  prosperous,  its  pro})eii:y  could  not  be  disposed 
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of  without  his  consent.  These  principles  were  clearly  stated 
in  tlie  case  of  Forrester  v.  Boston  &  Montcma  Consolidated  Cop- 
per  &  Silver  Mining  Cohnpany,  21  Mont  544,  55  Pac.  229 
(1898),  and  are  not  disputed  by  counsel  for  the  appellants. 
On  February  28,  1899,  the  Act  in  question  became  a  law.  By 
its  terms  it  professes  to  authorize  any  corporation,  whether  then 
existing  or  thereafter  to  be  created,  and  whether  solvent  or  in- 
solvent, to  dispose  of  all  its  property,  despite  the  protest  of 
the  holders  of  one-third  of  its  stock.  The  effect  of  this  enact- 
ment as  applied  to  an  existing  corporation  is  twofold.  First, 
it  augments  the  powers  previously  conferred  upon  it  and  so  far 
is  unexceptionable;  because  aside  from  the  fact  that  it  was  a 
bestowal  of  a  benefit  on  the  corporation,  the  right  to  add  to, 
subtract  from  or  wholly  withdraw  the  powers  previously  con- 
ferred had  been  expressly  reserved.  But,  second,  it  altered, 
or  rather  destroyed,  the  contract  previously  existing  between 
the  stockholders  themselves.  That  contract  was  that  so  long 
as  the  corporation  remained  solvent  its  property  would  not  be 
disposed  of  without  the  consent  of  all  of  its  members.  Any  at- 
tempt by  a  portion  of  its  members  to  make  a  disposition  of  such 
property  involves  a  violation  of  this  contract^  and  any  law  as- 
sniming  to  authorize  such  an  attempt  impairs  the  obligation  of 
the  contract  within  the  meaning  of  the  constitutional  prohibi- 
tion. These  propositions  are  supported  by  the  following  au- 
thorities: Cook  on  Corporations  (6th  Ed.),  Sec.  501;  Zabris- 
hie  V.  Hackensach  &  N,  Y.  R.  R.  Co,,  18  K  J.  Eq.  178 ;  Black 
V.  Canal  Co.,  24  N".  J.  Eq.  455 ;  Miles  v.  Ry.  Co.,  41  N.  J.  Eq. 
1;  Intiso  v.  State ,  53  Atl.  206;  Rah  way  v.  MundoAf,  44  ]Jf.  J. 
Law,  395 ;  Johnson  v.  Sherman,  ^Qt  X.  J.  Law,  683 ;  Schwartz- 
waelder  v.  Ins.  Co.,  59  X.  J.  Eq.  589 ;  In  re  Newark  T/ibmiy 
Assn,  43  Atl.  435;  Kenosha,  etc.  Ry.  Co.  v.  Marsh,  17  Wis. 
13 ;  Union  Pac.  Ry.  Co.  v.  United  States,  99  U.  S.  700 ;  Dis- 
senting Opinion  of  Mr.  Justice  Bradley  in  the  Sinkink  Fund 
Cases;  Dissenting  Opinion  of  Mr.  Justice  Field  in  the  Sinking 
Fund  Cases. 

Turning  now  to  the  cases  cited  by  appellant,  it  must  be  con- 
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ceded  at  once  that  some  of  them  are  opposed  to  the  views  above 
expressed.  As  counsel  for  appellants  have  said,  the  authorities 
on  this  question  are  not  reooncilable,  and  the  cases  just  referred 
to  are  certainly  opposed  to  those  on  which  we  rely  as  justifying 
the  order  appealed  from.  Some  of  the  authorities,  however, 
cited  by  counsel  are,  as  we  think,  distinguishable  from  the  case 
at  bar.  In  the  case  of  Northern  Central  Railway  Co7npa/ny  v. 
Maryland,  187  U.  S.  268,  the  point  decided  was  simply  that 
by  virtue  of  the  reserved  right  to  amend  or  repeal  a  charter, 
the  state  had  the  power  to  change  and  increase  the  rate  of  tax- 
ation stipulated  for  in  a  law  which  had  become  a  part  of  the 
charter.  The  question  of  the  state's  power  over  contracts  be- 
tween stockholders  themselves  was  not  touched  upon.  The  same 
is  true  of  the  case  of  Spring  Valley  Water  Works  v.  Schatler, 
110  U.  S.  247.  An  Act  of  the  legislature  was  sustained  affect- 
ing an  alteration  only  in  the  contract  existing  between  the  state 
and  the  corporation.  By  the  original  charter  (given  subject 
to  the  reserved  right  of  aimendment),  one  method  of  fixing  upon 
reasonable  water  rates  was  prescribed,  and  the  amendment  pro- 
posed to  substitute  another.  The  right  to  do  so  under  the  reser- 
vation was  clear,  and  contracts  between  the  stockholders  them- 
selves could  not  be  affected  by  its  exercise.  In  Durfee  v.  Old 
Colony  Railroad  Co,,  5  Allen,  240,  the  point  decided  was  sim- 
ply that  a  corporation  organized  under  the  laws  of  a  state, 
which  had  reserved  the  right  to  amend  its  charter,  could  not  be 
restrained  by  one  of  its  stockholders  from  engaging  in  a  new 
enterprise,  authorized  by  a  legislative  enaotment,  such  new 
enterprise  being  of  the  same  kind  as  that  for  which  the  corpo- 
ration was  originally  established.  The  case  of  Williams  v. 
Nail  55  S.  W.  706  (Kentucky  1900),  while  fully  sustaining 
the  doctrine  contended  for  by  appellants,  affords,  as  we  think, 
an  excellent  illustration  of  the  dangers  that  would  attend  on 
the  establishment  of  that  doctrine.  We  respectfully  insist  that 
this  reasoning  is  unsound.  The  reserved  right  of  a  state  to 
amend  the  charters  of  its  corporations  has  no  special  force  that 
does  not  inhere  in  the  right  which  every  state  possesses  to  amend 
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any  of  its  laws.  An  individual  who  makes  a  contract  makes  it 
on  the  faith  of  existing  law ;  he  knows  that  the  law  enters  into 
it;  he  knows,  too,  that  except  in  very  rare  cases  there  exists 
in  the  state  the  power  of  repealing,  altering  or  almending  that 
law  which  does  so  enter  into  it.  But  his  contract  is  protected 
by  the  state  and  federal  constitutions,  and  therefore  the  legis- 
lature is  powerless  to  make  a  law  which  shall  alter  or  impair  it. 
How  can  the  rule  be  different  in  the  case  of  a  corporation  ? 
How  can  It  be  lawful  for  the  state  to  do  to  the  existing  contracts 
of  an  association  of  men  what  it  cannot  do  to  the  contracts  of 
a  single  individual  ?    The  right  to  change  an  existing  law  is  no 

■ 

greater  in  the  one  case  than  in  the  other,  and  we  think  it  cannot 
be  given  greater  effect  in  the  one  case  than  in  the  other.  It  is 
perfectly  apparent  that  if  the  principle  laid  down  in  the  case 
of  Williams  v.  Noll  were  to  become  generally  recognized,  capi- 
tal would  be  slow  to  embark  in  corporate  enterprises  for  the 
reason  that  there  could  never  be  any  certainty  as  to  what  its 
obligations  would  be.  This  reserved  power  of  amending  corpo- 
rate charters  exists  in  the  constitutions  of  all  states ;  and  if  its 
effect  is  to  render  contracts  of  corporations  uncertain,  to  make 
the  rights  and  obligations  of  the  contracting  parties  alterable 
at  the  pleasure  of  the  legislature,  no  one  would  think  of  be- 
coming a  member  of  a  corporation  and  assuming  such  responsi- 
bilities. Surely  full  effect  can  be  given  to  "Qie  constitutional 
reservation  by  confining  its  action  to  the  contract  between  the 
state  and  the  corporation.  Moreover,  there  appears  in  our  stat- 
ute, in  existence  when  the  defendant  corporation  was  organized 
(Compiled  Statutes  of  1887,  page  730,  Sec.  466,  Civil  Code, 
Sec.  394),  a  clause  which  we  have  not  found  in  any  of  the 
states  from  which  appellants  have  drawn  the  cases  on  which 
they  rely.  This  clause  seoms  to  recognize  the  distinction  on 
which  we  have  been  insisting.  After  providing  in  the  usual 
way  that  the  legislature  may  repeal,  alter  or  amend,  etc.,  the 
statute  reads:  *^But  such  amendment  or  repeal  does  not,  nor 
does  the  dissolution  of  any  such  corporation,  take  away  oj  im- 
pair  any   remedy   given   against  such   corporation,   its  stock- 
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holders  or  officers,  for  any  liability  which  has  been  previously 
incurred/'  Had  the  stockholders  of  the  defendant  corporation, 
on  the  day  it  was  organized,  signed  a  formal  agreement,  bind- 
ing upon  each  other,  that  so  long  as  its  business  prospered  they 
would  not  dispose  of  its  property,  unless  all  consented  to  do  so, 
no  one  would  doubt  that  this  contract  was  independent  of  the 
contract  between  the  state  and  the  corporate  body ;  nor  would 
any  one  doubt  that  a  law  authorizing  some  of  the  contracting 
parties  to  violate  this  contract,  and  do  what  all  had  agi^eed  not 
to  do,  would  impair  its  obligation.  And  yet  such  a  contract 
was  made  just  as  effectively  with  each  man  who  became  a  me(m- 
ber  as  if  it  had  been  made  the  subject  of  a  special  written  agree- 
ment ;  and  the  legislature  has  no  more  right  to  impair  its  obli- 
gation than  if  it  had  been  thus  independently  made.  Nor  can 
the  statute  be  regarded  as  simply  effecting  the  dissolution  of  a 
corporation  and  therefore  within  the  power  reserved.  The 
right  of  the  state  to  repeal  the  corporate  powers  which  it  has 
granted,  whenever  the  interest  of  the  state  requires  their  repeal, 
is  of  course  incontestable ;  but  this  statute  does  not  do  this.  It 
empowers  the  holders  of  two-thirds  of  the  stock  to  dissolve  the 
corporation,  and  this  notwithstanding  their  positive  engage- 
ment to  continue  it.  It  is  not  reasons  of  state  that  prompt  a 
dissolution,  but  the  mere  personal  inclination  of  the  bnajority 
stockholders  to  override  the  will  of  the  minority.  And  besides, 
this  statute  assumes,  not  simply  .to  authorize  the  dissolution  of 
a  solvent  corporation,  but  to  deprive  the  minority  stockholders 
of  their  voice  in  the  disposition  of  its  property.  This  the  legis- 
lature cannot  do. 

MR.  JUSTIC^E  IIOLLOWAY  delivered  the  opinion  of  the 
court. 

On  May  3,  11)04,  the  rosj)ondent,  as  plaintiff,  commenced  an 
action  in  the  district  court  of  Lewis  and  Clarke  county,  the 
object  of  which  w^as  to  secure  an  injunction  restraining  the 
defendants  from  disposing  of  certain  mining  property  belonging 
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to  the  defendant,  A  jax  Mining  Company,  a  Montana  corpora- 
tion, to  the  If ational  Prospecting  &  Development  Company,  a 
Xew  Jersey  corporation.  The  defendants  Babcock,  Marlow, 
Larson,  Tracy  and  Smith  own  and' control  81,900  shares  of  the 
outstanding  capital  stock  of  the  A  jax  Mining  Company,  that 
being  all  the  capital  stock  outstanding,  except  100  shares  owned 
by  the  plaintiff.  This  mining  company  is  a  prosperous,  going 
concern,  operating  certain  properties  in  Broadwater  county, 
Montana.  The  defendants  Babcock,  Marlow,  Larson,  Tracy 
and  the  plaintiff  are  the  directors  of  the  company,  which  was 
organized  and  empowered  to  "carry  on  the  business  of  mining, 
purchasing,  selling  and  dealing  in  mining  property,  running 
tunnels,  appropriating  ground  for  other  necessary  mining  pur- 
poses; and  the  mining,  smelting,  reduction  and  shipment  and 
selling  ores,  building  mining  improvements,  constructing  mills, 
and  all  other  purposes  incident  to  the  business  of  mining  or 
connected  therewith."  In  April,  1904,  the  !N"ational  Prospect- 
ing &  Development  Cobnpany  made  a  proposal  to  purchase  all 
the  property  of  the  Ajax  Mining  Company,  paying  therefor 
forty  per  cent,  of  the  capital  stock  in  the  New  Jersey  company. 
After  consideration  of  this  proposal,  the  defendant  directors 
passed  a  resolution  calling  a  meeting  of  the  stockholders  of  the 
Ajax  Mining  Company  for  the  purpose  of  considering  the  ques- 
tion of  accepting  such  proposal  to  purchase  and  acquire  all  the 
property  and  assets  of  every  kind  belonging  to.  that  company 
upon  the  terms  proposed,  and  directing  notice  of  such  meeting 
to  be  given  as  required  by  law.  Pursuant  to  this  resolution  the 
defendant  directors  caused  a  notice  of  such  stockholders'  meet- 
ing to  be  published,  but,  before  this  meeting  was  held,  this  ac- 
tion was  commenced  by  the  plaintiff,  who  did  not  consent  to 
such  sale.  The  plaintiff  alleged  that  the  defendant  stockholders 
intended  to  accept  the  offers  of  the  National  Prospecting  &  De- 
velopment Company,  and  intended  to  sell  and  convey  to  it  all 
the  property  of  the  Ajax  Mining  Cotaapany,  and  would  do  so 
unless  restrained  by  the  court  Upon  the  filing  of  this  com- 
plaint and  the  issuance  of  summons,  the  district  court,  on  the 
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application  of  the  plaintiff,  issued  a  temporary  injunction  re- 
straining the  defendants  from  voting  or  allowing  to  be  voted 
any  of  the  capital  stock  of  the  Ajax  Mining  Company  in  favor 
of  the  sale  of  the  property,  and  from  taking  any  steps  or  pro- 
ceedings preparatory  to,  or  looking  towards,  the  consummation 
of  such  sale.  From  the  order  granting  this  injunction,  the  de- 
fendants appealed. 

It  is  conceded  that  the  only  question  involved  is  the  consti- 
tutionality of  an  Act  of  the  Sixth  legislative  assembly,  entitled 
"An  Act  to  enlarge  the  powers  of  mining  corporations  to  dis- 
pose of,  sell,  lease,  mortgage,  exchange,  or  otherwise  convey, 
all  or  any  part  of  the  property  of  such  corporations,  and  to 
authorize  and  empower  such  corporations  to  dispose  of,  sell, 
lease,  ^mortgage,  or  otherwise  convey,  the  whole  or  any  part  of 
the  property  of  such  corporations,  and  to  protect  stockholders 
dissenting  from  such  action  of  such  corporations,"  passed  over 
the  governor's  veto  February  28,  1899  (Session  Laws  1899,  p. 
113),  and  commonly  known  as  "House  Bill  132."  That  Act,  in 
substance,  provides  tliat  the  board  of  directors  or  trustees  of 
any  mining  corporation  organized  under  the  laws  of  either  the 
territory  or  state  of  Montana,  whether  before  or  after  the  pass- 
age of  the  Act,  and  whether  the  same  is  solvent  or  insolvent, 
or  is  a  going  or  prosperous  concern,  or  otherwise,  shall  have  the 
power,  and,  upon  request  of  stockholders  representing  at  least 
one-half  of  the  outstanding  ca]>ital  stock,  it  shall  be  their 
duty,  to  call  a  meeting  of  the  stockliolders  for  the  purpose  of 
considering  the  question  of  selling,  leasing,  mortgaging,  ex- 
changing, or  disposing  of  the  whole  or  any  part  of  the  property 
of  such  corporation  for  other  property,  or  of  the  whole  or  part 
of  the  capital  stock  of  any  other  cori)oration,  whether  domestic 
or  foreign.  Provision  is  then  made  for  the  method  of  calling 
such  stockholders'  meeting,  and,  upon  the  concurring  vote  of 
holders  representing  two-thirds  of  the  outstanding  capital  stock, 
the  directors  shall  have  full  powder  and  authority  to  carry  out 
the  sale,  lease,  mortgage  or  exchange  or  other  disposition  or 
conveyance  of  the  whole  or  any  part  of  the  property  of  said 
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corporation,  to  the  same  extent  as  if  all  the  stockholders  of  the 
corporation  had  consented  thereto. 

Section  2  provides  that,  if  a  disposition  of  all  the  property 
of  the  corporation  shall  be  made,  the  corporation  shall  thereby 
be  dissolved. 

Section  3  provides  for  the  protection  of  dissenting  stock- 
holders by  paylment  of  the  appraised  value  of  their  stock ;  the 
appraisers  thereof  to  be  appointed  by  the  district  court  of  the 
county  wherein  is  situated  the  principal  place  of  business  of 
the  corporation ;  all  expenses  to  be  borne  by  the  corporation,  its 
grantee  or  vendee. 

Section  4  provides  for  an  appeal  to  the  district  court  from 
such  award,  and  the  ascertainment  of  the  value  of  the  stock  by  a 
jury,  as  in  condemnation  proceedings  provided  for  by  law,  and 
for  tlie  rendition  of  judgment  and  execution  in  favor  of  the 
dissenting  stockholder  for  the  award  and  expense  and  cost  of 
the  proceedings,  which  judgment  shall  he  a  lien  upon  all  the 
real  property  so  disposed  of,  superior  to  the  rights  of  the  grantee 
or  vendee,  the  claims  of  dissenting  stockholders  being  equal 
liens  upon  the  property.  Upon  the  payment  of  the  claims,  the 
dissenting  stockholder  shall  cease  to  have  any  further  interest 
in  the  corporation,  and  his  stock  shall  become  the  property  of 
the  party  satisfying  the  judgment  or  appraisement. 

If  this  Act  is  valid,  the  district  court  erred  in  issuing  the 
injunction. 

It  is  contended  by  respondent  that  the  Act  is  invalid,  for  the 
reason  that  its  enforcement  would  impair  the  obligation  of  cor^ 
poration  contracts,  and  therefore  the  Act  violates  Section  10, 
Article  I,  of  the  Constitution  of  the  United  States,  and  Section 
11,  Article  III,  of  the  Constitution  of  Montana, 

By  the  decision  of  the  Supreme  Court  of  the  United  States 
in  the  Dartmouth  College  Case  in  1819  (Trustees  of  Dartmovih 
College  v.  Woodward,  4  Wheat.  518,  4  L.  Ed.  629),  it  was 
finally  determined  in  tliis  country  that  a  charter  granted  by  a 
state  to  a  corporation  became,  when  accepted  by  the  corporation, 
a  contract,  within  the  meaning  of  the  Federal  Constitution,  and 
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that  any  legislative  enactment  which  attempts  to  alter  or  amend 
4t  in  any  substantial  particular  impairs  the  obligation  of  that 
contract,  and  is  void,  unless  the  power  or  authority  to  alter  or 
amend  such  charter  is  reserved  by  the  state  which  granted  it. 
In  his  concurring  opinion  in  that  case,  Mr.  Justice  Story,  after 
citing  with  approval  Wales  v.  Stetson,  2  Mass.  143,  3  Am.  Dec. 
39,  to  the  effect  that  the  legislature  cannot  modify  the  charter 
of  a  corporation  unless  the  power  is  reserved  in  the  act  of  in- 
corporation,  eimphasizes  his  approval  of  that  doctrine  by  saying : 
"If  the  legislature  mean  to  claim  such  authority,  it  must  be 
reserved  in  the  grant." 

It  is  a  part  of  the  history  of  our  jurisprudence  that  the  states 
were  quick  to  seize  upon  the  suggestion  of  Mr.  Justice  Story, 
and  have,  with  singular  unanimity,  adopted  constitutional  and 
statiltory  provisions  reserving  to  themselves  tlie  right  and  au- 
thority to  alter  or  amend  all  corporation  charters.  Prior  to  the 
ado2)tion  of  the  Constitution,  the  territory  of  Montana  had 
made  such  reservation  as  early  as  1871,  and  a  like  provision 
was  carried  forward  in  the  revision  of  1879,  in  which  is  com- 
prised a  comprehensive  article  containrng  all  tlie  then  existing 
laws  with  reference  to  the  organization  of  corporations  for  in- 
dustrial and  productive  purposes,  and  in  which  is  found  this 
provision:  "Sec.  264.  The  legislature  may  at  any  time  alter, 
amend  or  repeal  this  article.  *  *  ^"  This  remained  in  force 
until  the  compilation  of  1887.  Chapter  25,  Fifth  Division, 
Compiled  Statutes,  was  then  adopted,  embracing  the  laws  then 
in  force  respecting  the  organization  of  such  corporations;  and 
this  included  Section  406,  which  reads  as  follows:  "Sec.  466. 
The  legislature  may  at  any  time  alter,  amend  or  repeal  this 
chapter.  *  *  *"  This  chapter  remained  in  force  untjl  super- 
seded by  Division  I,  Part  IV,  of  our  Civil  Code  of  1895,  which 
furnishes  a  complete  system  of  laws  relating  to  the  formation 
of  corporations  in  this  state.  Sections  394  and  550  of  that  part 
of  the  Civil  Code  read  as  follows : 

"Sec.  394.  Every  grant  of  corporate  power  is  subject  tc 
alteration,  suspension  or  rejx^al,  in  the  discretion  of  the  legis- 
lative assemblv." 
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**Sec  550.  The  legislative  assembly  may  at  any  time  amend 
or  repeal  this  part,  or  any  title,  chapter,  article  or  section  there- 
of, and  dissolve  all  corporations  created  thereunder.     *    *    *" 

That  there  might  not  be  any  question  as  to  the  authority  of 
the  legislature  to  make  such  reservations,  the  Constitution  (Ar- 
ticle XV,  Sec.  2)  provides:  "Sec.  2.  No  charter  of  incorpora- 
tion shall  be  granted,  extended,  changed  or  aimended  by  special 
law,  *  *  ^-  but  the  legislative  assembly  shall  provide  by 
general  law  for  the  organization  of  corporations  hereafter  to  Ire 
created :  provided,  that  any  such  laws  shall  be  subject  to  future 
repeal  or  alterations  by  the  legislative  assembly." 

It  is  apparent,  then,  that  when  the  Ajax  Mining  Company 
was  organized,  some  time  between  1889  and  1898,  there  existed 
and  was  read  into  and  made  a  part  of  its  charter  the  then  exist- 
ing statute,  which  gave  notice  to  all  concerned  that  the  legis- 
lature of  Montana,  acting  under  the  constitutional  provision 
above,  might  at  any  time  alter,  amend  or  repeal  the  law  under 
which  it  existed. 

Respondent  contends  that  the  contractual  relation  respecting 
a  corporation  is  of  a  threefold  character,  namely,  first,  a  con- 
tract between  the  state  and  the  corporation ;  second,  a  contract 
between  the  corporation  and  its  stockholders;  and,  third,  a  eon- 
tract  between  the  stockholders  ifiter  sese,  and  that,  while  the 
state  might  properly  reserve  to  itself  the  right  and  the  authority 
to  change  the  contract  between  itself  and  the  corporation,  it 
cannot,  and  it  was  never  intended  that  it  should,  in  any  manner 
interfere  with  or  impair  the  obligation  of  the  contract  existing 
almong  the  stockholders  themselves,  and  that  any  attempt  to  do 
so  is  a  violation  of  the  Federal  Constitution,  and  authorities 
are  cited  in  support  of  this  position.  But  it  is  to  be  observed 
that  in  all  these  legislative  enactments  the  state  did  reserve  to 
itself  the  right  to  repeal  the  laAV  under  which  this  corporation 
was  organized,  and,  had  it  done  so,  the  corporation  would  have 
been  destroyed,  except  for  the  purpose  of  winding  up  its  busi- 
ness. Yet  it  cannot  be  said  that  the  state  did  not  have  this 
power,  for  the  statute  authorizing  it  was  in  existence  when  the 
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corporation  was  organized,  and  was  read  into  and  lx?eaine  as 
much  a  part  of  the  charter  as  if  expressed  in  tenns  in  that  in- 
strument itself.  And  if  the  state  reserved  the  right  and  jwwer 
by  a  repeal  of  the  law  creating  the  corporation  to  destroy  it,  it 
certainly  did  less  when,  instead  of  repealing  the  law,  it  amended 
it  by  House  Bill  132. 

It  is  true  that  at  the  time  of  the  formation  of  the-  Ajax  Min- 
ing Company,  and  for  several  years  thereafter,  the  majority 
stockholders  of  a  corporation  could  not  dispose  of  all  the  prop- 
erty of  a  prosperous,  going  concern  without  the  consent  of  the 
minority.  {Fo7Tester  et  al.  v.  Boston  &  Mordana  C,  C.  <f-  S.  M. 
Co.,  21  Mont.  544,  55  Pac.  229.)  But  that  doctrine  prevailed 
onlv  because  the  state  had  not  seen  fit  to  exercise  the  right 
Vhicli  it  possessed  to  call  into  activity  this  dormant  power  there- 
tofore reserved  to  itself.  And  it  is  likewise  true  that  the  plain- 
tiff, Allen,  when  he  subscribed  for  stock  in  this  company,  did 
so,  charged  with  the  full  knowledge  of  the  constitutional  and 
statutory  provisions  then  existing,  under  which  the  legislature 
might  at  any  time  alter,  amend  or  rei)eal  the  provisions  of  the 
law  which  was  (made  a  part  of  its  charter ;  and  he  must  therefore 
be  treated  as  having  given  his  tacit  consent  that  such  changes 
might  be  made  at  any  time  as  in  the  Avisdom  of  the  legislature 
might  be  necessary,  and  this  as  fully  as  if  he  had  signified  such 
consent  by  a  writing  duly  subscril)ed  by  himself. 

It  cannot  be  said,  then,  that  the  enforcement  of  the  provisions 
of  House  Bill  132  will  impair  the  obligation  of  any  contract 
which  the  plaintiff  entered  into  when  he  became  a  stockholder 
of  this  company,  for  tlie  reason  that  the  reservation  of  this 
authority  to  alter,  amend  or  rei)eal  the  law  under  which  the 
company  was  organized  became  as  much  a  part  of  the  law  of 
its  creation  as  any  other  provision  res]>ecting  it,  and  becaime  a 
part  of  the  charter,  modifying  what  would  otherwise  have  l)een 
an  absolute  grant.     (4  Thompson  on  Corporations,  5408.) 

It  is  to  be  understood,  too,  that  this  reservation  possesses 
equal  vigor,  whether  contained  in  the  charter  of  the  particular 
corporation  itself,  or  in  tlie  Constitution  or  general  laws  of  the 
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state  under  whicli  the  corjx)ration  is  organized.  While  there 
may  be  some  slight  conflict  in  the  authorities,  the  great  weight  of 
authority  clearly  and  unequivocally  sustains  such  statutes. 
(Market  Street  Ky,  Co.  v.  Hellman,  109  Cal.  571,  42  Pac.  225  ; 
Looker  v.  Mayriard,  179  U.  S.  46,  21  Sup.  Ct..21,  45  L.  Ed. 
79,  and  cases  cited  ^Northern  Central  Railway  Co,  v.  Maryland, 
187  U.  S.  258,  23  Sup.  Ct  62,  47  L.  Ed.  167;  Vermer  Co.  v. 
Steel  Corporation  (C.  C),  HC  Fed.  1012.)  The  theory  up<:ja 
which  these  statutes  are  upheld  is  that  whatever  rules  or  regu- 
lations for  the  management,  operation  or  control  of  a  corpora- 
tion which  the  legislature  might  have  incorporated  in  the  law 
under  which  the  corporation  was  organized  may  afterwards 
properly  be  ingrafted  on  its  charter  by  virtue  of  this  reserved 
power  existent  at  the  time  of  the  formation  of  the  corporation. 
{Sinking  Fund  Cases,  99  U.  S.  700,  25  L.  Ed.  496;  Sprimj 
Valley  Wafer  Works  v.  Sclwttler,  110  U.  S.  347,  4  Sup.  Ct. 
48,  28  L.  Ed.  173;  Market  St.  Ry.  Co.  v.  Ilellnmri,  above; 
McGowan  v.  McDonald,  111  Cal.  57,  43  Pac.  418,  52  Am.  St, 
Rep.  149;  Willia^is  v.  Nail,  108  Ky.  21,  55  S.  W.  706.)  A 
review  of  the  authorities  citing  numerous  instances  of  the  en- 
forcement of  such  statutes  is  found  in  4  Thompson  on  Corpora- 
tions, Sec.  5411. 

We  are  therefore  of  the  opinion  that  the  statute  is  not  open 
to  the  attacks  made  upon  it,  and  that  the  district  court  erred  in 
granting  an  injunction.  The  order  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 

Mr.  Justice  Milbukx^  not  having  heard  the  argimient,  takes 
no  part  in  this  decision. 
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CAPELL  ET  Ai..^  Appellants,   v.   FAGx\N,   Respondent. 

(No.  1,900.) 
(Submitted  May  26,  1004.     Decided  June  17,  1004.) 

Lost  Instruments — Proof — Sufpc ten cy, 

1.  Under  the  provisions  of  the  Code  of  Civil  Procedure,  In  order  to  establish 
the  former  existence  of  an  Instrument  In  writing,  under  which  plaintiff 
claims,  he  is  compelled  to  prove  its  execution  and  contents,  including  all 
the  substantial  parts  of  the  lost  Instrument,  to  such  an  extent  as  to  con- 
stitute a  practical  reproduction  of  the  instrument  in  nil  of  its  substantial 
parts. 

2.  Proof  of  negotiations,  conversations  and  acts  of  parties  before,  at  the  time 
of  and  after  the  execution  of  a  written  Instrument,  are  not  competent  to 
prove  its  contents  where  the  instrument  is  lost. 

3.  Where  a  written  contract  is  to  be  proved  by  parol  testimony,  no  vague, 
uncertain  recollection  concerning  its  stipulations  ought  to  supply  the  place 
of  the  written  Instrument  Itself,  but  the  substance  of  the  agreement  must 
be  proved  satisfactorily. 

4.  While,  under  the  statutes,  the  consideration  need  not  be  mentioned  in  a 
deed,  yet,  if  It  is  mentioned  and  set  forth  In  the  deed,  It  becomes  a  sub- 
stantial part  of  the  contents  thereof,  and  must  be  proven  like  any  other 
of  the  contents  on  loss  thereof. 

5.  In  an  action  to  recover  a  portion  of  a  mining  claim,  in  which  plaintiffs 
claimed  under  a  deed  which  had  been  destroyed^  evidence  considered,  and 
held  not  to  show  the  contents  of  the  deed  by  such  direct  and  positive  evi- 
dence as  to  enable  the  court  to  say  that  there  was  a  conveyance. 

Appeal  from.  District  Court,  Silver  Bow  County;  E.  W.  Har- 
ney, Judge, 

Action  by  Garl  J.  Capell  and  others  against  Joseph  B. 
Fagan.  From  a  judgment  for  defendant,  and  from  an  order 
overruling  a  motion  for  a  new  trial,  plaintiffs  appeal.    Affirmed. 

Messrs.  McBride  &  McBride,  and  Mr.  James  E,  Murray,  for 
Appellants. 

"A  complaint  which  alleges  that  plaintiff  w^as  the  owner  of 
and  in  possession  of  certain  land,  and  that  defendant  claims 
an  estate  or  interest  therein,  but  has  none,  states  a  cause  of 
action."  (Rough  v.  Simmons,  65  Cal.  227 ;  Jolmson  v.  Vance, 
86  Cal.  129,  A.  C.  24  Pac.  863.) 
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"The  allegation  that  plaintiff  is  the  owner  of  land  is  in  sub- 
stance an  allegation  of  seizin  in  fee  in  ordinary  instead  of  tech- 
nical language."     {Garwood  v.  Hastings,  38  Cal.  216.) 

In  the  case  at  bar  defendant  in  his  answer  alleged  that  plain- 
tiff had  no  clailm  to  the  property  in  controversy  other  than  a 
verbal  agreement  for  a  deed.  Plaintiff,  replying,  alleged  the 
execution  and  delivery  of  a  deed.  Defendant  on  the  trial  testi- 
fied that  this  allegation  of  his  answer  was  wrong;  that  he  had 
made  and  delivered  to  plaintiff  a  deed.  Such  a  state  of  facts  cer- 
tainly establishes  the  existence  and  delivery  of  some  kind  of  a 
deed.  "Words  are  the  common  signs  that  mankind  make  use  of 
to  declare  their  intentions  to  one  another,  and  when  the  words  of 
a  man  express  his  meaning  plainly,  distinctly,  perfectly,  there  is 
no  occasion  to  have  recourse  to  any  other  means  of  interpreta- 
tion."    (29  Am.  &  Eng.  Ency.  p.  849.) 

"Words  of  a  contract  are  to  be  understood  in  their  ordinarv 
and  popular  sense,  rather  than  according  to  their  strict  legal 
meaning;  unless  used  by  the  party  in  their  technical  sense,  or 
unless  a  special  meaning  is  given  to  them  by  usage,  in  which 
case  the  latter  tmust  be  followed."     (Civil  Code,  Sec.  2209.) 

"As  the  term  is  commonly  used,  a  deed  may  be  defined  as 
^a  writing  under  seal  by  which  lands,  tenements  or  heredita- 
ments are  conveyed  for  an  estate  not  less  than  a  freehold.'  " 
(Devlin  on  Deeds,  Sec.  5,  p.  7,  citing  Sharswood's  Blackstc^ne's 
Commentaries,  Vol.  2,  p.  294.) 

There  is  absolutely  no  doubt  that  the  deeds  that  the  said  wit- 
nesses were  testifying  concerning  were  not  leases  or  mortgages, 
but  were  deeds  of  conveyance,  whereby  the  entire  title  to  the 
portion  of  the  Josephine  lode  referred  to  was  to  be  and  was 
conveyed  by  Fagan  to  Farley.  The  court  in  the  case  of  Sanders 
v.  Reidinger,  51  K  Y.  Sup.  942,  held  that  testimony  that  a 
deed  had  been  signed  and  delivered  was  proof  of  a  conveyance 
of  the  fee. 

If  a  party  of  mature  years  and  sound  mind,  being  able  to 
read  and  write,  without  any  imposition  or  artifice  to  throw  him 
off  his  guard,  deliberately  signs  a  written  agreelment,  without 
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informing  himself  as  to  the  nature  of  its  contents,  he  will,  never- 
theless, be  bound,  for  in  such  case  the  law  will  not  permit  him 
to  allege,  as  a  matter  of  defense,  his  ignorance  of  what  it  was 
his  duty  to  know,  nor  will  a  court  of  equity  assist  him  to  avoid 
the  consequences  of  his  negligence.  (Walton  Guano  Co,  v. 
Copelan,  112  Ga.  319,  s.  c.  62  L.  R  A.  268;  Oulliher  v.  Chi- 
cago Railroad  Co.,  59  Iowa,  416,  s.  c  13  N.  W.  429 ;  McKinney 
V.  Ilerrick,  66  Iowa,  414,  23  K  W.  767 ;  Minneapolis  Ry.  Co. 
V.  Cox,  76  Iowa,  306,  41  N.  W.  24 ;  Rice  v.  Dwight  Mfg.  Co., 
2d  Cush.  Mass.  80;  Hazard  v.  Griswold,  21  Fed.  178;  Day  v. 
Raguet,  14  Minn.  273;  Taylor  v.  Fleckenstein,  30  Fed.  99; 
Mateer  v.  Missouri  Pacific  Ry.  Co.,  105  Mo.  320,  16  S.  W. 
839;  Breese  v.  U.  8.  Telegraph  Co.,  48  K  Y.  132.  See,  also, 
Roote  v.  Zaller,  2  X.  Y.  Sup.  742 ;  Little  v.  Little,  2.  X.  D. 
175,  s.  c.  49  X.  W.  736 ;  Sanger  v.  I)u7i,  47  Wis.  615 ;  s.  c.  32 
Am.  Kep.  789;  McKay  v.  Jachman,  17  Fed.  641;  Lumley  v. 
Wabash  Ry.  Co.,  71  Fed.  21;  Koyston  v.  Miller,  76  Fed.  50; 
Reid  V.  Bradley,  105  Iowa,  220;  s.  c.  74  X.  W.  896;  s.  c.  20 
A.  and  E.  Enoy.  832;  Kennerty  v.  Etiwan  Phosphate  Co.,  21 
s.  c.  226;  s.  c.  53  Am.  Eep.  669;  Snelgrove  v.  Earl,  17  Utah, 
321;  s.  c.  53  Pac.  lOld  ;DyarY.  Walton,  79  Ga.  466;  s.  c.  7  S. 
E.  220;  Bostiuich  v.  Dwwan,  60  Ga.  383.) 

Mr.  W.  A. ^Pennington,  for  Kespondent. 

An  instrument  without  operative  or  granting  words  cannot 
operate,  grant,  sell  or  convey.  It  is  without  life,  force  or  effect. 
It  does  nothing,  admits  having  done  nothing,  and  promises  to 
do  nothing.  It  does  not  convey,  admit  having  conveyed  nor 
proimise  to  convey.  It  is  a  nullity.  (Metcalf  v.  Van  Benthuy- 
sen,  3  Comstock  X.  Y.  424 ;  Sec.  803,  Tiedieman  on  Eeal  Prop- 
erty; 9  Am.  and  Eng.  Ency.  Law,  pp  93,  94,  138.) 

The  mere  designating  an  instrument  a  deed,  even  by  a  person 
competent  to  decide  what  constitutes  a  deed,  does  not  show  its 
legal  fact,  as  the  term  is  a  broad  one  and  comprehends  every 
possible  conveyance  of  any  right,  title  or  interest  in  real  or 
personal  property  by  a  written  instrument.     (Century  Diction- 
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arv ;  Andersoirs  Dictionary  of  Law ;  Sec.  5,  Vol.  1,  Devlin  on 
Deeds. ) 

We  contend  that  appellants  have  not  proved  a  deed  of  con- 
veyance, and  that  it  is  not  sufficient  to  merely  designate  a  lost 
paper  by  the  term  deed,  and  to  offer  evidence  as  to  some  of  the 
parts  of  the  deed  and  omit  any  reference  whatever  to  other  parts 
essential  to  constitute  a  deed,  and  we  cite  the  following  authori- 
ties in  supix)rt  of  our  contention:  Code  of  Civil  Procedure, 
Par.  8228;  Code  of  Civil  Procedure,  Par.  3146,  Subd.  14; 
Riw  on  Evidence,  Vol.  2,  p.  1010 ;  Jones  on  Evidence,  Vol.  1, 
Si^c.  228 ;  2'ai/Ioe  v.  Biggs,  1  Peters,  591,  20  U.  S.  589 ;  Bejmer 
V.  llu^  Bafik  of  Columbia,  9  Wheat.  581,  22  U.  S.  580;  Tisdale 
v.  Tisdale,  64  Aim.  Dec.  775  (2  Sneed  596)  ;  Metcalf  v.  Van 
Boidhuysm,  3  Comstock,  X.  Y.  424;  Edward  v.  Noyes  et  aL, 
65  X.  Y.  125;  McDonald  v.  Thompson,  26  Pac.  146  (Colo.); 
Blwdes  et  al.  v.  Vmsen  et  al,  52  Am.  Dec.  685  (9  Gill)  ;  But- 
lei*  v.  Builer,  5  Harr.  (Del.)  178;  Davis  v.  Sigoumey,  8  Mete. 
(Mas.s.)  487;  \ValUs  v.  ^Yallis,  114  Mass.  510. 

MK.  COMMISSIOXER  CLAYBERG  prepared  the  follow- 
ing opinion  for  the  court : 

Api^eal  by  plaintiffs  from  a  judgment  against  them  and  from 
an  order  overruling  their  motion  for  a  new  trial. 

The  action  was  instituted  to  quiet  the  title  to'an  undivided 
one-fourth  interest  in  the  Josephine  quartz  lode  mining  claim. 
Plaintiffs  claiui  ownei-ship  and  possession  of  the  property  in 
controversy.  Defendant  claims  ownership  and  right  of  posses- 
e-ion  of  an  undiviilfd  one-half  of  the  premises,  admitting  thar 
plaintiffs  are  entitled  to  the  other  half,  and  that  eacli  are  enti- 
tled to  an  imdivided  one-eighth  of  the  entire  claim.  Conceded ly, 
the  entire  one-fourth  interest  in  question  fonnerly  belonged  to 
defendant,  and  plaintiffs  contend  that  it  was  conveyed  to  one 
Farlev,  their  predecessor  in  interest,  l>y  defendant  in  Fel)ruary, 
1898,  bv  a  deed  which  was  not  acknowledged  so  as  to  entitle  it 
to  record,  and  that  the  deed  was  afterward  destroyed  by  fire. 
The  defendant,  on  the  other  hand,  contends  that  he  agreed  to 
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convey  only  an  undivided  one-eighth — or  one-half  of  the  one- 
fourth — ^to  Farley,  and  that  he  retained,  and  still  held  and 
owned,  the  other  undivided  one-eighth.  Both  parties  agree  that 
an  instrument  in  writing  was  drawn  by  one  Harry  Lynch  in 
his  saloon  in  Butte,  and  plaintiffs  contend  that  by  this  instru- 
ment the  full  one-fourth  was  conveyed  to  Farley.  There  can 
bo  no  doubt  but  that  a  written  instrument  was  drawn  by  Lynch, 
which  was  executed  by  defendant,  and  delivered  to  Farley  in 
February,  1898.  Appellants  have  alleged  their  source  of  title 
as  being  by  this  written  instrument.  The  burden,  therefore, 
was  upon  them  to  establish  the  title  alleged.  This  written  in- 
strument was  not  recorded,  because  it  was  never  acknowledged 
by  the  gi-antor,  and,  it  having  been  destroyed  by  fire,  appellants 
attempted  to  establish  its  former  existence  and  contents  by  parol 
evidence. 

The  provisions  of  our  Code  of  Civil  Procedure  relative  to 
such  proof  are  as  follows:  Section  310().  ^'Prin^ry  evidence 
is  that  kind  of  evidence  which,  under  everv^  possible  circum- 
stance, affords  the  gi'eatest  certainty  of  the  fact  in  question. 
Thus,  a  \vritten  instrument  is  itself  the  best  possible  evidence 
of  its  existence  and  contents."  Section  3107.  "Secondary  evi- 
dence is  that  which  is  inferior  to  primary.  Thus,  a  copy  of  an 
instrument  or  oral  evidence  of  its  contents,  is  secondary  cvi- 
dence  of  the  instrument  and  contents."  Section  3131.  "There 
can  be  no  evidence  of  the  contents  of  a  writing,  other  than  the 
writing  itself,  except  in  the  following  cases:  (1)  Where  the 
original  has  been  lost  or  destroyed ;  in  which  case  the  proof  of 
the  loss  or  destruction  must  first  l)e  made.  *  *  -  In  the 
cases  mentioned  in  Subdivisions  3  and  4,  a  copy  of  the  original 
or  of  the  record  must  be  produced ;  in  those  mentioned  in  Subdi- 
visions 1  and  2,  either  a  copy  or  oral  evidence  of  the  contents." 
Section  3132.  "When  the  terms  of  an  agreement  have  been 
reduced  to  writing  by  the  parties,  it  is  to  be  considered  as  con- 
taining all  those  terms,  and  therefore  there  can  be  lx?tween  the 
parties  and  their  representatives,  or  successors  in  interest,  no 
evidence  of  the  terms  of  the  agreement  other  than  the  contents 
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of  the  writing,  except  in  the  follo\\ing  cases:  (1)  Where  h 
imistake  or  imperfection  of  the  writing  is  put  in  issue  by  the 
pleadings.  (2)  Where  the  validity  of  the  agreement  is  the  fact 
in  dispute.  But  this  section  does  not  exclude  other  evidence 
of  the  circimistances  under  which  the  agreement  was  made,  or 
to  which  it  relates,  as  defined  in  Section  3136,  or  to  explain  an 
extrinsic  ambiguity,  or  to  establish  illegality  or  fraud.  The 
term  'agreement'  includes  deeds  and  wills,  as  well  as  contracts 
between  parties."  Section  3146:  "In  conformity  with  the 
preceding  provisions,  evidence  may  be  given  upon  a  trial  of  the 
following  facts:  *  *  *  (14)  The  contents  of  a  writing, 
when  oral  evidence  thereof  is  admissible."  Section  3228 :  ''The 
original  writing  must  be  produced  and  proved,  except  as  pro- 
vided in  this  part.  If  it  has  been  lost,  proof  of  the  loss  must 
first  be  made  before  evidence  can  be  given  of  its  contents.  Upon 
such  proof  being  made,  together  with  proof  of  the  due  execu- 
tion of  the  writing,  its  contents  ftnay  be  proved  by  a  copy,  or  by 
a  recital  of  its  contents,  in  some  authentic  document,  or  by  the 
recollection  of  a  witness,  as  hereinbefore  provided." 

It  is  apparent  from  these  provisions  that,  in  order  to  estab- 
lish the  former  existence  of  this  instniment  in  writing,  appel- 
lants were  compelled  to  prove  its  execution  and  contents.  The 
rights  of  the  parties  in  this  controversy  rested  upon  this  written 
instrument,  and  could  only  be  settled  by  the  application  of  its 
terms  to  the  questions  in  controversy.  Its  terms  could  not  be 
so  applied  until  its  contents  were  established.  The  word  "con- 
tents," used  in  this  statute,  evidently  includes  all  the  substan- 
tial parts  of  the  lost  instrument,  and  therefore  proof  of  such 
contents  requires  a  practical  reproduction  of  the  instrument  in 
all  of  its  substantial  parts. 

The  law  is  well  settled  that  proof  of  the  negotiations  and  con- 
versations and  acts  of  the  parties  before,  at  the  time  of,  and 
after  the  execution  of  a  written  instrument  are  not  competent 
to  prove  its  contents,  where  the  instruiment  is  lost.  {Nicholson 
V.  Tarpey,  89  Cal.  617,  26  Pac.  1101;  Nicholson  v.  Tarpey, 
124:  Cal.  442,  57  Pac.  457;  Tayloe  v.  Riggs,  1  Pet.  591,  7  L. 
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Ed.  275 ;  Kimball  v.  Morrell,  4  Me.  368 ;  Richardson  v.  Roh- 
binSj  124  Mass.  105.)  The  greater  part  of  the  record  is  com- 
posed of  this  class  of  testimony,  and  under  the  above  authorities 
cannot  be  considered. 

It  being  conceded  that  some  sort  of  paper  was  executed  and 
delivered  to  the  plaintiffs'  predecessor  in  interest,  and  has  been 
destroyed  by  fire,  the  only  question  for  our  consideration  is,  did 
appellants  satisfactorily  prove  its  contents  by  competent  testi- 
mony ? 

The  following  rule  as  to  proof  of  the  contents  of  a  lost  in- 
strument was  announced  by  the  Supreme  Court  of  the  United 
States  at  an  early  date,  and  has  been  generally  followed  by  our 
courts  of  last  resort  since  that  time :  "When  a  written  contract 
is  to  be  proved,  not  by  itself,  but  by  parol  testimony,  no  vague, 
uncertain  recollection  concerning  its  stipulations  ought  to  sup^ 
ply  the  place  of  the  written  instrument  itself.  The  substance 
of  the  agreement  ought  to  be  proved  satisfactorily ;  and,  if  that 
cannot  be  done,  the  party  is  in  the  condition  of  every  other 
suitor  in  court  who  makes  a  claim  which  he  cannot  support. 
When  parties  reduce  their  contract  to  writing,  the  obligations 
and  rights  of  each  are  described  and  limited  by  the  instrument 
itself.  The  safety  which  is  expected  from  them  would  be  much 
impaired  if  they  could  be  established  upon  uncertain  and  vague 
impressions,  made  by  a  conversation  antecedent  to  the  reduction 
of  the  agreement."  {Tayloe  v.  Riggs,  1  Pet.  591,  Y  L.  Ed. 
275.) 

The  Supreme  Court  of  New  York,  in  the  case  of  Edwards  v. 
Noyes,  65  N.  Y.  125,  uses  the  following  language:  "Parol 
evidence  to  establish  the  contents  of  a  lost  deed  should  be  clear 
and  certain.  It  should  show  that  the  deed  was  properly  exe- 
cuted with  the  formalities  required  by  law,  and  should  show  all 
the  contents  of  the  deed,  not  literally,  but  substantially.  If 
anything  less  than  these  requirements  would  suffice,  evil  prac- 
tices, which  it  was  the  object  of  the  statute  of  frauds  to  prevent, 
would  be  encouraged.  *  *  *  .  As  to  lot  108,  the  plaintiff 
attempted  to  show  that  one  Rodgers  conveyed  it  to  him  by  a  deed 
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which  was  lost  in  1835.  He  had  no  copy  of  the  deed,  but  at- 
tempted to  prove  its  contents  by  witnesses  who  had  never  read 
it,  but  who  claimed  that  they  had  heard  it  read  (many  years 
before  the  trial.  They  could  give  but  a  small  fraction  of  what 
the  deed  appeared  to  contain.  On  the  whole,  their  evidence  was 
quite  unsatisfactory." 

The  Supreme  Court  of  California,  in  the  case  of  Nicholson 
V.  Tarpey^,  89  Cal.  617,  26  Pac.  1101,  uses  the  following  lan- 
guage :  "The  material  question  was  as  to  the  language  of  the 
written  contract.  Whether  lost  or  not,  there  can  be  no  evidence, 
in  the  absence  of  mistake  or  fraud,  of  the  intention  of  the  par- 
ties, other  than  the  written  instrument  itself.  The  rights  of 
the  parties  must  be  ascertained  from  its  terms.  Code  Civ.  Proc. 
Sec.  1856.  The  Code  expressly  provides,  in  case  of  lost  instru- 
ments, for  oral  evidence  of  their  contents.  Code  Civ.  Proc. 
Sees.  1855-1870,  Subd.  14.  Evidence  of  the  character  received 
in  this  case  imposes  upon  the  court  the  construction  of  the  con- 
tract by  the  witness.  In  United  States  v.  Britton,  2  Mason, 
464,  Fed.  Cas.  Xo.  14,650,  Justice  Story  remarked:  ^If  no 
such  copy  exists,  the  contents  may  be  proved  by  parol  evidence 
by  witnesses  who  have  seen  and  read  it,  and  can  speak  pointedly 
and  clearly  to  its  tenor  and  contents.'  " 

The  Supreme  Court  of  Arkansas,  in  the  case  of  Hooper  v. 
Cliism,  8  Eng.  496,  says:  "There  is  no  rule  of  law  that  ought, 
upon  the  ground  of  public  policy,  to  be  better  settled  than  this ; 
that  wherever  parties  have  reduced  their  contract  or  agreement 
to  writing,  the  instrulment  itself  is  the  best  and  highest  evidence 
of  what  the  contract  or  agreement  really  was.  No  matter  what 
the  conversation  or  representations  on  either  side  that  preceded 
it  may  have  been,  they  are  all  supposed  to  be  merged  in  the  writ- 
ten instrument,  which  is  to  be  regarded  as  the  conclusion  agreed 
upon  between  them.  A  contract  is  the  law  which  the  parties 
have  prescribed  unto  themselves,  and  the  object  of  reducing  it 
to  writing  is  that  a  memorial  of  its  terms  and  provisions  may 
be  preserved,  and  not  left  to  depend,  for  proof  of  them,  upon 
the  uncertain  and  imperfect  recollection  of  witnesses.    No  man's 
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rights  would  be  safe,  and  no  prudence  could  guard  against 
fraud,  if  this  were  not  the  law ;  and  the  exceptions  to  it — ^whidi 
ought  to  be  adimitted  with  great  caution — are  more  apparent 
than  real.  The  rule  rests  upon  the  supposition  that  there  is  a 
written  contract,  as  in  the  case  now  before  the  court  is  conceded 
by  botli  parties.  *  *  *  When  a  party  is  allowed  to  establish 
the  contents  of  a  lost  instrument,  he  must  at  least  show  with 
reasonable  certainty  what  its  terms  and  provisions  were.  With- 
out making  any  question  as  to  grades  of  secondary  evidence, 
if  no  copy  of  the  instrument  exists,  and  parol  testimony  is  of- 
fered, it  ought  to  be  that  of  a  witness  who  has  seen  or  read  the 
instrument,  or  is  otherwise  enabled  to  speak  with  some  degree 
of  accuracy  as  to  its  contents,  and  identify  it  as  the  one  executed 
by  the  party  to  be  charged  where  that  is  disputed.  Else  a  party 
relying  upon  a  lost  instrument  would  often  be  placed  in  a  better 
position  to  take  the  chances  of  parol  testimony,  and  the  tempta- 
tion would  be  held  out  to  him  to  destroy  or  suppress  it."  The 
court  then  quotes  the  language  of  Chief  Justice  Marshall  in 
Tcuyloe  v.  Riggs,  1  Pet.  600,  7  L.  Ed.  275. 

The  Supreme  Court  of  Illinois,  in  the  case  of  Rankin  v. 
Crow,  19  111.  62G,  says,  in  regard  to  testimony  proving  the  con- 
tents of  a  lost  deed :  ^^Fort  testifies  he  was  present  when  it  was 
bnade ;  that  it  was  read  over  bv  Jamison ;  that  the  consideration 
was  $110;  that  it  was  for  the  land  in  dispute;  but  whether  it 
was  a  warranty  or  quitclaim  deed  he  does  not  know.  He  pro- 
fesses to  give  no  part  of  its  contents,  or  even  its  tenns,  except 
that  it  was  a  deed  for  this  land  from  Gibson  to  Dunn.  To  prove 
the  contents  of  a  written  instrument,  tlie  vague  recollections  of 
witnesses  are  not  sufficient  to  supply  its  place.  The  substance 
of  the  contract  ought  to  be  proved  satisfactorily,  and,  if  that 
cannot  1x3  done,  the  party  is  in  the  condition  of  every  other 
suitor  in  court  who  has  no  witnesses  to  support  his  claim.  When 
the  parties  reduce  their  contract  to  writing,  the  obligation  and 
duties  of  each  are  described  and  limited  by  the  instrument  it- 
self. The  safety  which  is  expected  from  them  would  be  much 
impaired  if  they  could  be  established  upon  uncertain  and  vague 
impressions  of  witnesses." 
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The  following  cases  may  also  be  examined  upon  the  question 
as  to  the  character  of  proof  required  iu  cases  of  proof  of  the 
contents  of  lost  instruiments :  Metcalf  v.  Van  Benihuysen,  3 
X.  Y.  424;  Madeira's  Heirs  v.  Hopkins,  12  B.  Mon.  595; 
Elwell  V.  Walker,  52  Iowa,  256,  3  X.  W.  64;  Lofiin  v.  LofUn, 
96  K  C.  94,  1  S.  E.  837;  Kimball  v.  Morrell,  4  Me.  386; 
United  States  v.  Britton,  2  Mason,  464,.  Fed.  Cas,  No.  14,650 ; 
Edwards  v.  Rives,  35  Fla.  89,  17  South.  416;  Tisdale  v.  Tis- 
dale,  2  Sneed,  596,  64  Am.  Dec.  775. 

Testing  the  testimony  offered  by  plaintiff  in  this  case  by  the 
rules  announced  in  the  foregoing  decisions,  we  must  conclude 
that  the  substantial  contents  of  the  lost  instrument  were  not 
proved  by  such  clear  and  satisfactory  evidence  as  is  required 
by  these  rules,  and  that  tlie  court  did  not  err  in  finding  that 
there  had  been  made  no  deed  proven  in  the  case.  We  find  on 
investigation  of  the  record  that  the  only  direct  and  positive 
testimony  offered  by  appellant  as  to  the  contents  of  the  instru- 
ment were  the  names  of  the  parties  and  a  description  of  an  un- 
divided onefourth  interest  in  the  Josepine  lode  mining  claim. 
Only  two  witnesses  were  examined  as  to  the  contents  of  the  in- 
strument, viz.,  Farley,  the  grantor,  and  Lynch,  the  person  who 
drew  it.  Both  of  these  witnesses  testified  to  its  execution  and 
delivery,  gave  the  names  of  the  parties  thereto,  and  stated  the 
description  of  the  land  Imentioned  in  it  They  further  stated 
that  it  was  drawn  by  Lynch  at  the  request  of  Farley  and  Fagaii. 
That  there  was  presented  to  Mr.  Lynch  a  blank  form  of  deed, 
and  an  old  deed  conveying  the  property  in  question  to  defendant 
Fagan ;  that  Lynch  filled  up  all  the  blanks  in  the  form  of  deed 
presented,  and  inserted  the  description.  Farley  says  nothing 
concerning  any  of  the  contents  except  the  description,  the  names 
of  the  parties  and  the  consideration.  As  to  the  consideration 
he  says:  "The  consideration,  if  I  remember  right,  named  in 
the  new  deed,  was  one  dollar."  Lynch  says:  "The  blank  which 
was  brought  to  me  by  Mr.  Fagan  and  Mr.  Farley  was  a  regular 
form  of  deed,  but  as  to  details  I  have  forgotten  it  The  con- 
sideration was  filled  up.     I  cannot  say  whether  or  not  there 
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was  a  consideration  named  in  the  deed,  but  I  tlnnk  there  was. 
My  recollection  is  that  it  was  one  dollar.  I  cannot  state  posi- 
tively that  the  consideration  was  put  in  the  deed.  I  cannot 
state  at  this  time,  but  I  think  that  it  was." 

While,  under  the  statutes,  the  consideration  need  not  be  men- 
tioned in  a  deed,  yet  if  it  is  mentioned  and  set  forth  in  the  deed, 
it  becomes  a  part  of  the  contents  of  such  deed,  and  must  be 
proven  like  any  other  of  the  contents  thereof.  The  testimony 
as  to  the  consideration  named  in  the  instrument  is  uncertain 
and  equivocal.  There  is  no  testimony  disclosed  in  the  record 
as  to  any  of  the  remaining  contents  of  the  instrument  in  ques- 
tion. There  is  nothing  to  show  the  character  of  the  paper — 
if  a  conveyance,  whether  it  was  a  bargain  and  sale,  warranty, 
or  mere  quitclaim  deed — or  to  disclose  the  character  of  the  title. 
There  are  no  granting  words  proven.  So  far  as  the  proof  dis- 
closed in  the  record,  the  paper  simply  consisted  of  the  names 
of  the  parties  grantor  and  grantee,  and  a  description  of  the 
premises.  All  the  remaining  contents  are  left  entirely  to  pre- 
sumption. 

An  instrument  cannot  be  given  the  effect  of  a  conveyance 
unless  it  contains  words  of  grant  The  mere  use  of  the  word 
"deed"  by  witnesses  is  a  mere  conclusion  of  the  witnesses,  and 
it  cannot  be  presumed  that  the  written  instrument  in  this  case 
was  a  deed  of  conveyance,  at  least  without  proof  that  it  con- 
tained sufficient  words  of  grant. 

Again,  witness  Lynch  was. asked  upon  cross-examination 
whether  or  not  he  did  not,  on  the  31st  day  of  May,  1900,  at 
the  city  of  Butte,  state  to  Fagan  and  his  attorney,  Walsh,  in 
the  presence  of  both  of  them,  that  he  had  forgottQp  all  about 
the  transaction;  that  the  whole  matter  had  passed  out  of  his 
recollection ;  that  he  did  not  know  what  was  the  consideration, 
or  what  interest  was  named  in  the  paper ;  and  that  they  were 
trying  to  give  Fagan  the  worst  of  it,  and  he  would  be  very  glad 
to  help  him  if  he  could.  Lynch  denied  having  such  a  conver- 
sation, but  both  defendant  Fagan  and  his  attorney  testified  posi- 
tively and  directly  that  such  conversation  was  had.    Aside  from 
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the  inherent  improbability  that  Lynch,  who  was  keeping  a 
saloon,  and  not  in  the  business  of  preparing  conveyances,  could 
remember  for  over  two  years  the  contents  of  a  paper  which  he 
"filled  in,"  having  testified  to  no  particular  attendant  circum- 
stances which  would  have  had  a  tendency  to  fix  the  facts  in  his 
mind,  we  have  the  positive  testimony  of  two  witnesses  that  he 
afterwards  stated  to  them  he  had  forgotten  all  about  what  the 
contents  of  the  instrument  were. 

We  are  of  the  opinion  that  appellants'  testimony,  as  disclosed 
by  the  record,  did  not  so  show  the  contents  of  the  written  instru- 
ment by  such  direct  and  positive  exidence  as  to  enable  the  court 
below  or  this  court  to  say  that  it  was  a  conveyance  of  the  one- 
fourth  interest  in  the  Josephine  lode  mining  claim. 

It  follows  from  this  that  the  decree  of  the  court,  and  the  order 
appealed  from,  should  be  affiitmed,  and  we  recommend  their 
affirmance. 

Per  Cubiam. — ^For  the  reasons  stated  in  the  foregoing  opin- 
ion, the  judgment  and  order  are  affirmed. 

Mb.  Justice  Miljbukn  was  absent  at  the  time  of  the  delivery 
of  this  opinion,  and  takes  no  part  therein. 


30    618] 

-  STATE,  Respondent,  v.  HOWARD,  Appellant. 

30         518  ' 

38  218 

f38        221  (No.  1,992.) 

|30"618 

39  533  (Sobmitted  May  25,  1904.     Decided  Jane  18,  1904.) 

I  30      618 

fto  263  Robbery  —  Information — Charghig  One  Under  Aliases — Evi- 
dence— Admissibility  —  Letters — Jurors  —  Competency — 
Ownership  of  Stolen  Property — Insanity. 

1.  Where  an  information  was  against  one  as  George  Howard,  alias  James 
Howard,  alias  Joe  Kirby,  a  contention  that  the  Information  did  not  conform 
to  the  requirements  of  Sections  1832  and  1834,  Penal  Code,  is  without 
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merit ;  the  Information  hayintr  charged  his  prior  conviction,  and  the  differ- 
ent names  being  for  the  purpose  of  Identifying  him  as  the  person  previously 
convicted. 

2.  An  information  pn  a  prosecution  for  robbery  which  charged  that  the  prop- 
erty was  taken  by  means  of  force  and  putting  in  fear,  and  that  it  was  taken 
from  the  person  and  possession  and  from  the  immediate  presence  of  a 
specified  person,  did  not  charge  more  than  one  offense. 

3.  The  granting  or  refusing  of  a  motion  for  a  continuance  in  a  criminal  case 
is  within  the  sound  discretion  of  the  trial  court. 

4.  The  action  of  the  trial  court  in  refusing  or  allowing  a  continuance  will  not 
be  Interfered  with  on  appeal  unless  there  has  been  an  abuse  of  discretion. 

6.  Where  Jurors  state  on  their  voir  dire  examination  that  they  were  prejudiced 
against  the  defense  of  Insanity,  but  upon  further  examination  say  that 
they  would  treat  It  like  any  other  defense ;  would  follow  the  court's  instruc- 
tions thereon,  and,  if  the  instructions  should  in  any  manner  differ  from 
their  own  ideaa,  they  would  follow  the  instructions,  they  have  qualified 
themselves  as  competent  Jurors. 

6.  Where  a  venireman  in  a  criminal  case  stated  on  his  voir  dire  that  he  had 
read  the  newspaper  accounts  of  the  alleged  robbery,  and  had  formed  an 
opinion,  but  not  a  fixed  one,  and  on  re-examlnatlon  he  said  he  could  en- 
tirely discard  the  opinion  thus  formed,  and  give  the  defendant  as  fair  a 
trial  as  if  he  had  never  heard  of  the  case,  he  was  competent. 

7.  Where  defendant,  while  engaged  in  attempting  to  rob  the  safe  on  a  train, 
robbed  a  mail  clerk,  on  a  prosecution  for  the  robbery  of  the  mail  clerk  it 
was  proper  to  admit  evidence  as  to  all  the  details  of  the  attempted  robbery 
of  the  train,  and  a  conspiracy  therefor. 

8.  Where,  on  a  criminal  prosecution,  the  state  offered  in  evidence  a  letter 
claimed  to  have  been  written  by  accused,  and  a  witness  testified  that  he 
was  familiar  with  defendant's  handwriting,  and  that  the  letter  looked  like 
his  writing,  and  that  the  signature  was  his  signature,  there  was  a  sufficient 
identification  of  the  letter  as  one  written  by  defendant. 

0.  Where  a  letter  improperly  admitted  was  Immaterial,  and  the  only  defense 
made  in  the  case  was  insanity,  the  admission  of  the  letter  was  harmless 
error. 

10.  In  a  criminal  case,  error  in  the  admission  of  evidence,  to  secure  a  reversal 
of  a  Judgment  of  conviction,  must  be  prejudicial  to  the  defendant. 

11.  Where  the  warden  of  the  penitentiary  testified  that  defendant  had  been 
confined  in  the  penitentiary,  and  there  was  admitted  in  evidence  a  commit- 
ment against  film,  and  It  appeared  that  the  date  of  his  commitment  and 
release  corresponded  with  the  requirements  of  the  commitment,  and  other 
witnesses  testified  that  they  knew  defendant  •  when  he  was  in  the  peni- 
tentiary, an  objection  that  defendant  was  not  identified  as  the  man  to 
whom  the  commitment  referred  was  of  no  merit. 

12.  The  proper  manner  of  proving  a  prior  conviction  Is  not  by  the  introduction 
of  the  commitment,  but  by  the  record  of  the  Judgment.  (Code  of  Civil  Pro- 
cedure. Sec.  8103.) 

13.  Where,  on  a  prosecution  for  robbery,  a  witness  on  direct  examination  testi- 
fied that  he  had  been  confined  in  the  penitentiary,  and  that  he  had  known 
the  defendant  for  about  fifteen  months,  and  had  observed  his  demeanor  at 
the  penitentiary,  and  that  he  thought  defendant  Insane,  questions  put  to 
him  on  cross-examination  for  the  purpose  of  showing  that  he  was  a  member 
of  the  conspiracy  which  resulted  in  the  robbery  were  not  improper,  as  ex- 
ceeding the  proper  limits  of  cross-examination. 

14.  Where  a  witness  for  defendant  had  testified  that  he  had  been  in  the  peni- 
tentiary, and  that  he  was  then  in  Jail,  a  question  put  to  him  on  cross- 
examination  as  to  whether  he  was  not  in  Jail  on  a  charge  of  holding  up  a 
saloon  was  not  erroneous,  as  tending  to  degrade  the  witness. 

15.  The  question  was  not  prejudicial,  as  not  proper  cross-examination. 
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16.  On  a  prosecution  for  robbery,  the  fact  that  the  money  taken  was  in  prose- 
cutor's possession  is  sufficient  evidence  of  ownership  to  sustain  a  conviction. 

17.  On  a  prosecution  for  robbery,  the  question  whether  defendant  was,  by 
reason  of  insanity,  incapable  of  having  the  criminal  intent  necessary  to  the 
commission  of  the  crime,  was  raised  by  a  plea  of  not  guilty. 

18.  On  a  prosecution  for  robbery,  the  question  whether  defendant  was,  by 
reason  of  insanity.  Incapable  of  having  the  criminal  Intent  necessary  to  the 
commission  of  the  .crime,  was  a  question  of  fact  for  the  jury. 

10.  Penal  Code,  Section  2521,  provides  that  when  an  action  Is  called  for  trial,, 
or  at  any  time  during  a  trial,  or  when  the  defendant  is  brought  up  for 
Judgment,  if  a  doubt  arises  as  to  the  sanity  of  defendant,  the  court  must 
order  the  question  as  to  his  sanity  to  be  submitted  to  a  Jury.  Held,  that 
the  doubt  mentioned  in  the  statute  Is  one  arising  in  the  mind  of  the  Judge, 
and  one  which  he  must  determine. 

Appeal  from  District  Court,  Silver  Bow  County;  Williurn 
Clancy,  Judge. 

Geokge  Howard^  alias  James  Howard,  alias  Joe  Kirby,  was 
convicted  of  robbery.  From  the  judgment,  and  an  order  deny- 
ing a  new  trial,  he  api^eals.    Affirmed. 

Mr,  Alexander  Machel,  and  Mr.  Willmni  Meyer,  for  Appel- 
lant. 

Mr.  James  Donovan,  Attorney  General,  for  the  State. 

MR.  COMMISSIONER  CALLAWAY  prepared  the  follow- 
ing opinion  for  the  court : 

The  defendant  was  convicted  upon  an  information  accusing 
him  of  the  crime  of  robbery,  and  charging  his  prior  conviction 
of  a  like  oflFense  as  the  ground  for  a  heavier  punishment.  He 
was  sentenced  to  imprisonment  at  hard  labor  for  thirty  years. 
This  appeal  is  from  the  judgment  and  an  order  denying  a  new 
trial. 

1.  He  was  informed  against  as  George  Howard,  alias  James 
Howard,  alias  Joe  Kirby.  He  makes  the  point  that  the  informa- 
tion does  not  sufficiently  conform  to  the  requirements  of  Sections 
1832,  1833  and  1834,  Penal  Code,  in  that  there  is  no  certainty 
as  to  the  party  charged,  or  as  to  the  name  of  tlie  party  charged. 
Section  1832  of  the  Penal  Code  provides  that  the  infonmation 
must  contain  the  name  of  the  party.    Section  1841  provides  that 
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the  information  is  sufficient  if  it  can  be  understood  therefrom 
that  the  defendant  is  named,  or,  if  his  name  cannot  be  discov- 
ered, that  he  is  described  by  a  fictitious  name,  with  a  statement 
that  his  true  name  is  to  the  countv  attorney  unknown. 

A  man's  name  is  simply  the  sound  or  sounds  by  which  he  is 
commonly  designated  by  his  fellows,  and  by  which  they  dis- 
tinguish hiim.  It  is  a  mere  means  of  description.  Sometimes 
a  man  is  known  by  several  different  names,  and  it  was  formerly 
the  custom,  in  drawing  indictments,  to  charge  him  under  all 
the  names  by  which  he  was  known ;  connecting  them  with  the 
words  ''alias  dictus/'  or  wdth  simply  ''alias/'  These  words 
mean  "otherwise  called"  or  "otherwise.''  The  county  attorney 
attempted  to  be  Imore  certain  than  the  statute  requires.  He 
charged  the  defendant,  evidently,  by  three  names  by  w^hich  the 
latter  had  been  known.  Had  he  charged  the  defendant  as 
George  Howard,  stating  that  his  true  name  was  unknown,  the 
statute  would  have  been  met,  and  such  is  believed  to  be  the 
better  practice. 

It  is  readily  perceived  that  in  a  given  case  a  defendant  rnay 
be  prejudiced  by  the  use  of  the  alias  dictus  by  which  a  number 
of  names  may  be  joined,  and  thus  all  read  to  the  jury ;  suggest- 
ing to  them  that  the  defendant  has  been  using  assmned  names. 
But  no  such  prejudice  resulted  in  tliis  case.  A  like  point  ^yas 
decided  in  People  v.  Maroiiey,  109  Cal.  277,  41  Pac.  1097,  in 
which  the  court  said  that  while,  for  most  purposes,  the  need 
and  use  of  the  charging  alias  are  done  away  with,  it  is  still 
proper  in  some  instances,  afi  illustration  of  one  of  which  was 
offered  by  the  indictment  then  before  the  court.  The  indict- 
Iment  charged  the  defendant  with  conviction  of  prior  offenses, 
and  the  court  observed :  "For  the  purpose  of  identifying  him 
as  the  person  who  had  suffered  those  convictions,  the  use. of  tlio 
alias  was  not  only  permissible,  but  proper."  At  the  trial  the 
defendant  in  this  case  was  referred  to  sometimes  as  "Howard," 
sometimes  as  "Kirby,"  and  as  "Howard  or  Kirby."  He  w-as 
formerly  convicted  under  the  name  of  George  Howard^  and  it 
seems  that  he  gave  his  name  to  the  court  as  Joseph  Kirby.    The 
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point  urged  by  defendant  is  not  well  taken.  (Lee  v.  Staie,  55 
Ala.  259;  Haley  v.  State,  63  Ala.  83;  Barnesciatta  v.  People, 
10  Hun,  137;  Kennedif  v.  People,  39  K  Y.  245.) 

2.  The  next  point  urged  is  that  the  information  charges  two 
offenses,  in  that  it  is  alleged  that  the  property  was  t^ken  "by 
means  of  force  and  putting  in  fear,"  and  that  is  was  taken 
"from  the  person  and  possession  and  from  the  immediate  pres- 
ence of  one  W.  M.  Bell."  It  is  contended  that  a  robbery  ac- 
complished by  means  of  force  is  a  different  kind  of  robbery 
from  that  accomplished  by  means  of  fear,  that  a  robbery  from 
the  person  is  different  from  a  robbery  from  his  immediate  pres- 
ence, and  that  the  information  in  this  respect  is  uncertain.  The 
defendant  presented  these  points  by  demurrer,  which  was  over- 
ruled. We  think  these  objections  are  hypercritical.  Robbery 
frnay  be,  and  often  is,  accomplished  by  the  concurrence  of  force 
and  fear.  When  it  is  accomplished  by  force,  fear  is  the  usual 
concomitant.  If  one  were  not  apprehensive  of  the  force,  he 
would  not  have  the  fear.  So,  on  the  second  point  suggested, 
how  can  there  be  a  taking  from  one's  person,  and  that  taking 
be  not  from  his  immediate  presence?  Of  course,  the  article 
taken  might  be  from  the  immediate  presence  without  being 
taken  from  the  person.  That  portion  of  the  information  which 
is  criticised  is  substantially  similar  to  tlie  one  before  the  court 
in  State  v.  Clancy,  20  Mont.  498,  52  Pac  267,  and  is  not  vul- 
nerable to  the  attacks  made  upon  it  by  defendant.  When  teste<l 
by  the  rules  prescribed  by  the  Penal  Code,  it  is  sufficient. 
(State  V.  Oill,  21  Mont.  151,  53  Pac.  184.) 

3.  The  defendant  »moved  for  a  continuance,  which  the  court 
denied.  An  examination  of  the  affidavit  upon  which  the  motion 
was  based  shows  that  it  was  insufficient  for  the  purpose  in- 
tended, and  the  court's  action  upon  the  motion  was  clearly  cor- 
rect. Moreover,  the  granting  or  refusing  of  a  motion  for  the 
continuance  of  a  criminal  case  rests  in  the  sound  discretion  of 
the  court  below,  and  the  appellate  court  will  not  interfere  un- 
less there  has  been  an  abuse  thereof.  (Territory^  v.  Perkins, 
2  Mont.  467;  Territory  v.  Harding,  6  Mont.  323,  12  Pac.  750; 
Territory  v.  Roberts,  9  Mont.  12,  22  Pac.  132.) 
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4..  Three  jurors  were  accepted  over  defendant's  challenges. 
Two  of  them,  when  upon  their  voir  dire  examination,  said  in 
response  to  questions  put  by  defendant's  counsel  that  they  were 
prejudiced  against  the  defense  of  insanity.  Upon  examination 
by  the  county  attorney  and  the  court,  they  said,  in  effect,  that 
they  would  treat  it  like  any  other  defense  the  defendant  might 
urge ;  would  follow  the  instructions  of  the  court  thereon,  and, 
if  the  instructions  upon  the  law  should  in  any  manner  differ 
from  their  own  ideas,  they  would  follow  the  instructions.  In 
short,  without  discussing  their  testimony  in  detail,  it  may  be 
said  that  they  qualified  themselves  as  competent  jurors. 

Another  said  that  he  had  read  the  newspaper  accounts  of 
the  alleged  robbery,  and  had  formed  an  opinion  therefrom,  but 
not  a  fixed  one.  Upon  re-examination  he  said  he  could  entirely 
discard  the  opinion  then  formed,  and  could  give  the  defendant 
as  fair  a  trial  as  if  he  had  never  heard  of  the  case.  This  juror 
was  clearly  competent.  (Penal  Code,  Sec.  2051 ;  Stat(?  v.  MoUj 
29  Mont.  292,  74  Pac.  728.) 

5.  The  evidence  showed  that  the  defendant,  together  with 
one  Cole,  had  entered  into  a  conspiracy  to  "hold  up"  the  North- 
ern Pacific  train  near  Homestake,  in  Silver  Bow  county.  Ac- 
cordingly they  stopped  the  train  about  a  mile  from  Homestake, 
and  attempted  to  blow  open  the  safe  in  the  baggage  car.  While 
they  were  proceeding  in  furtherance  of  this  conspiracy,  the 
defendant,  after  having  intimidated  Bell,  a  mail  clerk,  by  the 
use  of  a  revolver,  reached  into  Bell's  pocket  and  took  therefrom 
the  sulm  of  75  cents.  The  taking  of  the  75  cents  is  the  par- 
ticular crime  for  which  the  defendant  is  prosecuted.  At  the 
trial  the  state  was  permitted  to  show  the  details  of  the  entire 
transaction,  commencing  with  the  formation  of  the  conspiracy 
in  Butte,  and  following  it  out  until  tlie  train  was  again  allowed 
to  go  upon  its  way. 

It  is  contended  by  the  defendant  that  it  was  error  to  admit 
in  evidence  certain  testimony  concerning  the  details  of  the  at- 
tempted "train  robbery."  "Robbery  is  the  felonious  taking  of 
personal  property  in  the  possession  of  another,  from  his  person 
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or  immediate  presence,  and  against  his  will,  accomplished  by 
means  of  force  or  fear."  (Penal  Code,  Sec.  390.)  It  is  there- 
fore technically  inaccurate  to  speak  of  a  "train  robbery."  The 
meaning  of  the  phrase,  however,  is  clear.  In  this  case  the  de- 
fendant and  Cole  intended  to  take  personal  property — the  con- 
tents of  the  safe — f ro(m  those  who  had  it  in  charge,  using  such 
force  and  producing,  such  fear  as  might  seem  to  them  to  be 
necessary.  It  is  said  that  the  conspirators  did  not  contemplate 
the  robbery  of  Bell,  and  that  crime  was  therefore  not  within 
the  purview  of  the  conspiracy.  This  point  is  not  well  taken. 
If,  while  a  p^tson  is  engaged  in  the  conmaission  of  one  felony, 
he  commits  another,  evidence  of  the  commission  of  both  is  ad- 
missible as  part  of  the  res  gestae.  (People  v.  Pallister,  138  X. 
Y.  601,  33  N.  E.  741 ;  State  v.  Desroches,  48  La.  Ann.  428, 
19  South.  250;  Seamis  v.  State,  84  Ala.  410,  4  South.  521; 
People  v.  Nelson,  85  Cal.  421,  24  Pac.  1006 ;  People  v.  Teix- 
eira,  123  Cal.  297,  55  Pac.  988;  Commomveali^  v.  Hayes, 
140  Mass.  366,  5  K  E.  264;  2)oi;e  v.  State,  37  Ark.  261 ;  Siuipp 
V.  Commonwealth,  82  Ky.  173;  Kennedy  v.  State,  107  Ind. 
144,  6  K  E.  305,  57  Am.  Rep.  99 ;  State  v.  McCakUl,  72  Iowa, 
111,  30  K  W.  553,  33  N.  W.  599;  State  v.  Dooley,  89  Iowa, 
584,  57  N.  W.  414;  State  v.  Taylor,  118  Mo.  153,  24  S.  W. 
449 ;  State  v.  Pike,  65  Me.  Ill ;  State  v.  WentwoHh,  37  N.  H. 
196;  Leeper  v.  State,  29  Tex.  App.  63,  14  S.  W.  398.) 

Defendant  and  Cole  entered  into  a  conspiracy  to  commit  a 
felony,  namely,  the  "train  robbery,"  and  set  forth  to  carry  it 
out  While  actually  engaged  in  an  attempt  to  carry  out  the  con- 
*  spiracy,  defendant  committed  another  felony — the  robbery-  of 
Bell — which,  as  it  transpired,  was  but  a  part  of  the  main  trans- 
action.    The  evidence  objected  to  was  clearly  admissible. 

6.  The  state  was  i^ermitted  to  introduce  in  evidence  a  letter, 
which  we  quote  in  full,  in  order  to  arrive  at  a  clear  understand- 
ing of  the  matter  involved.  It  is  as  follows:  "Tottn:  From 
what  I  see  in  the  papers  and  from  what  I  can  hear,  you  are 
afraid  I  am  trying  to  ditch  you.  Well,  you  can  come  out  in  the 
Prosecuting  Attorney's  office  and  see  what  I  say.     Tou  or  no 
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one  else  will  go  to  the  *pen'  on  account  of  me,  and  I  was  told 
by  six  different  people,  including  your  own  lawyer,  that  you 
had  me  arrested,  but  we  will  let  that  go.  You  will  never  have 
occasion  to  say  that  I  ditched  you  or  no  one  else.  But  it  serves 
me  right  in  one  way ;  you  told  me  to  have  nothing  to  do  with 
that  wind-jamming,  notoriety-loving  Hoosier,  and  I  would  not 
take  your  advice  so  now  I  have  got  to  pay  for  it.  [Signed] 
G.  Joe  Kirby." 

The  defendant  objected  to  the  introduction  of  this  letter  on 
the  ground  that  it  was  not  sufficiently  identified,  and  was  in- 
competent, irrelevant  and  inunaterial.  The  witness  Cole  testi- 
fied that  he  was  familiar  with  defendant's  handwriting,  and, 
after  exaJraining  the  letter,  said :  "It  looks  like  bis  handwrit- 
ing, and  that  is  his  signature  there.  That  is  all  I  can  say.  The 
signature  and  the  body  of  the  letter  are  the  same  handwriting." 
The  first  objection,  therefore,  is  not  well  taken.  {Sta-te  v.  Ma- 
Iwney,  24  Mont.  281,  61  Pac.  647.)  However,  so  far  as  can 
be  determined  from  the  record,  the  letter  bore  no  relevancy  to 
the  crime  committed.  It  was  also  wholly  immaterial,  and  this 
fact  alone  saves  the  action  of  the  court  from  reversal.  We  can- 
not see  how  the  defendant  in  any  wise  could  have  been  injured 
by  its  admission  in  evidence.  It  did  not  tend  to  prove  the  de- 
fendant guilty  of  the  crime  for  which  he  was  on  trial,  nor  of 
any  other  crime,  in  the  slightest  degree.  The  most  that  can  be 
said  is  that  it  indicates  that  defendant  was  in  the  possession  of 
evidence  inimical  to  the  interests  of  Toim.  Defendant  asserts 
that  he  will  not  disclose  such  information,  which  assertion,  pre- 
sumably, was  intended  to  assure  Tom  that  defendant's  sense  of 
honor  was  unimpaired,  although  it  was  reported  that  he  had 
been  wronged  by  Tom.  Then,  again,  defendant  did  not  attempt 
to  controvert  the  state's  evidence  showing  the  robbery  of  Bell 
by  him,  and  that  testimony  was  clear  and  convincing.  The  only 
defense  which  defendant  attempted  was  that  of  insanity,  and  it 
failed  utterly.  It  is  manifest  that  defendant  was  not  injured 
by  the  introduction  of  the  letter.  Technically,  the  court's  ac- 
tion was  inexcusably  erroneous.  But  error,  in  order  to  secure 
a  reversal  for  defendant,  must  be  prejudicial  to  him,  and  this 
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clearly  was  not.     (Lane  v.  Bailey,  29  Mont.  548,  75  Pac.  191.) 

T.  The  witness  Conley,  warden  of  the  penitentiary,  testified 
that  he  had  known  the  defendant,  Howard,  at  that  institution, 
and,  speaking  of  the  defendant,  said :  ''He  was  confined  there 
for  seven  years  and  three  months  on  a  charge  of  robbery  f roiiii 
Silver  Bow  county.  Howard  was  released  from  the  j)eniten- 
tiary  on  the  26tli  day  of  January,  1903."  Thereupon,  over 
defendant's  objection,  the  court  admitted  in  evidence  a  commit- 
ment in  the  case  of  the  state  of  Montana  against  George  How- 
ard, which  recites  that  the  defendant  therein  named  was  con- 
victed of  robl:)erv^  on  October  26,  1895,  in  the  district  court  of 
Silver  Bow  county. 

The  defendant  argues  that  tliere  was  no  proof  of  the  authen- 
ticity of  the  commitment,  and  further  that  the  defendant  Avas 
not  identified  as  the  man  to  Avhom  it  refers.  Uix)n  the  record, 
these  objections  are  captious.  Evidently  the  commitunent  of- 
fered was  the  original.  At  any  rate,  no  objection  was  made  to 
the  effect  that  it  was  not.  The  court  doubtless  inspected  it 
when  the  objection  was  made,  and  was  satisfied  as  to  its  suffi- 
ciency. Conley  identified  the  defendant  as  the  one  who  had 
been  confined  in  the  penitentiary  for  robl)ery  committed  in 
Silver  Boav  county.  The  defendant  was  coimnitted  on  October 
26,  1895,  and  released  January  26,  1903,  which  exactly  corres- 
ponds Avith  the  requirement  of  the  committment.  'Other  wit- 
nesses testified  that  they  knew  the  defendant  on  trial  wliile  he 
was  in  the  penitentiary.  The  proper  way  to  prove  the  defend- 
ant's prior  conviction  was  not  by  the  introduction  of  the  com- 
mitment, but  by  the  record  of  the  judgment.  (Code  of  Civil 
Procedure,  Sec.  31*93. )  But  this  was  also  done.  The  defend- 
ant therefore  has  no  cause  for  complaint  on  this  phase  of  the 
case. 

8.  The  witness  Furlong,  on  direct  examination,  testified  that 
he  had  been  confined  in  the  penitentiary,  and  was  at  the  time 
of  the  trial  a  prisoner  in  the  county  jail.  He  said  he  had 
known  the  defendant  for  about  fifteen  months,  and  had  ob- 
served his  demeanor  at  the  penitentiary.     From  what  he  had 
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seen  of  the  defendant,  he  thoiight  the  latter  insane.  On  cross- 
examination,  counsel  for  the  state  asked  the  witness  a  number 
of  questions  with  the  evident  purpose  of  showing  that  Furlong 
was  a  member  of  the  conspiracy  "to  rob  the  train."  These 
questions  were  objected  to  as  incompetent,  irrelevant  and  im- 
material, as  well  as  being  improper  cross-examination.  The 
court  did  not  abuse  its  discretion  in  allowing  these  questions 
to  be  put  to  the  witness,  under  the  circumstances  of  the  case. 
"The  cross-examination  would  be  of  little  value  if  the  witness 
could  not  be  fully  interrogated  as  to  his  motives,  bias  and  in- 
terest, or  as  to  his  conduct,  as  connected  with  the  parties  or  the 
cause  of  action."  (3  Jones  on  Evidence,  Sec.  829.)  The  right 
of  cross-examination  extends  not  only  to  all  facts  stated  by  the 
witness  in  his  original  examination,  but  to  all  other  facts  con- 
nected with  them,  whether  directly  or  indirectly,  which  tend 
to  enlighten  the  jury  upon  the  question  in  controversy,  and  this 
right  should  not  be  restricted  unduly.  (Kipp  v.  SUvermdn, 
25  Mont.  296,  64  Pac.  884 ;  Cohhan  v.  HecJclen,  27  Mont  245, 
70  Pac.  805;  Hefferlm  v.  Karlman,  30  Mont.  348,  76  Pac. 
757;  Code  of  Civil  Procedure,  Sec.  3376.}  It  is  the  duty  of 
the  trial  court  to  exercise  a  sound  legal  discretion  in  controlling 
the  cross-examination  of  a  witness,  and,  if  no  abuse  of  discre- 
tion is  shown,  the  appellate  court  will  not  interfere.  (3  Jones 
on  Evidence,  Sec.  821.) 

It  is  also  insisted  that  the  following  question  tended  to  de- 
grade the  witness:  "You  are  in  jail  at  the  present  time  charged 
with  holding  up  Swanson's  saloon  ?"  The  witness  answered  in 
the  ajBSrmative.  In  the  light  of  his  previous  testitoony,  we  do 
not  think  the  question  tended  to  degrade  him.  On  direct  ex- 
amination he  had  testified  as  to  his  confinement  in  the  state 
prison,  and  that  he  was  at  the  time  of  the  trial  confined  in  the 
jail.  Nor^  under  the  circumstances,  was  the  allowance  of  the 
question  prejudicial  as  not  pro])er  cross-examination.  {Main- 
scviiz  V.  Hughes,  26  Mont.  212,  66  Pac.  939,  68  Pac.  467.) 

9.  Defendant  says  the  evidence  is  insufficient  to  sustain 
the  conviction,  for  the  reason  that  there  i»  no  evidence  in  the 
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record  that  the  money  taken  was  the  property  of  Bell.  The 
testimony  discloses  that  defendant  reached  into  Bell's  pocket 
and  took  out  the  money  after  covering  him  with  a  revolver. 
The  fact  that  the  money  was  in  BelFs  possession  is  suflScient 
evidence  of  his  ownership  thereof  to  sustain  the  conviction. 
{People  V.  Oldham,  111  Cal.  648,  44  Pac.  312;  People  v.  Da- 
vis, 97  Cal.  194,  31  Pac.  1109;  People  v.  Nelson,  56  Cal.  77; 
Bow  v.  People,  160  111.  438,  43  K  E.  593 ;  State  v.  Hobgood, 
46  La.  Ann.  855,  15  South.  406.) 

10.  The  state  did  not  offer  any  evidence  to  rebut  that  of- 
fered by  defendant  in  support  of  his  defense  of  insanity.  The 
question  as  to  whether  the  defendant  had  the  criminal  intent 
necessary  to  the  commission  of  the  crime  was  raised  by  his  plea 
of  not  guilty.  The  question  was  one  of  fact.  (State  v.  Keerl, 
29  Mont.  508,  75  Pac.  362.)  The  jury  heard  all  the  evidence, 
and  decided  adversely  to  defendant's  contention.  Doubtless  it 
acted  within  its  province,  of  considering  the  testimony  on  the 
question  of  insanity  as  of  little  or  no  weight  (Bishop's  New 
Criminal  Procedure,  Sees.  669-673 ;  State  v.  Sidlivan,  9  Mont. 
174,  22  Pac.  1088)  ;  and  from  the  record,  we  do  not  tliink  it 
acted  unwisely. 

The  verdict  was  returned  April  10,  1903.  Three  days  later, 
when  the  defendant  was  brought  into  court  to  receive  his  sen- 
tence, his  counsel  asked  that  the  question  of  the  defendant's 
sanity  be  inquired  into  by  a  jury  as  required  by  law.  The  court 
denied  the  request,  and  the  defendant  assigns  error. 

Section  2521  of  the  Penal  Code  provides:  "When  an  action 
is  called  for  trial,  or  at  any  time  during  the  trial,  or  when  the 
defendant  is  brought  up  for  judgment  on  conviction,  if  a  doubt 
arises  as  to  the  sanity  of  the  defendant,  the  court  must  order 
the  question  as  to  his  sanity  to  be  submitted  to  a  jury,  which 
must  be  drawn  and  selected  as  in  other  cases ;  and  the  trial  or . 
the  pronouncing  of  the  judgment  must  be  suspended  until  the 
question  is  detenmined  by  their  verdict."  The  doubt  mentioned 
in  the  above  section  is  one  arising  in  the  mind  of  the  presiding 
judge,  and  much  must  be  left  to  his  judicial  conscience.    Unless 
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there  be  a  doubt  in  the  mind  of  the  judge  a  qwo — a  doubt  which 
he  must  legally  determine  as  he  would  determine  any  other 
matter  of  grave  import  before  him — he  will  not  be  warranted 
in  calling  a  special  jury  to  try  the  issue.  Such  is  the  purport 
of  the  authorities.  (State  v.  Peterson,  24  Mont.  81,  60  Pac. 
809,  and  cases  cited;  People  v.  Ilettick,  126  Cal.  425,  58  Pac. 
918;  People  v.  Oeiger,  116  Cal.  440,  48  Pac.  389.)  In  this 
case  the  judge  heard  all  the  testimony  upon  the  trial,  as  well 
as  observed  the  demeanor  and  appearance  of  the  defendant  dur- 
ing its  progress,  and,  from  what  he  heard  and  saw,  entertained 
no  doubt  as  to  the  defendant's  sanity.  The  record,  we  think, 
bears  out  his  conclusion  as  correct. 

We  have  given  diligent  attention  to  all  other  assignments  of 
error  urged  by  defendant's  counsel  which  are  argued  in  his 
brief,  but  find  none  prejudicial  to  defendant.  It  follows  that 
the  judgment  and  order  should  be  affirmed. 

Per  Curiam. — For  the  reasons  given  in  the  foregoing  opin- 
ion, the  judgment  and  order  are  affirmed. 

Mr.  Justice  Milburn^  being  absent  at  the  time  of  the  de- 
livery of  this  opinion,  takes  no  part  therein. 

Kehearing  denied. 
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1.  When  conyened  In  regnlar  session,  the  power  of  the  legislature  to  enact 
laws  is  plenary,  except  in  so  far  as  the  Constitution  has  limited  it. 

2.  When  convened  in  extraordinary  session,  the  power  of  the  legislature  is  as 
absolute  as  when  convened  in  regular  session,  except  that  It  is  then  limited 
to  enacting  laws  affecting  those  subjects  only  that  are  enumerated  In  the 
governor's  call,  or  in  his  message. 

3.  In  order  to  determine  whether  legislation  passed  at  an  extraordinary  session 
of  the  legislature  is  germane  to  the  subjects  specified  in  the  governor's 
proclamation,  as  required  by  Constitution,  Article  XI,  Section  11,  it  Is  in- 
cumbent on  the  court  to  examine  the  proclamation  as  a  whole,  giving  to 
the  language  used  its  ordinary  meaning,  and  a  rule  of  liberal  interpretation 
should  be  applied,  to  the  end  that  the  legislation  be  operative. 

4.  A  proclamation  of  the  governor  convened  the  legislature  in  extra  session 
in  December,  1903,  for  the  purpose  of  enacting  general  legislation  by  which 
the  bias  and  prejudice  of  district  judges  shovld  be  made  a  disqualiflcAtion 
of  such  judges  to  try  any  case  that  may  come  before  them,  as  well  as  legis- 
lation making  suitable  provision  for  the  trial  of  such  case  or  cases  in  such 
event.  The  legislature  met  and  passed  the  Act  of  December  10,  1903, 
amending  Code  of  Civil  Procedure,  Section  180,  so  as  to  provide  that,  on 
the  filing  of  an  aiBdavlt  of  prejudice  against  a  district  judge,  he  should  no 
longer  act,  and  also  amending  Section  615,  so  as  to  provide  that  in  such 
case,  if  a  qualified  judge  should  be  called  to  try  the  cause  within  thirty 
days  after  such  disqualification,  no  change  of  venue  therefor  should  be  had. 
Held,  that  such  legislation  was  germane  to  the  governor's  call,  as  required 
by  Constitution,  Article  VII,  Section  11. 

5.  Act  of  December  10,  1903,  amending  Code  of  Civil  Procedure,  Section  180, 
so  as  to  provide  for  the  disqualification  of  a  district  judge  by  the  mere 
filing  of  an  aflldavit  of  prejudice,  is  not  in  violation  of  Constitution,  Article 
VIII,  Section  16,  providing  the  qualifications  of  district  Judges ;  such  quali- 
fications being  limited  to  qualities  necessary  to  render  the  person  eligible 
to  the  oflice,  without  application  to  his  qualifications  to  try  particular  cases. 

6.  Act.  of  December  10,  1903.  amending  Code  of  Civil  Procedure,  Section  180. 
so  as  to  provide  for  the  disqualification  of  district  judges  on  the  filing  of 
an  aflSdavit  of  prejudice,  thereupon  disqualifying  him  to  further  act  in  the 
case  except  to  arrange  his  calendar,  notify  another  judge  to  try  the  case, 
or,  if  he  fails  to  do  so  within  thirty  days,  to  change  the  place  of  trial, 
etc.,  and  amending  Section  61.5,  so  that,  if  another  Judge  is  called  In  within 
such  time,  the  change  of  venue  shall  not  be  granted,  does  not  contravene, 
but  is  in  harmony  with  Constitution,  Article  VIII,  Section  12,  providing 
that  any  judge  of  the  district  court  may  hold  court  for  any  other  district 
Judge,  and  shall  do  so  when  required  by  law,  since  under  the  statute,  both 
before  and  after  its  amendment,  a  Judge  can  only  be  secured  to  preside  for 
another  on  the  invitation  of  a  resident  judge. 

7.  Act  of  December  10,  1003,  amending  Code  of  Civil  Procedure,  Section  180, 
providing  for  the  disqualification  of  district  judges  on  the  filing  of  an  afll- 
davit of  prejudice,  is  not  in  violation  of  Constitution,  Article  VIII,  Section 
11,  conferring  on  district  courts  original  Jurisdiction  in  "all"  cases  in  law 
and  in  equity,  by  reason  of  the  fact  that  the  filing  of  the  affidavit,  without 
a  determination  of  the  question  of  prejudice,  deprives  the  Judge  of  juris- 
diction, since  it  is  the  imputation  of  prejudice,  and  not  prejudice  in  fact, 
that  constitutes  the  disqualification,  which  imputation  is  not  subject  to 
Judicial  investigation. 

8.  The  legislature  may  deprive  a  court  of  discretion  in  the  exercise  of  its 
jurisdiction. 

9.  Act  of  December  10,  1903,  amending  Code  of  Civil  Procedure,  Section  180, 
so  as  to  provide  for  the  disquallflcation  of  district  Judges  on  the  fllin^r  of 
an  affidavit  of  prejudice,  is  not  In  violation  of  Constitution  of  the  United 
States,  Amendment  -vIV,   Section  1,  nor  Constitution  of  Montana,  Article 


80  Mont.]   State  EX  rex.  A.  C.  M.  Co.  v.  Clancy.    531 

III,  Section  27,  as  depriving  a  litigant  of  his  property  without  due  procees 
of  law,  in  that  no  notice  required  to  be  given  of  the  filing  of  the  disqualify- 
ing affldayit,  since,  as  the  mere  filing  of  the  affidavit  works  the  disquali- 
fication, the  giving  of  notice  would^  serve  no  purpose. 

10.  A  litigant  has  no  constitutional  right  to  have  his  cause  tried  before  a  par- 
ticular judge,  hence  a  party  is  not  deprived  of  life,  liberty  or  property  by 
the  mere  fact  that  he  cannot  have  his  cause  tried  before  the  Judge  of  the 
district  where  the  action  was  commenced. 

11.  StBce  the  Act  of  December  10,  1003,  amending  Code  of  Civil  Procedure, 
Section  180,  so  as  to  provide  for  the  disqualification  of  district  Judges  on 
the  flltag  of  an  affidavit  of  prejudice,  is  general  in  its  terms  and  operation 
throughout  the  state,  and  therefore  sufllclently  complies  with  Constitution, 
Article  VIII,  Section  26,  requiring  all  laws  relating  to  courts  to  have  a 
uniform  operation,  it  Is  immaterial  that  it  was  passed  at  an  extra  session 
of  the  legislature,  called  by  the  governor  for  the  purpose  of  relieving  an 
Industrial  condition  existing  in  only  three  of  the  populous  cities  of  the 
state. 

12.  Code  of  Civil  Procedore,  Section  180,  tm  amended  by  Act  of  December  10, 
1903,  provides  "that  aay  jnrtlce.  Judge  or  Justice  of  the  peace  must  not  sit 
or  act  as  racii  In  any  action  or  proceeding  when  the  other  party  inakes  and 
files  an  affidavit  that  he  had  reason  to  believe  and  does  believe  he  cannot 
have  a  fair  trial  before  a  district  Judge  by  reason  of  the  bias  or  prejudice 
of  such  Judge."  Held  that,  though  such  section  as  amended  was  defective 
in  declaring  that  a  "Justice"  of  the  supreme  court  or  a  Justice  of  the  peace 
should  not  act  as  such  in  any  ca8«  in  the  district  court,  it  would  be  as- 
sumed that  the  word  "Judge"  In  the  fltst  sentence  referred  to  district  Judge, 
and  the  words  "Justice"  and  "Justice  of  the  peace"  would  be  disregarded. 

13.  Code  of  Civil  Procedure,  Sections  180,  615,  as  amended  by  Act  of  December 
10,  1003,  providing  for  the  disqualification  of  district  Judges  on  the  filing 
of  an  aflSdavit  of  prejudice,  and  declaring  that  a  change  of  venue  shall  not 
be  granted  for  that  reason  if,  within  thirty  days  after  the  filing  of  the 
affidavit,  another  Judge  shall  be  called  in  to  try  the  case,  etc.,  does  not 
authorize  the  disqualifying  affidavit  to  be  filed  after  the  trial  of  the  case 
has  been  begun,  after  which  period  no  change  of  venue  can  be  granted. 

14.  Code  of  Civil  Procedure,  Section  180,  as  amended  by  Act  of  December  10, 
1903,  provides  for  the  dlsqualiA^cation  of  district  Judges  by  the  filing  of  an 
affidavit  of  prejudice,  upon  the  filing  of  which  the  Judge  is  authorized  to 
transfer  the  cause  or  call  in  another  Judge  to  try  the  same.  Section. 615 
authorizes  a  change  of  venue  where  a  Judge  is  disqualified,  and  as  amended 
by  the  same  Act  declares  that  If  a  Judge  is  disqualified  for  prejudice,  no 
change  shall  be  granted  if  another  Judge  is  called  in  to  try  the  cause  within 
thirty  days.  Held,  that  such  amendatory  act  was  not  in  contravention  of 
Constitution,  Article  III,  Section  6,  guarantying  administration  of  Justice 
without  delay,  in  that  it  permits  a  party  filing  a  disqualifying  affidavit  to 
prevent  further  action  In  case  the  disqualified  Judge  will  not  call  in  another 
Judge,  since  in  that  event  the  opposite  party  would  at  once  be  entitled  to 
a  change  of  venue  under  Section  615. 

15.  Act  of  December  10,  1903,  amending  Code  of  Civil  Procedure,  Section  180, 
authorizing  each  party  to  a  suit  to  disqualify  five  district  Judges  by  filing 
an  affidavit  of  prejudice,  could  not  be  held  In  contravention  of  Constitution. 
Article  III,  Section  6,  guarantying  the  administration  of  Justice  without 
delay,  though  it  authorizes  the  successive  disqualification  of  two-thirds  of 
the  district  Judges  in  the  state.  In  the  absence  of  a  showing  that  the  "nec- 
essary" consequence  of  the  enforcement  of  the  act  will  be  to  deny  litigants 
a  speedy  trial. 

16.  Before  the  court  will  declare  solemn  legislative  enactments  Invalid,  their 
unconstitutionality  must  be  established  beyond  a  reasonable  doubt. 
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17.  Courts  cannot  hold  legislation  InTalld  merely  because  it  is  unwise,  or  under 
it  gjreat  wrongs  may  be  perpetuated,  or  even  because  the  measure  itself  is 
vicious. 

AMPLICATION  by  the  state,  on  the  relation  of  the  Anaconda 
Copper  Mining  Company,  for  a  writ  of  prohibition  against  the 
Second  judicial  district  court  and  William  Clancy,  judge  there- 
of.   Writ  granted. 

Mr.  A.  J,  Shores,  Mr.  C.  F.  Kelleyj  and  Messrs.  Forbis  <& 
Evans,  for  Kelator. 

Mr.  John  J.  McHatton,  Mr.  T.  J.  WcUsh,  Mr.  J.  M.  Denny, 
Messrs.  Toole  &  Bach,  and  Mr.  J.  B.  Boote,  for  Respondents. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

On  November  10,  1903,  the  governor  of  Montana  issued  his 
proclamation  convening  the  Eighth  legislative  assembly  in  ex- 
traordinary session  at  the  capital  of  the  state  on  December  1, 
1903.  The  purposes  for  which  this  assembly  was  convened  are 
indicated  in  the  preamble  to  the  proclamation.  After  reciting 
the  fact  that  a  large  number  of  petitions  had  been  addressed 
to  him,  asking  that  the  legislature  be  convened  in  extra  session, 
the  governor  continues : 

"Whereas,  they  (certain  petitioners)  further  represent  the 
desirability  of  general  legislation  by  which  the  bias  and  preju- 
dice of  district  judges  be  made  a  disqualification  of  such  judges 
to  try  any  case  that  (may  come  before  them  or  either  of  them, 
as  well  as  legislation  making  suitable  provision  for  the  trial  of 
such  case  or  cases  in  such  event:  *  *  *  Xow,  therefore,  I, 
J.  K.  Toole,  governor  of  the  state  of  Montana,  *  *  *  do 
hereby  and  by  virtue  of  the  power  and  authority  in  me  vested 
by  the  Constitution,  convene  the  Eighth  legislative  assembly  in 
extraordinary  session,  at  Helena,  Montana,  the  capital  of  said 
state,  at  12  o'clock  m.,  on  December  1,  A.  D.  1903,  for  the  pur- 
pose of  considering  the  legislation  hereinbefore  referred  to  and 
taking  such  action  thereon  as  it  may  deem  wise  or  expedient." 
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Pursuant  to  this  call  the  legislature  met  and  passed  two 
measures,  which  received  the  governor's  approval  and  are  now 
before  us  for  consideration.  The  first  of  these  is  entitled  "An 
Act  to  amend  Section  615  of  the  Code  of  Civil  Ptocedure." 
The  other  is  entitled  "An  Act  to  amend  Section  180  of  the  Code 
of  Civil  Procedure."  The  ony  material  change  made  in  Section 
615  was  to  provide  that:  "If  any  qualified  district  judge  shall 
be  called  in  and  shall  within  thirtv  davs  after  the  motion  is 
ttnade,  appear  and  assume  jurisdiction  of  the  cause  and  of  all 
matters  and  proceedings  therein,  no  change  of  the  place  of  trial 
shall  be  made."  Section  180  was  amended  bv  adding  thereto 
Subdivision  4,  the  portions  of  which  material  here  read  as  fol- 
lows: "(4)  When  either  party  makes  and  files  an  affidavit  as 
hereinafter  provided,  that  he  has  reason  to  believe,  and  does 
believe,  he  cannot  have  a  fair  and  impartial  hearing  or  trial 
before  a  district  judge  by  reason  of  the  bias  or  prejudice  of  such 
judge.  *  *  *  Upon  the  filing  of  the  affidavit  the  judge  as 
to  whom  said  disqualification  is  averred,  shall  be  without  au- 
thority to  act  further  in  the  action,  motion  or  proceeding,  but 
the  provisions  of  this  section  do  not  apply  to  the  arrangement 
of  the  calendar,  the  regulation  of  .the  order  of  business,  the 
power  of  transferring  the  action  or  proceeding  to  some  other 
court,  nor  to  the  power  of  calling  in  another  district  judge  to 
sit  and  act  in  such  action  or  proceeding.  Xo  more  than  five 
judges  can  be  disqualified  for  bias  or  prejudice,  in  said  action 
or  proceeding,  at  the  instance  of  the  plaintiff,  and  no  more  than 
five  at  the  instance  of  the  defendant  in  said  action  or  proceed- 
ing.    *     *     *" 

Thereafter  an  action  was  pending,  ready  for  trial,  in  depart- 
ment Xo.  2  of  the  district  court  of  the  Second  judicial  district 
of  M(mtana,  which  action  is  entitled  "Anaconda  Copper  Mining 
Company,  Plaintiff,  versus  Montana  Ore  Purcliasing  Company 
and  Others,  Defendants,''  and  numbered  8,8'53  of  the  files  and 
records  of  that  court.  This  cause  was  set  for  trial  for  the  10th 
day  of  February,  1004.  On  February  5,  1J)04,  the  plaintiff, 
through  its  secretary  and  agent,  made  and  filed  an  affidavit  in 


534  State  ex  kjbl.  A.  C.  M.  Co.  v.  Clancy.      [June  T.'04 

accordance  with  the  provisions  of  Subdivision  4  of  Section  180, 
as  amended  by  the  Act  to  which  reference  is  made  above.  The 
filing  of  this  affidavit  was  called  to  the  attention  of  the  court ; 
but,  notwithstanding  this  fact,  the  district  judge  presiding  in 
the  department  in  which  the  cause  was  set  for  trial,  and  against 
whom  the  affidavit  of  disqualification  had  been  filed,  announced 
his  intention  of  proceeding  witli  the  trial.  Thereupon  an  al- 
ternative writ  of  prohibition  was  issued  from  this  court,  di- 
rected to  the  district  court  and  to  the  Honorable  William  Clancy, 
judge  of  department  2  thereof,  requiring  him  to  desist  and 
refrain  from  any  further  proceedings  in  the  cause  until  the 
further  order  of  this  court.  This  writ  was  made  returnable, 
and  the  matter  was  argued  and  submitted  in  this  court,  on  Feb- 
ruary 27,  1904.  -. 

The  two  Acts  above  referred  to  are  companion  measures. 
The  amendment  to  Section  61 5  is  intended  to  carry  into  effect 
the  provisions  of  Section  180  as  amended.  Numerous  objec- 
tions are  lodged  against  the  constitutionality  of  these  Acts. 
However,  no  particular  infirmity  is  pointed  out  respecting  the 
Act  amending  Section  615.  If  the  Act  amending  Section  180 
is  valid,  it  is  quite  clear  that  no  constitutional  objection  can  be 
urged  against  the  other. 

1.  In  the  first  instance  it  is  contended  that  the  legislation 
is  not  within  the  purview  of  the  governor's  call.  Section  11, 
Article  VII,  of  the  Constitution  provides :  "He  [the  governor] 
may  on  extraordinary  occasions  convene  the  legislative  assem- 
bly by  proclamation,  stating  the  purposes  for  which  it  is  con- 
vened, but  when  so  convened,  it  shall  have  no  power  to  legislate 
on  any  subjects  other  than  those  specified  in  the  proclamation, 
or  which  Imay  be  recommended  by  the  governor."  There  is 
nothing  contained  in  the  governor's  recommendations  to  the 
legislature,  after  it  convened,  in  any  manner  qualifying  the 
terms  of  the  proclamation,  so  far  as  the  particular  measures 
under  consideration  are  concerned. 

It  must  be  borne  in  mind  that  the  governor  is  not  a  part  of 
the  lawmaking  body.     When  convened  in  regular  session,  the 
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power  of  the  legislature  to  enact  laws  is  plenary,  except  in  so 
far  as  the  Constitution  has  limited  it.  (State  ex  rel.  Sam  Toi 
V.  French,  17  Mont   54,  41  Pac.  1078,  30  L.  R  A.  415.) 

The  utmost  extent  of  the  governor's  authority,  so  far  as  con- 
structive legislative  work  is  concerned,  is  to  recommend  such 
imeasures  as  he  shall  deem  expedient  (Section  10,  Article  VII, 
Constitution)  ;  but  there  is  not  any  legal  or  moral  obligation 
resting  upon  the  members  of  the  legislative  assembly  to  follow 
such  recommendations,  if  they  deem  them  unwise  or  the  meas- 
ures indorsed  inexpedient.  When  the  exigencies  of  the  times 
require  it,  the  l^slature  may  be  called  in  extraordinary  session 
by  the  governor  to  consider  particular  subjects  of  legislation. 
Those  subjects  must  be  enumerated  in  the  proclamation  or  in 
the  governor's  imessage  to  the  assembly,  and  the  power  of  the 
legislature  is  limited  to  enacting  laws  aflFecting  those  subjects 
only.  (Section  11,  Art.  VII,  above.)  In  other  words,  the 
governor  may  submit  the  subjects  with  reference  to  which  legis- 
lation is  desired,  but  the  lawnnaking  body  then  has  absolute 
power  to  construct  such  laws  respecting  those  subjects  as  it  shall 
see  fit  (unless  restrained  by  constitutional  inhibition),  or  to 
disregard  the  subjects  altogether  and  not  enact  any  measures 
respecting  them. 

The  governor  has  the  same  authority  at  a  special  session  of 
the  legislature  that  he  has  at  a  regular  session — ^to  recommend 
any  particular  measures  which  he  may  deem  expedient ;  but  such 
recommendation  does  not  imeasure  or  limit  the  legislative  au- 
thority. That  authority  is  only  limited  by  the  scope  of  the  sub- 
jects submitted  for  consideration,  and  any  recommendation 
respecting  a  particular  measure  would  not  be  binding  upon  the 
legislative  assembly. 

In  order  to  determine  whether  a  particular  measure  is  ger- 
mane to  the  subjects  stated  in  the  governor's  proclamation,  it  is 
incumbent  upon  us  to  examine  the  proclamation  as  a  whole 
{Chicago,  B.  £  Q.  R.  R.  Co.  v.  Wolfe,  61  Neb.  502,  86  K  W. 
441),  giving  to  the  language  used  its  ordinary  meaning. 
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It  is  fairly  deducible  from  an  examination  of  the  proclama- 
tion that  the  governor's  purpose  in  calling  the  legislative  as- 
sembly  in  extraordinary  session  was  to  secure,  if  possible,  the 
enactment  of  some  measure  whereby  a  district  judge,  charged 
with  entertaining  bias  and  prejudice  against  a  litigant,  to  such 
an  extent  as  to  engender  the  belief  in  the  litigant's  mind  that 
he  could  not  have  a  fair  and  impartial  trial  of  his  cause,  should 
not  be  ix^rmitted  to  sit  and  hear  the  same.  It  was  not  the  gov- 
ernor's i)urpose  to  advocate  any  particular  measure,  but,  with 
this  subject  for  consideration  laid  before  the  lawmaking  i)ower, 
to  penuit  it  freely  to  exercise  its  legislative  discretion  in  fram- 
ing any  measure  which  might  accomplish  the  result  sought  in 
calling  the  members  together.  To  say  that  because,  in  his 
proclamation,  tlie  governor  specified  "general  legislation  by 
which  the  bias  and  prejudice  of  district  judges  be  made  a  dis- 
qualification of  such  judges  to  try  any  case,"  etc.,  no  law  en- 
acted in  pursuance  thereof  would  he  valid  which  did  not  ex- 
pressly declare  bias  and  prejudice  a  disqualification,  would  be 
to  lodge  in  the  governor  greater  power  than  was  ever  contem- 
plated by  the  constitutional  provision  under  consideration.  He 
cannot  in  advance  tie  the  hands  of  the  legislature.  He  cannot 
submit  the  draft  of  a  proposed  bill,  and  direct  the  legislature  to 
enact  it,  or  no  measure  at  all ;  but  any  enactment  which  will 
tineet  the  ends  sought  to  Ije  accomplished  in  his  call  must  be 
deemed  to  l>e  embraced  within  the  limits  of  the  subjects  sub- 
mitted for  consideration.  That  a  liberal  rule  for  the  inter- 
pretation of  these  proclamations  has  been  generally  applied,  to 
the  end  that  the  legislation  enacted  in  pur'suance  thereof  l)e 
operative,  is  apparent  from  the  adjudicated  cases.  Chicago, 
B,  cC  (?.  li.  IL  Co.  V.  Wolfe,  above;  Baldunn  v.  State,  21  Tex. 
App.  591,  3  S.  W.  109;  In  re  Governiors  Proclamation,  19 
Colo.  333,  35  Pac.  530;  Mitchell  v.  TimipU^-e  Co.,  22  Tenn. 
456. 

We  are  therefore  of  tlie  opinion  that  the  Act  amending  Sec- 
tion 180  above  is  within  the  jmniew  of  the  governor's  call,  and, 
as  the  amendment  to  Section  015  is  obviouslv  intended  to  carrv 
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Section  180  as  amended  into  effect,  by  providing  a  means  by 
which  all  cases  in  which  a  district  judge  is  disqualified  may  be 
tried,  this  amendlment  to  Section  615,  then,  ia  clearly  compre- 
hended within  that  portion  of  the  proclamation  quoted  above, 
which  reads:  "Legislation  riiaking  suitable  provision  for  the 
trial  of  such  case  or  cases  in  such  event." 

2.  It  is  urged  that  the  necessary  effect  of  this  Act  amending 
Section  180,  in  providing  for  the  disqualification  of  a  judge  by 
the  mere  filing  of  an  affidavit,  is  to  do  by  indirection  what  tlie 
legislature  could  not  do  directly — add  to  the  qualifications  pre- 
scribed for  district  judges  by  Section  16,  Article  VIII,  of  the 
Constitution.  That  section  reads :  "Ko  person  shall  be  eligible 
to  the  office  of  judge  of  the  district  court  unless  he  he  at  least 
twenty-five  years  of  age  and  a  citizen  of  the  United  States,  and 
shall  have  been  admitted  to  practice  law  in  the  supreme  court 
of  the  territory  or  state  of  Montana,  nor  unless  he  shall  have 
resided  in  this  state  or  territory  at  least  one  year  next  preceding 
his  election." 

It  is  elementary  that  the  legislature  cannot  im]X)se  any  addi- 
tional conditions  to  those  enumerated  above  as  a  prerequisite 
to  any  man's  holding  the  office  of  district  judge  who  might  l)e 
elected  or  appointed  to  that  office,  and  neither  do  we  think  that 
any  effort  in  that  direction  was  made  by  the  enactment  of  the 
aimendment  to  Section  180  above. 

The  qualifications  enumerated  in  Section  16,  Article  VII I, 
above,  have  to  do  with  the  eligibility  of  a.  man  to  hold  the  office, 
but  it  does  not  follow  that,  because  a  district  judge  possesses 
these  qualifications,  lie  shall  have  a  right,  by  virtue  of  his  office, 
or  otherwise,  to  try  every  cause  which  may  he  commenced  in  or 
transferred  to  his  district.  To  say  that  he  has  such  right  is  to 
say  that  he  may  try  a  cause  to  which  he  is  a  party  plaintiff  or 
defendant,  and  that  his  ojjposing  litigant  is  helpless  to  prevent 
it.     Xo  such  contention  can  be  urged  successfully. 

The  Constitution  attempts  to  prescribe  the  qualifications 
without  wliich  a  man  ought  not  to  hold  the  office  of  district 
judge.     This  Act  does  not  attempt  to  add  to  or  take  from  those 
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constitutional  qualifications ;  in  fact,  it  does  not  have  anything 
to  do  with  the  right  or  eligibility  of  any  one  to  hold  or  exercise 
the  ofiice,  but  provides  the  circumstances  under  which  a  par- 
ticular judge,  though  possessing  the  qualifications  necessary  to 
hold  the  office,  may  not  try  a  particular  cause.  The  Act  does  not 
in  any  manner  infringe  the  provisions  of  the  Constitution  re- 
ferred to. 

3.  It  is  contended  that  this  Act  amending  Section  180  vio- 
lates that  portion  of  Section  12,  Article  VIII,  of  the  Consti- 
tution, which  reads  as  follows :  "Any  judge  of  the  district  court 
toiay  hold  court  for  any  other  district  judge,  and  shall  do  so 
when  required  by  law."  There  is  nothing  whatever  in  the  fore- 
going provision  which  would  indicate  an  intention  on  the  part 
of  the  framers  of  the  Constitution  to  limit  the  method  of  secur- 
ing the  trial  of  a  cause,  in  which  the  resident  judge  is  disquali- 
fied, to  calling  in  another  judge.  This  provision  is  simply  a 
means  placed  in  the  hands  of  the  judges  themselves  to  facilitate 
the  dispatch  of  business  in  which  they  may  be  interested  or 
otherwise  disqualified  from  acting.  There  is  no  obligation 
resting  upon  a  particular  judge  to  call  in  another,  and  likewise 
no  obligation  resting  upon  an  invited  judge  to  accept  the  invi- 
tation. All  that  was  decided  in  the  Weston  Case,  28  Mont.  207, 
72  Pac.  512,  respecting  this  matter,  was  that  the  only  method 
by  which  one  judge  can  be  secured  to  preside  for  another  is 
upon  the  invitation  of  the  resident  judge  himself,  and  in  this 
respect  the  provisions  of  Section  12,  Article  VIII,  are  prohib- 
tory.  There  is  nothing  in  the  Act  which  impinges  upon  this 
provision.  Under  Section  180,  as  amended,  a  district  judge 
may  be  disqualified  by  the  filing  of  an  affidavit  provided  for  in 
Subdivision  4  thereof.  His  authority  with  reference  to  the 
particular  ttnatter  then  ceases,  except  that  he  may  arrange  his 
calendar,  invite  in  another  judge  to  try  the  cause  for  him,  or, 
if  he  invites  another  judge,  who  fails  to  come  within  thirty 
days  after  a  motion  for  a  change  of  venue  is  made,  he  still  re- 
tains authority  to  change  the  place  of  trial.  While  this  con- 
stitutional provision   lodges   in   a   disqualified  judge  the   sole 
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power  to  invite  in  another  judge  to  try  the  case  in  which  he  is 
disqualified,  it  was  never  intended  thereby  to  enable  such  dis- 
qualified judge,  by  refusing  to  call  in  another  judge,  or  by  de- 
laying unreasonably  his  invitation,  to  deny  altogether  to  a  liti- 
gant a  trial  of  his  cause. 

So  that  this  Act,  and  Section  615  as  amended,  not  only  do 
not  contravene  the  provisions  of  Section  12,  Article  VIII, 
above,  but  are  subject  to  a  construction  in  harmony  with  them. 
This  is  the  conclusion  reached  by  the  Supreme  Court  of  Florida 
with  reference  to  a  somewhat  similar  statute  against  which  was 
lodged  the  same  objection  now  under  consideration.  (IViebaut 
V.  Canova,  11  Fla,  148.) 

4.  It  is  also  urged  thai  this  Act  amending  Section  180  vio- 
lates Section  11,  Article  VIII,  of  the  Constitution,  which  con- 
fers on  district  courts  "original  jurisdiction  in  all  cases  at  law 
and  in  equity,"  etc. 

The  particular  objection  made  here  is  that  the  filing  of  the 
affidavit  operates  ipso  facto  to  deprive  the  judge  against  whom 
it  is  aimed  of  authority  to  proceed  with  the  trial  of  the  cause, 
and  that  no  provision  is  made  at  all  for  determining. judicially 
whether,  as  a  fact,  the  judge  is  actually  biased  or  prejudiced, 
or,  in  other  words,  that  this  Act  attempts  to  determine  the  ques- 
tion of  bias  and  prejudice  in  advance,  or  permits  the  litigant 
to  do  so,  whereas  that  can  only  be  done  by  a  judicial  investiga- 
tion and  determination.  But  this  proceeding  to  disqualify  a 
judge  is  analogous  to  a  proceeding  for  change  of  venue,  and  no 
one  has  yet  denied  the  right  of -the  legislature  to  provide  for  a 
change  of  venue  upon  such  terms  as  it  may  propose.  The  au- 
thority to  enact  such  statutes  is  not  derived  from  the  Constitu- 
tion, but  is  inherent  in  the  legislature,  subject  only  to  the  con- 
stitutional provision  that  such  laws  shall  not  be  local  or  special. 
In  the  absence  of  any  constitutional  inhibition,  we  know  of  no 
reason  why  the  legislature  might  not  provide  for  a  change  of 
venue  merely  upon  demand  of  either  party,  without  assigning 
any  reason  whatever.  (4  Ency.  PI.  and  Pr.  431.)  The  mere 
fact  that  no  provision  is  made  for  a  judicial  determination  of 
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the  bias  or  prejudice  of  the  judge  against  whom  the  affidavit 
may  be  directed,  is  not  itself  sufficient  to  invalidate  this  Act. 

As  a  matter  of  fact,  it  is  not  the  bias  or  prejudice  of  the  judge 
which  disqualifies  him,  but  the  mere  imputation  of  such  bias 
and  prejudice,  and  that  leaves  nothing  to  be  judicially  deter- 
mined. 

In  considering  this  same  objection  to  a  similar  statute,  this 
court  in  Godbe  v.  McCormich,  1  Mont.  105,  said:  "So  far  as 
the  [first]  question  is  concerned,  we  do  not  regard  the  Act  of 
the  legislature  as  affecting  the  jurisdiction  of  the  district  court. 
It  lays  down  a  rule  of  procedure,  in  certain  cases,  for  the  ol>- 
servance  of  the  courts  in  the  exercise  of  their  jurisdiction,  of 
the  same  character  as  the  laws  regulating  continuance,  appeals, 
new  trials,  and  the  entire  subject  of  remedies  and  of  practice.'' 

In  this  connection  it  is  also  said  that  the  Act  amending  Sec- 
tion G15  seeks  to  take  froim  the  district  court  its  discretion  with 
reference  to  granting  a  change  of  venue  and  to  impose  a  mere 
ministerial  duty  upon  a  judicial  body.  But  it  is  not  every 
question  arising  in  court  that  is  entitled  to  a  judicial  determi- 
nation, or  with  reference  to  which  judicial  discretion  need  be 
exercised.  In  Godbe  v.  McCormich,  above,  the  court  said: 
"The  mere  fact  that  a  law  requires  tlie  j^erformance  bj'  a  court 
of  a  particular  act  upon  a  given  state  of  fact  is  not  a  sufficient 
test  by  which  to  determine  its  invalidity,  and  in  many  instances 
the  legiselature  may  deprive  the  court  of  discretion  in  the  exer- 
cise of  its  jurisdiction."  To  the  same  effect  is  the  decision  in 
Smith  v.  Judge  of  the  Ticelftli  District,  17  ('al.  557,  where  it 
is  said :  "It  is  true  that  the  court,  having  a  discretion  as  to  a 
particular  matter,  cannot,  so  long  as  it  retains  that  discretion, 
be  controlled  in  the  exorcise  of  it.  But  the  whole  error  is  in 
forgetting  that  the  court  has  the  discretion  onlv  by  virtue  of 
the  law  giving  it,  and  that  the  same  law  can  take  away  that  dis- 
cretion as  to  all  matters  of  remedy,  and  leave  to  the  court  a 
simple  ministerial  duty."  This  doctrine  is  emphasized  by  nu- 
merous exami)les  in  our  own  practice,  as  well  as  elsewhere.  A 
party  to  an  action  may  amend  his  pleading  once  as  a  matter  of 
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right — a  right  which  the  court  cannot  deny  nim,  and  respecting 
which  it  cannot  exercise  any  discretion  whatever.  (Section 
773,  Code  of  Civil  Procedure.)  Each  party  to  a  civil  action 
may,  by  a  mere  objection,  peremptorily  challenge  four  jurors 
(Section  1059,  Code  of  Civil  Procedure),  and  when  these  chal- 
lenges are  exercised  the  court  has  no  discretion  in  the  matter 
whatever.  The  jurors  challenged  may  be  thoroughly  qualified 
to  try  the  cause,  and  free  from  any  interest,  bias  or  prejudice, 
and  the  challenges  may  be  interposed  out  of  pique,  wantonness, 
or  a  mere  desire  to  hinder  and  delay  the  court,  and  yet  no  one 
can  deny  the  right  under  our  law,  or  say  that  the  statute  is  in- 
valid, because  it  does  not  require  these  challenges  to  be  tried 
and  determined  by  a  court.  In  proceedings  to  transfer  a  cause 
from  the  state  to  tlie  federal  court  on  the  ground  of  diverse 
citizenship,  upon  filing  the  requisite  affidavit  and  bond,  the 
state  court  has  no  discretion  in  the  matter,  but  must  make  the 
transfer.  These  examples  might  be  extended,  but  the  foregoing 
suffice  to  illustrate  the  principle  that  with  reference  to  many 
judicial  proceedings  there  need  not  be  judicial  discretion  exer- 
cised. 

5.  It  is  further  contended  that  the  Act  amending  Section 
180  violates  Section  1  of  the  Fourteenth  Amendiment  to  the 
Constitution  of  the  United  States,  and  Section  27,  Article  III, 
of  the  Constitution  of  Montana,  in  that  no  notice  is  required 
to  be  given  of  the  filing  of  the  disqualifying  affidavit,  and  there- 
fore the  litigant  is  denied  due  process  of  law.  But  those  consti- 
tutional provisions  cannot  be  invoked  here.  That  portion  of 
Section  1  of  the  Fourteenth  Amendment  above,  to  which  refer- 
ence is  made,  reads  as  follows:  "Nor  shall  any  state  deprive 
• 

any  person  of  life,  liberty  or  property  without  due  process  of 
law."  Section  27,  Article  III,  above,  reads :  "Xo  person  shall 
be  deprived  of  life,  liberty  or  property  without  due  process  of 
law."  It  is  hardly  necessary  to  say  that  a  party  is  not  deprived 
of  life,  liberty  or  property  by  the  mere  fact  that  he  cannot  have 
his  cause  tried  before  a  particular  judge.  The  fact  that  the 
Constitution  of  Montana  provides  that  "any  judge-  of  the  dis- 
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trict  court  may  hold  court  for  any  other  district  judge,"  and 
that  liberal  laws  for  change  of  venue  are  on  the  statute  books 
of  this  state,  sufficiently  negatives  the  idea  that  a  litigant  has 
any  right  to  have  his  cause  tried  before  the  judge  of  the  district 
where  the  action  was  commenced ;  for,  if  he  has  such  right,  the 
venue  could  not  be  changed  to  another  district,  nor  could  a  judge 
from  another  district  ever  preside  at  the  trial  of  the  same. 
There  is  a  sufficient  reason  for  the  rule  that  notice  should  be 
given  of  most  proceedings  in  course  of  litigation,  but  in  this 
instance  there  can  be  none.  No  hearing  is  to  be  had  upon  the 
matter.  The  filing  of  the  affidavit  itself  works  the  disqualifica- 
tion, and  no  purpose  whatever  could  be  served  by  giving  notice. 
(Livermore  v.  Brundage,  64  Cal.  299,  30  Pac.  848.)  When 
the  reason  for  the  rule  ceases,  so  does  the  rule  itself. 

G.  It  is  further  said  that  the  Act  amending  Section  180  i-^ 
S]jecial  legislation,  and  violates  Section  26,  Article  VIII,  of  the 
(institution,  and  that  its  terms  are  so  uncertain  and  unintelli- 
gible as  to  render  the  Act  void.  The  first  of  these  contentions 
is  based  upon  the  theory  that,  as  the  governor  in  his  proclama- 
tion referred  to  the  industrial  condition  existing  in  three  of  the 
populous  cities  of  the  state,  consequent  upon  the  cessation  of 
operations  of  certain  large  industries,  and  expressed  his  belief 
that  work  would  be  forthwith  resumed  in  all  such  suspended 
operations  if  an  extraordinary  session  of  the  legislature  was 
convened  to  consider  certain  legislation,  and  as  the  extraordi- 
nary session  did  consider  and  pass  this  amendment  to  Section 
180,  it  must  result  that  the  legislation  was  enacted  for  the  ex- 
press benefit  of  the  people  whose  industries  had  been  idle,  en- 
tailing the  industrial  depression  referred  to  by  the  governor. 
But,  regardless  of  the  circumstances  under  which  the  legislature 
^vas  called  in  exti-aordinary  session,  or  the  motives  which 
prompted  this  particular  legislation,  we  are  concerned  only  with 
the  law  itself,  and  if  its  terms  are  general  and  operate  through- 
out the  state,  and  affect  all  judges  and  litigants  alike,  it  imeets 
the  constitutional  requirements  that  "all  law^s  relating  to  courts 
shall  be  general  and  of  uniform  operation  throughout  the  state ; 


30  Mont.]       State  ex  rel.  A.  C.  M.  Co.  v.  Clancy.  543 

and  the  organization,  jurisdiction,  powers,  proceedings  and  prac- 
tice of  all  courts  of  the  same  class  or  grade,  so  far  as  r^ulated 
hy  law,  shall  he  uniform."  (Section  26,  Article  VIII,  Consti- 
tution of  Montana.)  We  need  not,  therefore,  concern  our- 
selves with  the  place  of  conception  of  this  measure,  or  the  his- 
tory  or  oircimistances  surrounding  its  enactment. 

Particular  stress  is  laid  upon  its  crudeness  and  inaccuracy. 
As  amended,  Section  180  now  reads:  "Section  180.  Any  just- 
ice, judge  or  justice  of  the  peace  must  nOt  sit  or  act  as  such  in 
any  action  or  proceeding  *  *  *  (4.)  when  either  party 
makes  and  files  an  affidavit  as  hereinafter  provided,  that  he  has 
reason  to  believe,  and  does  believe,  he  cannot  have  a  fair  and 
impartial  hearing  or  trial  before  a  district  judge  by  reason  of 
the  bias  or  prejudice  of  such  judge.  *  *  *"  Of  course,  it 
was  quite  gratuitous  for  the  legislature  to  say  that  a  justice  of 
the  supreme  couyt  or  a  justice  of  the  peace  should  not  act  as 
such  in  any  case  in  the  district  court,  if  that  is  what  the  Act 
means.  But  we  are  of  the  opinion  that,  crude  as  the  measure 
is,  there  is  yet  enough  expressed  to  enable  its  teums  to  be  car- 
ried into  execution  and  to  render  it  intelligible.  We  must  as- 
sume that  the  word  "jiiSge,"  in  the  first  sentence. above,  refers 
to  district  judge;  and,  if  then  we  disregard  the  reference  to  the 
justices  of  this  court  and  to  justices  of  the  peace,  the  measure 
IF.  susceptible  of  intelligible  construction.  And  while  it  may 
appear  that  we  are  approaching  dangerously  near  legislation, 
when  we  give  the  interpretation  indicated,  still  we  think  we 
have  not  trespassed  on  legislative  functions  in  so  doing,  and 
prefer  to  give  this  construction  to  the  measure  in  ofder  that  the 
legislative  will  may  be  carried  out. 

7.  Does  this  Act  violate  Section  6,  Article  III,  of  the  Con- 
stitution, which  provides:  "Courts  of  justice  shall  be  open  to 
every  person,  and  a  speedy  remedy  afforded  for  every  injury  of 
person,  property  or  character;  and  that  right  and  justice  shall 
be  administered  without  sale,  denial  or  delay." 

Whatever  may  be  the  infirmities  of  the  Act,  it  is  not  open  to 
the  particular  objection  that  it  permits  the  disqualifying  affi- 
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davit  to  be  filed  at  any  stage  of  the  proceedings.  While  con- 
sidered alone,  Section  180  as  amended  would  appear  to  be  open 
to  this  objection,  yet,  as  said  before,  these  two  measures  must 
be  construed  together;  for  one  is  the  counterpart  of  the  other, 
and  when  this  is  done,  and  tlie  temns  of  Section  180,  as  amend- 
ed, limited  as  they  must  be,  the  objection  is  removed.  In  the 
first  place,  the  disqualifying  affidavit  cannot  be  filed  after  the 
trial  of  the  cause  has  been  begun.  This  must  be  so  necessarily, 
for  after  that  stage  in  the  progress  of  litigation  has  been  reached, 
there  cannot  be  a  change  of  venue.  (4  Ency.  PI.  and  Pr.  426, 
and  cases  cited.)  It  was  not  intended  by  this  Act  to  permit 
a  judge  to  be  disqualified  in  any  event  when  a  change  of  venue 
cannot  be  had  upon  the  failure  of  a  judge  of  another  district 
to  appear  and  assume  jurisdiction.  The  very  purpose  of  the 
amendment  to  Section  615  would  be  defeated  if  a  disqualifying 
affidavit  could  be  filed  at  any  time  after  a  trial  had  been  begun ; 
for  that  section,  as  amended,  assumes  to  provide  for  the  trial 
of  all  causes  in  which  a  judge  has  been  disqualified  under  Sub- 
division 4  of  Section  180,  as  amended,  and,  as  we  have  already 
said,  a  change  of  venue  cannot  be  had  after  a  trial  is  com- 
menced. It  would  be  absurd  to  speak  of  a  change  of  venue,  or 
change  of  place  of  trial,  after  a  trial  has  been  had,  and  while 
a  (motion  for  a  new  trial,  for  instance,  is  pending. 

Neither  is  the  Act  open  to  the  objection  that  it  permits  a 
party,  by  filing  a  disqualifying  affidavit,  to  prevent  further 
action  in  the  case  in  the  event  the  district  judge  disqualified 
cannot  or  will  not  secure  another  judge  to  try  it;  for  Section 
615,  as  ameiided,  may  be  taken  advantage  of  by  either  party, 
and,  if  the  plaintiff  files  the  disqualifying  affidavit,  there  is  no 
reason  why  the  defendant  may  not  at  once  apply  for  a  change 
of  venue  on  the  ground  that  the  judge  has  been  disqualified, 
and,  if  another  judge  does  not  ^i)pear  within  thirty  days  after 
such  motion  is  made,  the  venue  must  be  changed,  and  the  cause 
then  proceed. 

It  may  be  that  the  anomalous  situation  is  presented  of  a  party 
applying  for  a  change  of  venue  who  does  not  want  it,  except  as 
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an  alternative  of  no  trial  at  all,  or  an  indefinite  postponement 
of  the  day  of  trial  while  awaiting  the  coming  of  another  judge ; 
but  this  only  illustrates  an  infirmity  in  the  measure,  which 
might  with  propriety  be  urged  upon  the  lawtenaking  body,  but 
which  does  not  necessarily  affect  the  validity  of  the  Act. 

Finally,  it  is  contended  that  the  necessary  effect  of  the  oper- 
ations of  this  law  will  be  to  prevent  the  trial  of  cases  altogether, 
or  that  such  delay  and  inconvenience  will  result  as  will  be  tanta- 
mount to  a  denial  of  justice. 

Whether  either  of  these  results  will  follow  can  only  be  deter- 
mined from  experience  in  the  actual  operations  of  the  law  itself. 
We  cannot  say  that  such  would  necessarily  be  the  case,  even  if 
in  every  cause  each  side  would  avail  itself  of  the  utmost  author- 
ity provided  by  the  Act  and  disqualify  successively  five  judgeb. 

We  are  not  aware  that  a  like  statutory  provision  has  ever 
been  the  subject  of  construction  by  the  courts  of  other  states. 
Counsel  have  been  unable  to  find  any  such  decisions,  and  doubt- 
less there  are  none.  This  dearth  of  decisions  upon  the  question 
may  be  accounted  for  by  the  fact  that,  of  the  eleven  states  which 
have  somewhat  similar  statutes,  in  ten  of  them  only  one  change 
of  judge  is  permitted,  and  in  the  other  (Iowa)  only  two.  The 
reasonableness  of  the  measures  adopted  in  those  states  has  doubt- 
less prevented  any  contests  over  them. 

The  possibility  that  one  party  even  may  disqualify  five 
judges,  and  that  successive  changes  of  venue  may  be  granted 
until  the  cause  is  removed  for  trial  to  a  distant  part  of  the  state 
from  the  residence  of  the  parties,  and  that  a  long  time  may 
elapse  before  a  trial  can  be  had  at  all,  only  illustrates  an  ex- 
treme case,  where  a  great  wrong  would  be  perpetrated,  and  one's 
sense  of  justice  is  outraged  by  the  infinite  abuse  of  legal  rights 
which  may  possibly  follow  the  acknowledgment  of  the  validity 
of  such  a  measure;  and  yet  this,  also,  is  an  argument  which 
might  with  propriety  be  addressed  to  the  legislative  body,  but 
not  to  a  court,  for  we  cannot  hold  legislation  for  naught  merely 
because  it  is  unwise,  or  under  it  great  wrongs  may  be  perpetu- 
ated, or  even  because  the  measure  itself  is  vicious.     The  Act 
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may  8eem  to  stand  out  in  striking  contrast  with  similar  statutes 
in  Ariz(ma,  California,  Colorado,  Florida,  Illinois,  Indiana, 
Missouri,  On^on,  Wisconsin  and  Wyoming,  in  each  of  which 
states  the  number  of  judges  who  may  be  disqualified  is  limited 
to  one;  but  the  fact  that  under  this  Act  two-thirds  of  all  the 
judges  of  the  state  may  be  disqualified  in  any  one  action  does 
not  necessarily  render  it  void.  By  this  we  do  not  mean  to  say 
that  there  is  no  limit  beyond  which  the  legislature  may  not  go. 
The  Constitution  has  wisely  provided  that  "courts  of  justice 
shall  be  open  to  every  person,  and  a  speedy  remedy  afforded 
for  every  injury  of  person,  property  or  character,  and  that  right 
and  justice  shall  be  administered  without  sale,  denial  or  delay ;" 
and  whenever  it  affirmatively  appears  that  any  measure  has 
transgressed  this  provision,  it  will  be  held  inoperative.  But  it 
(must  be  shown  that  the  necessary  consequence  of  the  enforce- 
ment of  the  Act  will  be  to  deny  to  litigants  a  speedy  trial  before 
we  can  say  that  the  legislature  exceeded  its  powers.  Certainly, 
the  extreme  limits  of  legislative  authority  were  reached  in  enact- 
ing this  measure ;  but  we  cannot  say  that  it  appears  conclusively 
that  the  operations  of  the  law  will  result  in  a  denial  of  justice. 
After  a  consideration  of  the  various  objections  urged  against 
these  measures,  we  are  not  prepared  to  say  that  their  unconstitu- 
tionality is  established  beyond  a  reasonable  doubt;  and  this  is 
the  criterion  now  recognized  in  this  jurisdiction  by  which  the 
invalidity  of  a  solemn  legislative  declaration  is  to  be  deter- 
mined. (In  re  O'Brien,  29  Mont  530,  75  Pac  196,  and  cases 
cited.)  It  is  ordered  that  the  peremptory  writ  issue  as  prayed 
for. 

Writ  granted. 
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STATE  EX  b*:l.  DUEAND,  Rblatob,  v.  DISTRICT  COURT 

OF  IHE  SECOND  JUDICIAL  DIS^ 

TRICT  BT  AL.,  Respondents. 

(No.  2.063.)  L S   Si 


less    1411 
(Submitted  February  27,  1904.    Decided  June  22,  1904.) 

Judges — Disqualification — Affidavit  of  Prejudice — Motions — 
Statutes  —  Constitutionality — Application  —  Contempt — 
Review — Prohibition. 

1.  Act  of  December  10,  1008,  amending  Code  of  Civil  Procedure,  Section  180, 
mailing  the  filing  of  an  affidaylt  of  prejudice  a  ground  of  disqualification  of 
a  district  Judge,  is  not  unconstitutional. 

2.  Act  of  December  10,  1003,  amending  Code  of  CItII  Procedure,  Section  180, 
making  the  filing  of  an  affidavit  of  prejudice  a  ground  of  disqualification  of 
a  district  Judge,  has  no  application  to  a  motion  to  strike  the  answer  of  a 
defendant  from  the  files,  which  was  treated  by  both  parties  as  a  proceeding 
in  contempt. 

3.  Act  of  December  10,  1903,  amending  Code  of  Ciyil  Procedure,  Section  180, 
makes  the  filing  of  an  affidavit  of  prejudice  disqualify  the  Judge,  hence  a 
motion  for  a  change  of  Judge  on  that  ground  is  improper. 

4.  An  order  denying  a  motion  for  a  change  of  venue  can  be  reviewed  only  on 
appeal  from  final  Judgment,  and  not  on  an  application  for  a  writ  of  pro- 
hibition. 

Application  by  the  state,  on  the  relation  of  Millie  Durand, 
for  a  writ  of  prohibition  against  the  Second  judicial  district 
court  for  Silver  Bow  county,  Montana,  and  Hon.  E.  W.  Har- 
ney, judge  thereof.    Dismissed. 

Messrs.  McBride  <&  McBride,  for  Relator. 

Mr.  John  J.  McHatton,  Mr.  J.  M.  Denruy,  and  Mr.  Oeorge 
F.  Shelton,  for  Respondents. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
courts 

On  January  15,  1904,  Fay  A.  Durand  commenced  an  action 
in  the  district  court  of  Silver  Bow  county  against  Millie  Du- 
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rand,  Oscar  Dtirand,  the  Equitable  Life  Assurance  Society,  F. 
T.  McBride  and  Eobert  McBride.  The  defendants  Millie  Ihi- 
rand  and  F.  T.  and  Robert  McBride  appeared  and  answered 
on  January  22d.  On  the  same  day  defendant  Robert  McBride, 
for  himself  and  for  Millie  Durand  and  F.  T.  McBride,  filed  an 
aflSdavit  disqualifying  Hon.  E.  W.  Harney,  judge  of  the  de- 
partanent  in  which  said  action  was  pending,  and  incorporated 
in  his  affidavit  of  disqualification  a  motion  for  change  of  venue, 
or,  in  lieu  thereof,  a  change  of  judge.  This  affidavit  of  disquali- 
fication was  made  pursuant  to  the  provisions  of  Section  180  of 
the  Code  of  Civil  Procedure,  as  amended  by  the  second  extra- 
ordinary session  of  the  Eighth  legislative  assembly.  On  Janu- 
ary 29,  1904,  the  plaintiff  had  the  deposition  of  defendant 
Millie  Durand  taken  before  a  notary  .public,  and  on  the  taking 
of  such  deposition  Millie  Durand  was  asked  to  attach  to  and 
make  a  part  of  her  deposition  a  certain  insurance  policy  and  a 
certain  assignment  in  writing  which  she  had  in  her  possession. 
This  request  she  refused  to  comply  with,  and  her  deposition 
showing  such  refusal  was  filed  in  the  court,  the  matter  called 
to  the  attention  of  the  court,  and  the  plaintiff  thereupon  moved 
to  strike  from  the  files  the  separate  answer  of  Millie  Durand, 
for  the  reason  that  she  had  so  refused  to  answer  proper  and 
pertinent  questions  asked  in  taking  her  deposition.  On  Febru- 
ary 13,  1904,  Robert  McBride  again  filed  a  disqualifying  affi- 
davit, similar  to  the  one  filed  January  22d.  On  February  13th 
the  district  court,  over  the  objection  of  counsel  for  the  answer- 
ing defendants,  set  the  motion  to  strike  the  answer  of  Millie 
Durand  from  the  files,  and  the  motion  of  the  answering  defend- 
ants for  change  of  venue  or  change  of  judge,  for  hearing  on 
February  15th.  On  February  15  th  the  (motion  for  change  of 
venue  or  change  of  judge  was  denied,  and  the  hearing  on  the 
motion  to  strike  from  the  files  the  answer  of  Millie  Durand  was 
continued  until  February  18th.  On  February  17th,  on  the 
application  of  Millie  Durand,  this  court  issued  an  alternative 
WTit  of  prohibition,  enjoining  the  district  court  and  Hon.  E.  W. 
Harney,  judge  thereof,  from  further  proceeding  in  the  hearing 
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of  said  motion  of  the  plaintiff  to  strike  from  the  files  the  answer 
of  Millie  Ihirand,  or  otherwise  proceeding  in  said  action,  ex- 
cept to  arrange  the  calendar,  call  in  another  district  judge  to 
try  the  cause,  or  change  the  venue.  This  writ  was  made  return- 
able, and  the  matter  was  heard  and  submitted,  on  February 
27,  1904. 

In  this  court  it  is  contended,  on  behalf  of  respondent,  first, 
that  the  Act  of  the  second  extraordinary  session  of  the  Eighth 
legislative  assembly,  approved  December  10,  1903,  amending 
Section  180  of  the  Code  of  Civil  Procedure,  which  authorizes 
the  filing  of  a  disqualifying  affidavit  such  as  was  filed  in  the 
district  court  in  this  instance  by  the  defendant  Robert  Mc- 
Bride,  is  unconstitutional;  second,  that  the  proceeding  sought 
to  be  restrained  by  the  writ  of  prohibition  is  one  in  contempt, 
and  that  the  Act  above  mentioned,  even  if  valid,  has  no  appli- 
cation to  such  proceeding;  and,  third,  that  the  district  court 
properly  denied  the  motion  for  change  of  venue  or  change  of 
judge,  for  the  reason  that  all  of  the  defendants  did  not  unite 
in  the  (motion. 

1.  The  first  of  these  contentions  is  disposed  of  by  the  de- 
cision in  State  ex  rel.  Anaconda  Copper  Mining  Compamf  v. 
District  Courts  77  Pac.  312,  this  day  decided. 

2.  Both  parties  in  this  court  have  treated  the  motion  to 
strike  the  answer  of  defendant  Millie  Durand  from  the  files 
as  a  proceeding  in  contempt,  and  on  the  authority  of  State  ex 
rel.  Boston  &  Montana  Con,  C.  &  S.  Mining  Company  v.  Dis- 
trict Court,  76  Pac.  10,  the  Act  amending  Section  180  above 
is  held  to  have  no  application  to  such  proceeding. 

3.  It  is  not  contemplated  by  either  Section  180  above,  as 
amended,  or  Section  615  of  the  same  Code,  as  amended,  that  a 
motion  for  a  change  of  judge  shall  be  made,  and  such  motion, 
if  made,  is  of  no  effect,  and  could  properly  be  disregarded  alto- 
gether. Upon  the  filing  of  the  affidavit  by  defendant  McBride, 
the  judge  against  whom  such  affidavit  was  directed  was  there- 
-upon  deprived  of  any  authority  to  proceed  further  in  the  case 
of  Fay  A.  Durand  v.  Millie  Durand  el  al.,  except  to  arrange 
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the  calendar,  call  in  another  judge,  or  change  the  venue.  Stieh 
disqualification  of  the  judge  is  made  a  ground  of  motion  for 
change  of  venue  under  the  provisions  of  Section  616  above,  as 
amended ;  and,  unless  another  judge  appears  and  assumes  juris- 
diction of  the  cause  within  thirty  days  after  the  motion  for 
change  of  venue  is  made,  the  venue  must  be  changed.  We  there- 
fore disregard  the  motion  for  change  of  judge,  as  not  provided 
for  by  the  statute.  So  far  as  the  action  of  the  court  in  over- 
ruling the  motion  for  change  of  venue  is  concerned,  that  cannot 
be  considered  on  this  application  for  a  writ  of  prohibition.  It 
can  be  reviewed  only  on  appeal  from  the  final  judgment. 

As  the  relief  sought  here  is  to  prevent  the  respondent  judge 
from  hearing  the  contempt  proceedings,  and  as  the  Act  amend- 
ing Section^  180  above  has  no  application  to  proceedings  in  con- 
telmpt,  it  is  ordered  that  the  alternative  writ  of  prohibition 
heretofore  issued  be  quashed,  and  these  proceedings  dismissed. 

Dismissed. 
Behearing  denied  July  9,  1904. 
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WESTEEN  IRON  WORKS,  Respondent,  v.  MONTANA 
PULP  &  PAPER  COMPANY  et  ai>.,  De- 
2^  fendants  ;  UNION  BANK  &  TRUST 

COMPANY,  Appellant. 

(No.  1,901.) 
(Submitted  May  26,  1004.    Decided  June  22,  1904.) 

Mechanics'  Liens — Notice  —  Description  of  Property — Suffi- 
ciency— Continuing  Account  —  Mortgages  —  Priority — Cor- 
porations— Incorporation  —  Evidence — Certificate  —  Certi- 
fied Copies. 
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1.  The  organlMtlon  of  a  corporation  under  the  state  law  wob  properly  proved 
by  a  copy  of  its  certificate  of  incorporation,  certified  by  the  secretary  of 
state,  under  Code  of  Civil  Procedure,  Section  3207. 

2.  The  "property"  to  be  identified  under  Section  2131,  Code  of  Civil  Pro- 
cedure, is  the  building  or  improvement  on  which  the  lien  is  given,  and 
hence  a  speciflt;  description  of  the  "land"  is  not  required. 

3.  Where,  in  proceedings  to  foreclose  a  mechanic's  lien,  the  record  disclosed 
that  the  building  sought  to  be  charged  was  monumental  in  character,  easily 
distinguishable,  and  known  as  the  paper  mill  of  a  particular  corporation, 
and  that  no  other  mill  or  building  of  like  character  or  description  existed 
In  the  town,  a  notice  of  lien  describing  the  prol)erty  d)s  "that  certain  two- 
story  brick  mill  building,  etc.,  with  the  lot  or  lots  on  which  the  same  is 
situated,  comprising  portions  of  the  following,"  including  a  general  descrip- 
tion of  certain  blocks  in  the  townslte  of  such  town  and  certain  real  estate 
outside  the  same,  was  sufficient. 

4.  Where  a  notice  of  a  mechanic's  lien,  after  describing  the  building  on  which 
the  lien  was  claimed,  added  a  description  of  land,  in  addition  to  that  cov- 
ered by  the  building,  largely  in  excess  of  the  statutory  amount  on  which 
the  Hen  might  be  foreclosed,  such  defect  was  not  fatal  to  the  llen^  the 
amount  to  which  the  claimant  was  entitled  being  subject  to  adjudication  in 
the  proceedings  for  the  enforcement  of  the  lien. 

5.  In  proceedings  to  foreclose  a  mechanic's  lien,  the  question  whether  the 
materials  were  furnished  and  the  labor  was  performed  under  one  general 
contract,  or  under  separate  contracts,  is  one  of  fact. 

6.  In  a  proceeding  to  foreclose  a  mechanic's  lien,  evidence  reviewed,  and  heM 
to  sustain  a  finding  that  the  materials  and  labor  were  furnished  under  a 
single  contract  on  an  open,  continuous  account. 

7.  Where  a  mortgage  was  executed  subsequent  to  the  furnishing  of  materials 
and  labor,  for  which  .a  Hen  was  claimed  on  the  mortgaged  property,  the 
mortgagee,  by  purchase  of  the  property  on  foreclosure  of  the  mortgage,  did 
not  become  a  bona  fide  purchaser,  but  was  substituted  only  to  the  rights  of 
the  mortgagor,  and  took  the  property  subject  to  the  mechanic's  lien,  under 
Code  of  Civil  Procedure,  Section  2133. 

Appeal  from  District  Court j  OcUlatin  Couuniy;  Wm.  L.  IIol- 
loway,  Judge. 

Action  by  the  Western  Iron  Works  against  the  Montana 
Pnlp  &  Paper  Company  and  others.  From  a  judgment  in  favor 
of  plaintiff,  and  from  an  order  overruling  a  motion  for  a  new 
trial,  defendant  Union  Bank  &  Trust  Company  appeals.  Af- 
firmed. 

Mr.  Eugene  B.  Hoffman,  and  Messi^s.  McBride  &  McBride, 
for  Appellant. 

Mr.  George  A.  ClarJc,  and  Mr,  J.  K.  Macdonald,  for  Ke- 
spondent. 
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MR.  COMMISSIONER  CLAYBERG  prepared  the  follow- 
ing opinion  for  the  court. 

Appeal  by  the  Union  Bank  &  Trust  Company  from  a  judg- 
Iment  rendered  against  it  and  from  an  order  overiuling  its  mo- 
tion for  a  new  trial. 

Tho  Western  Iron  Works  (hereinafter  designated  as  the 
"Iron  Works")  filed  a  complaint  in  the  district  court  of  Galla- 
tin county  against  the  Montana  Pulp  &  Paper  Company  (here- 
inafter designated  as  the  "Paper  Company"),  the  Union  Bank 
&  Trust  Company  (hereinafter  designated  as  the  "Trust  Com- 
pany") and  the  Davis  &  Weimescary  Company,  for  the  purpose 
of  establishing  and  foreclosing  a  mechanic's  lien  upon  certain 
real  estate  alleged  to  belong  to  the  Paper  Company.  The  Trust 
Company  was  made  a  party  defendant,  because  it  held  a  mort- 
gage upon  the  property  against  which  the  lien  was  claimed.  The 
Davis  &  Weimescary  Company  was  made  a  party  defendant, 
because,  it  also  claimed  a  mechanic's  lien  on  the  same  property. 

The  property  against  which  the  lien  is*  claimed  is  described 
in  the  notice  of  lien  as  follows:  "That  certain  two-storv  brick 
mill  building,  with  all  machinery,  engines  and  boilers  contained 
therein,  and  appurtenances,  with  the  lot  or  lots  upon  which  the 
same  is  situated,  comprising  portions  of  the  following:  Frac- 
tional blocks  Nos.  24,  25  and  41  of  the  original  town  of  Man- 
hattan, according  to  the  plat  of  said  town  on  file  in  the  office 
of  the  clerk  and  recorder  of  Gallatin  county,  Montana,  and  all 
right  and  title  of  said  Montana  Pulp  &  Paper  Company  to 
Manhattan  avenue,  between  blocks  25  and  41  and  First  street, 
and  between  blocks  24  and  25  and  the  west  haK  of  Second 
street,  and  between  blocks  25  and  26  and  blocks  40  and  41  of 
said  townsite;  a  tract  of  land  in  the  S.  W.  1/4  ^^  ^^  S.  E.  1^4 
of  Sec  3,  T.  1  N.,  R.  3  E.,  said  Gallatin  oounty,  beginning  at 
a  stone  monument,  the  quarter  corner  Sees.  3  and  10,  of  said 
township  and  range,  running  thence  at  magnetic  variation  of 
19  deg.  42.  min.  R,  north  572  and  85-100  feet,  to  the  northeast 
corner  of  fractional  block  41  of  Manhattan  townsite,  thence 
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west  on  the  section  line  756  and  61-100  feet,  to  the  place  of 
beginning,  all  in  said  Gallatin  county,  state  of  Montana." 

The  cottnplaint  alleges :  "That  the  following  is  a  correct  de- 
scription of  the  property  upon  which  said  work  and  labor  was 
performed,  and  materials,  machinery  and  fixtures  furnished, 
to-wit:  Block  numbered  twenty-five  (25),  in  the  town  of  Man- 
hattan, with  the  improvements  thereon." 

The  judgment  describes  the  property  against  which  the  lien 
is  adjudged  as  follows :  "That  certain  paper  mill  building,  with 
lots  numbered  two,  three,  four,  nineteen,  twenty,  twenty-one 
and  twenty-two,  of  block  twenty-five,  Manhattan  townsite,  Gal- 
latin county,  Montana,  upon  which  the  same  is  situated,  being 
the  property  of  defendant  Montana  Pulp  &  Paper  Company." 

The  Trust  Company  filed  its  separate  answer  to  the  com- 
plaint, wherein  it  denied  that  the  Iron  Works  furnished  any 
materials  or  fixtures,  or  perfonmed  any  labor,  "for  or  upon  any 
of  the  property  described  in  its  complaint,  upon  an  open  or 
continuous  account."  ^'Denies  that  block  numbered  twenty- 
five  (25)  of  the  town  of  Manhattan,  with  the  improvements 
thereon,  is  a  correct  or  true  description  of  any  property  for 
which  plaintiff  furnished  any  material  or  upon  which  plaintiff 
performed  any  work  or  labor."  "Denies  that  on  the  15th  day 
of  September,  1900,  or  at  any  time,  or  at  all,  the  plaintiff  filed 
in  the  ofiice  of  the  county  clerk  and  recorder  of  Gallatin  county, 
Montana,  a  just  or  true  account  of  the  amount  due  or  owing 
to  the  plaintiff  for  materials  furnished  or  labor  performed  upon 
any  property  described  in  its  said  amended  complaint,  aftei*  . 
allowing  all  credits,  or  containing  a  true  or  correct  description 
of  any  property  penmitted  by  law  to  be  included  within  a  notice 
or  claim  of  lien,  or  uix)n  which  plaintiff  was  entitled 
to  or  could  enforce  a  claim  of  lien,  as  against  this  defendant." 
"Itenies  that  any  alleged  notice  or  claim  of  lien  filed  by  the 
said  plaintiff  with  the  derk  and  recorder  of  Gallatin  county, 
Montana,  contained  a  correct  description  of  any  property  de- 
scribed in  plaintiff^s  amended  complaint,  and  now  sought  to  be 
charged  with  said  alleged  lien,  and  denies  that  the  said  plaintiff. 
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at  any  time  mentioned  in  its  said  amended  complaint^  or  at  all, 
filed  any  other  or  different  notice  or  claim  of  lien  than  the  so- 
called  notice  and  claim  of  lien  hereinafter  referred  to,  and  a 
copy  of  which  is  hereto  annexed,  marked  'Exhibit  A,'  and  made 
a  part  of  this  answer."  As  an  affirmative  defense  it  alleges,  in 
substance,  that  on  May  1,  1900,  the  Paper  Cotenpany  executed 
to  it  a  mortgage  to  secure  the  payment  of  $60,000,  covering  all 
the  property  described  in  the  Iron  Works'  notice  of  lien ;  that 
on  January  21,  1901,  a  default  having  occurred  in  the  terms 
and  conditions  of  the  mortgage,  the  Trust  Company  commenced 
a  suit  for  the  foreclosure  thereof,  which  resulted  in  a  decree  in 
its  favor  in  February,  1901 ;  that  a  sale  of  the  property  was  had 
under  this  decree  on  March  15,  1901,  at  which  time  the  Trust 
Company  became  the  purchaser  of  the  property.  The  Iron 
Works  was  not  made  a  party  to  this  suit  for  foreclosure,  al- 
though its  notice  of  lien  had  been  filed  long  before  the  institu- 
tion of  that  suit  The  answer  then  alleges  that  the  lien  claimed 
is  subject  to  the  Trust  Company's  mortgage  and  title. 

To  this  answer  the  Iron  Works  replied,  denying  all  new  mat- 
ter. Separate  answers  were  also  filed  by  the  Paper  Company 
and  by  the  Davis  &  Weimescary  Company,  to  which  replies 
W'cre  made;  but  the  issues  raised  by  these  other  answers  are  not 
material  in  this  case,  because  the  court  below  rendered  a  decree 
in  favor  of  the  Iron  Works,  and  none  of  the  parties  to  the  suit 
below  appealed  except  the  Trust  Company. 

The  decision  of  the  four  following  questions  discussed  in  the 
brief  are  determinative  of  these  appeals,  and  we  shall  not  fur- 
ther refer  to  the  assignments  of  error:  (1)  As  to  the  proof  of  the 
corporate  existence  of  the  Western  Iron  Works.  (2)  As  to  the 
sufficiency  of  the  notice  of  the  claim  of  lien  with  reference  to 
the  description  of  the  property  therein.  (3)  As  to  the  char- 
acter of  the  account  upon  which  the  claim  of  lien  is  based.  (4) 
As  to  the  lien  being  subject  to  the  rights  of  the  Trust  Company. 

1.  As  to  the  corporate  character  of  plaintiff:  The  record 
discloses  tliat  the  Trust  Company  denied  the  allegation  of  the 
corporate  existence  of  the  Iron  Works.     Upon  the  trial  of  the 
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case  the  Iron  Works  offered  in  evidence  a  copy  of  its  certificate 
of  incorporation,  duly  certified  by  the  secretary  of  state.  This 
was  objected  to  as  irrelevant,  immaterial  and  inootaipetent.  The 
Iron  Works  was  organized  as  a  corporation  under  the  law  of 
1887.  Upon  the  organization  of  the  state  of  Montana  the  sec- 
retary of  state  succeeded  to  the  office  of  secretary  of  the  terri- 
tory, and  became  the  legal  keeper  of  all  the  records  of  that 
office.  The  certificate  of  incorporation  of  the  Iron  Works  being 
of  record  in  that  oflSce,  it  was  properly  proved  by  a  copy  there- 
of certified  by  the  secretary  of  state.  (Section  3207,  Code  of 
Civil  Procedure.) 

2.  As  to  the  sufficiency  of  the  notice  or  claim  of  lien :  An 
investigation  of  the  record  discloses  the  fact  that,  in  the  notice 
or  claim  of  lien,  the  land  upon  which  the  buildings  are  situated 
is  described  very  generally,  that  in  the  amended  complaint  it  is 
more  specifically  described,  and  in  the  judgment  of  the  court 
such  description  becomes  accurate.  Appellant  claims  that  the 
description  of  the  land  sought  to  be  subjected  to  the  lien  must 
be  definite  and  certain  in  the  notice  or  claim  of  lien ;  that  the 
land  described  therein  comprises  "approximately  eighteen  acres, 
containing  practically  all  the  ground  in  the  town  of  Manhat- 
taji,  and  practically  all  the  ground  described  by  metes  and 
bounds  outside  the  town  of  Manhattan,"  and  that  the  lien  law 
gives  a  lien  upon  only  one  acre  of  ground  if  outside  the  city, 
or  upon  land  or  lots  upon  which  the  building  is  situated  if 
within  the  city.  It  is  therefore  contended  that  the  description 
in  the  notice  of  lien  is  not  sufficient  to  support  any  mechanic's 
lien  upon  any  property  therein  mentioned. 

It  will  be  noticed  that  the  particular  property  upon  which 
the  lien  is  claimed  is  described  in  the  notice  of  lien  as  follows: 
"That  certain  two-story  brick  mill  building,  with  all  machinery, 
engines  and  boilers  contained  therein,  and  appurtenances,  with 
the  lot  or  lots  upon  which  the  same  is  situated,  comprising  por- 
tions of  the  following."  Then  follows  a  general  description  of 
certain  blocks  in  the  townsite  of  Manhattan  and  certain  real 
estate  outside  said  townsite. 
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Section  2131  of  the  Code  of  Civil  Procedure  provides  that 
every  one,  wishing  to  avail  himself  of  the  benefits  of  the  chapter 
upon  mechanics'  liens,  must  file  with  the  county  clerk  of  the 
county  in  which  the  premises  mentioned  are  situated,  and  with- 
in ninety  days  after  the  (material  or  machinery  aforesaid  has 
been  furnished  or  the  work  or  labor  performed,  a  true  account 
of  the  amount  due  him  after  allowing  all  credits,  and  contain- 
ing a  correct  description  of  the  property  to  be  charged  with  said 
lien,  verified  by  afiidavit;  "but  any  error  or  mistake  in  the 
amount  or  description  does  not  affect  the  validity  of  the  lien 
if  the  property  can  be  identified  by  the  description.'' 

The  purpose  of  describing  the  l(wd  upon  which  the  building 
or  improvements  are  situated  "is  demanded  only  for  purposes 
of  identification."  {Brunner  v.  Maa-Tcs,  98  Cal.  374,  33  Pac. 
265 ;  North  Star  Iron  Works  v.  Strong,  33  Minn.  1,  21  K.  W. 
.740 ;  Drexel  v.  Richards,  50  ISTeb.  509,  70  N.  W.  23 ;  Taylor  v. 
Netherwood,  91  Va.  88,  20  S.  E.  888.) 

Any  description  which  will  enable  one  familiar  with  the  lo- 
cality to  identify  the  property  upon  which  the  lien  is  claimed 
is  sufiicient.  {Hooven,  etc.  Co.  v.  Featherstone,  111  Fed.  81; 
McNamiee  v.  Rauck,  128  Ind.  59,  27  N.  E.  423;  Hughes  v. 
Torgerson,,  96  Ala.  346,  11  South.  209,  16  L.  R.  A.  600,  38 
Am.  St.  Eep.  105.) 

By  Section  2130  of  the  Code  of  Civil  Procedure,  a  lien  is 
given  upon  the  building  or  improvement,  in  the  construction 
of  which  the  labor  or  (materials  were  used,  and  Section  2133  of 
the  Code  of  Civil  Procedure  extends  this  lien  to  the  land  upon 
which  the  structure  or  building  is  situated.  Therefore  the 
"property"  to  be  identified  under  Section  2131  of  the  Code  of 
Civil  Procedure  is  the  building  or  improvement  upon  which 
the  lien  is  given. 

The  notice  of  lien  in  this  case  describes  this  property  as  "that 
certain  two-story  brick  mill  building,  *  *  *  with  the  lot  or 
lots  upon  which  the  same  is  situated,"  in  the  town  of  Man- 
hattan, Gallatin  county,  Montana.  If  the  description  in  the 
notice  of  lien  ended  here,  it  would,  under  the  above  decisions, 
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have  answered  the  purpose  required  by  the  statutes.  It  would 
be  ample  to  identify  the  property  upon  which  the  lien  is 
claimed.  The  record  discloses  that  the  building  is  about  300 
feet  long,  150  feet  wide,  and  50  feet  high,  and  "is  monumental 
in  character,  is  easily  distinguishable  as,  and  is  known  to  be, 
the  paper  mill  of  the  Montana  Pulp  &  Paper  Company,"  as  the 
court  below  aptly  said.  The  record  does  not  disclose  that  any 
other  mill  or  building  of  like  character  or  description  exists  in 
the  town  of  Manhattan,  but,  on  the  contrary,  does  disclose  that 
there  are  no  other  two-story  brick  buildings  in  that  vicinity. 
The  appellant  introduced  no  testimony  upon  the  hearing  in  the 
court  below,  except  its  mortgage,  the  judgment  roll  foreclosing 
the  saimC;  and  the  sheriff's  deed  of  the  property  to  itself  upon 
such  foreclosure. 

The  appellant  insists  that  tlie  remainder  of  the  description 
of  the  land  set  forth  in  the  notice  of  lien  discloses  that  the  land 
claimed  by  the  lien  exceeds  the  amount  allowed  by  statute,  and 
therefore  the  description  is  so  indefinite  as  to  avoid  the  lien, 
claimed.  We  are  of  the  opinion  that  this  position  is  unsound. 
The  purpose  of  the  filing  of  a  claim  of  lien  is  to  notify  all  par- 
ties dealing  with  the  property  that  a  lien  is  claimed  upon  it. 
When  the  building  is  identified  this  notice  is  given.  All  per- 
sons are  charged  with  the  knowledge  that  the  statute  gives  a 
lien  upon  a  building,  and  then  extends  it  to  a  certain  area  of 
the  land  upon  which  the  building  is  situated.  If  the  lien  claim- 
ant were  required  to  specifically  describe  the  land  in  his  notice 
of  lien,  he  would  often,  without  any  fault  on  his  part,  be  unable 
to  do  so.  To  ascertain  the  exact  description,  if  outside  the  limits 
of  a  city,  would  in  many  instances  require  a  survey,  which  the 
owner  might  object  to  and  prevent.  Again,  such  a  requirement, 
where  the  structure  is  outside  the  limits  of  a  city,  would  give* 
the  right  to  the  lien  claimant  to  select  the  land  in  any  shape  he 
desired,  and  the  querj'  would  then  arise  whether  his  selection 
would  not  be  binding  upon  the  court  and  all  parties  to  the  suit. 
This  might  render  the  statute  extremely  oppressive  upon  the 
landoA^mer.     If  there  was  more  than  one  lien  claimant,  each 
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might  select  the  ground  desired  by  him,  and  no  two  selections 
might  coincide. 

If  the  tract  of  land  described  is  of  greater  area  than  the  stafc- 
ute  allows,  but  is  sufficient  for  identification^  the  amount  and 
specific  description  against  which  the  lien  should  be  adjudged 
is  a  matter  to  be  tried  and  determined  by  the  court;  and,  as  held 
in  the  case  of  Oster  v.  RabeneoAi,  46  Mo.  595,  the  court  may, 
if  necessary,  appoint  a  surveyor  or  commissioner  "to  make  it 
certain  and  exact  in  every  respect  prior  to  the  judgment  of  the 
court"  This,  we  believe,  is  the  safer  rule,  and  the  one  sup- 
ported by  the  weight  of  authority.  (Smith  v.  Sherman  Min. 
Co.,  12  Mont  524,  31  Pac  72;  North  Stwr  Iron  Works  v. 
Strong,  33  Minn.  1,  21  X.  W.  740 ;  Evwns  v.  Sanford,  65  Minn. 
271,  68  K  W.  21;  Drexel  v.  Richards,  50  Neb.  509,  70  N.  W, 
23 ;  White  Lake  Lumber  Co.  v.  Russell,  22  Neb.  126,  34  N.  W. 
104,  3  Am.  St  Rep.  2G2;  Edwards  v.  Derrickson,  28  N.  J. 
Law,  39 ;  Derrickson  v.  Edwards,  29  N.  J.  Law,  468,  80  Am. 
Dec.  220 ;  Shattwck  v.  Beardsley,  46  Conn.  386 ;  M-hitena^k  v. 
Noe,  11  N.  J.  Eq.  321 ;  Oster  v.  RabeiieoAi,  46  Mo.  595 ;  Brad- 
ish  v.  Jam£S,  83  Mo.  313 ;  Willamette  Stea/m  Mills  Co.  v.  Kre- 
m^r,  94  Cal.  209,  29  Pac.  633.) 

In  so  far  as  the  granting  of  the  lien  is  concerned,  the  statute 
is  remedial  in  character,  and  should  be  liberally  construed.  Li 
so  far,  however,  as  the  procedure  is  concerned  by  which  the  lien 
is  claimed  and  enforced,  being  pointed  out  by  the  statute,  such 
statute  must  be  strictly  followed.  {McOloAiflin  v.  Wormser, 
28  Mont  177,  72  Pac.  428.)  The  Supreme  Court  of  Missouri 
has  well  said :  "The  courts  at  one  time  were  inclined  to  hold 
that  enactments  for  imechanics'  liens  were  in  derogation  of  the 
conmion  law,  and  their  provisions  should  therefore  be  construed 
strictly  against  those  who  sbught  to  avail  themselves  of  their 
benefits.  But  the  better  doctrine  now  is  that  these  statutes  are 
highly  remedial  in  their  nature,  and  should  receive  a  liberal 
construction  to  advance  the  just  and  beneficent  objects  had  in 
view  in  their  passage.  Their  great  aim  and  purpose  is  to  do 
substantial  justice  between  the  parties,  and  this  should  never  be 
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lost  sight  of  in  giving  them  a  practical  construction. "  (De 
WM  V.  SmUh,  63  Mo.  263.) 

The  case  under  consideration  is  so  clearly  distinguishable 
from  that  of  Big  Blackfoot  Milling  Co.  v.  Blue  Bird  Mining 
Co,,  19  Mont  454,  48  Pac.  778,  that  further  comment  seems 
unnecessary. 

We  are  therefore  of  the  opinion  that  the  notice,  in  so  far  as 
the  description  of  the  property  is  concerned,  complies  with  the 
statute. 

3.  As  to  the  account:  Appellant  claims  that  the  account 
upon  which  the  lien  is  based  "is  not  a  continuous  running  ac- 
count; but,  on  the  contrary,  the  evidence  of  plaintiff  shows 
aflSitmatively  and  conclusively  that  any  material  furnished  or 
labor  performed  was  furnished  and  performed  under  separate 
contracts,  payments  for  which  were  to  be  due  at  the  end  of  each 
month."  The  question  as  to  whether  the  materials  furnished 
and  labor  performed  were  under  one  general  contract,  or  under 
separate  contracts,  was  one  of  fact  {Treusch  v.  Shryock,  51 
Md.  162;  Lamb  v.  Hcmnemanj  40  Iowa,  41.) 

Appellant  introduced  no  evidence  as  to  this  question,  and 
therefore  its  determination  must  rest  entirely  upon  plaintiff's 
evidence.  The  court  below,  after  hearing  all  the  evidence,  made 
the  following  finding:  "That  between  the  27th  day  of  March, 
1900,  and  the  22d  day  of  June,  1900,  the  plaintiff  furnished 
materials,  machinery  and  fixtures  upon  an  open  and  continuous 
account  to  the  defendant  Montana  Pulp  &  Paper  Company  at 
its  special  instance  and  request"  The  evidence  disclosed  in 
the  record  fully  sustains  this  finding. 

Witness  Hoyt  testified  that  "in  the  first  place  Mr.  Kennedy 
[(manager  of  the  Paper  Company]  inquired  of  me  personally 
in  regard  to  prices  for  materials  that  he  would  need  in  the 
specifications  and  construction  of  the  Montana  Pulp  &  Paper 
Company  mill  at  Manhattaif ;  inquired  for  prices  on  labor  and 
prices  on  materialsi,  such  aa  shafting,  pulleys,  and  prices  on 
labor  for  blacksmith.  *  *  *  This  conversation  *  *  * 
was  some  time  in  March,  1900.    *    *    *    Mr.  Kennedy  came 
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to  the  office,  and  met  me  personally,  and  asked  for  these  prices, 
stated  who  he  was,  and  asked  for  these  prices,  and  stated  at  that 
time  there  was  quite  an  amount  of  machinery  that  was  necessary 
over  there,  and  wanted  to  know  what  our  facilities  were  for 
getting  this  work  out,  and  I  told  him  we  could  furnish  anything 
he  wanted  in  our  line,  and  he  inquired  for  our  price,  and  I 
quoted  the  prices,  and  he  seetaied  to  think  they  were  high,  but, 
in  view  of  the  fact  that  we  could  get  the  work  out  immediately, 
that  he  would  let  this  work  and  send  us  an  order  within  a  very 
few  days,  and  additional  orders  to  fill  right  along.  He  gave  me 
to  believe  at  that  time  there  was  a  vast  amount  of  work,  and 
therefore  I  quoted  him  quite  low  prices.  *  *  *  There  was 
no  understanding  in  the  conversation  which  I  had  with  Mr. 
Kennedy  as  to  when  the  delivery  of  the  goods  should  cease,  nor 
any  understanding  as  to  when  the  goods  should  be  paid  for." 
The  record  then  discloses  the  correspondence  between  the  par- 
ties, ordering  the  materials  mentioned  in  the  account  filed  with 
the  notice  of  lien  at  different  times. 

Witness  Melcher  testified  that  *^Mr.  Kennedy  called  on  me 
that  morning  relative  to  the  work  that  we  were  getting  out  for 
the  Montana  Pulp  &  Paper  Company,  more  particularly  I 
thought,  that  morning,  to  urge  the  prampt  delivery  of  anything 
he  would  want ;  also  to  have  me  promise  that  any  and  all  things 
which  he  would  order  in  the  future  would  be  attended  to  very 
promptly.  That  was  the  principal  object  of  his  visit  there  that 
morning.  He  didn't  give  me  any  further  understanding  as  to 
what  would  be  ordered  in  the  future,  any  more  than  that  there 
would  be  thousands  of  dollars'  worth  of  work  required.  *  * 
*  I  was  familiar  at  all  times  with  what  was  going  on  at  this 
plant  and  what  was  to  be  the  use  of  it  He  gave  me  to  under- 
stand what  he  would  want.  I  knew  in  a  general  way  what 
orders  would  come  to  me,  what  would  be  required  to  furnish 
for  the  building.  *  *  *  I  was  given  to  understand  that  they 
were  constructing  a  pulp  and  paper  mill  there,  and  they  would 
want  materials,  finished  and  unfinished  (materials,  at  the  com- 
pletion of  that  mill,  which  we  had  the  facilities  for  furnishing. 
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There  was  no  definite  amount  stated,  nor  order  made  for  a  cer- 
tain amount  or  quantity.  Each  letter  would  sj)ecify  what  they 
wanted  at  that  time.  The  general  prop<3sition  didn't  specify 
anything,  and  there  was  nothing  said  about  the  length  of  time 
these  orders  would  continue." 

We  are  satisfied  tliat  this  testimony  is  sufficient  to  support 
this  finding  under  tlie  following  authorities:  Helena  Stewm 
Heating  d:  Supply  Co.  v.  ^Yclls,  16  Mont.  65,  40  Pac.  78; 
MaWieirs  v.  Waggcnhaeuser  Brewing  Ass'n,  83  Texas,  604, 
19  S.  W.  150;  Kizer  Lumber  Co.  v.  Mosely,  56  Ark.  544,  20 
S.  W.  409 ;  Trustees  v.  Heise,  44  Md.  453 ;  Oray  v.  Elbling, 
35  Xeb.  278,  53  K  W.  68. 

The  facts  of  this  case  are  clearly  distinguishable  from  those 
in  A.  M.  Holier  Hardware  Co.  v.  Oniario  Mm.  Co.,  24  Mont 
184,  61  Pac.  3 ;  and  come  clearly  within  the  rule  announced  in 
the  case  of  Helena  Steam  Heating  rf-  Supply  Co.  v.  Wells,  supra. 

4.  As  to  the  question  of  priority:  Counsel  for  appellant 
claims  that  the  Trust  Ccimpany  was  a  bona  fide  purchaser  of 
the  pro|)erty  againt^t  which  the  lien  is  claimed,  was  misled  by 
the  indefinite  description  in  the  notice  of  lien,  and  that  the  lien 
claimed  bv  the  Iron  Works  is  sul>ordinate  to  its  claim.  The 
Trust  Company  became  a  mortgagee  under  the  mortgage  dated 
May,  1900,  which  was  sul>sequent  to  the  furnishing  of  consider- 
able of  the  material  for  which  the  lien  is  claime<l.  It  foreclosed 
its  mortgage  and  l)ecame  the  ])urchaser  of  the  property  at  the 
sheriff's  sale  under  the  decree  of  foreclosure.  I3y  this  procedure 
it  simply  becattne  substituted  to  only  the  rights,  titles  and  in- 
terest that  the  Paper  Company  had  in  the  proi)erty  upon  which 
the  lien  is  claimed,  and  to  no  other  or  greater  rights.  It  simply 
stood  in  the  shoes  of  the  Paper  Company,  and  was,  therefore, 
not  a  bona  fide  purchaser,  but  was  the  suocesor  in  interest  of 
the  Paper  Company.  It  did  not  allege  nor  show  that  it  was  in 
fact  misled  in  any  way  by  the  description  in  the  notice  of  lien, 
but  contented  itself  by  simply  ])roving  its  source  of  title.  Being 
merely  the  successor  in  interest  of  the  Paper  Company,  it  is 
bound  to  the  same  extent  and  in  the  same  manner  as  that  com- 
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pany.  Under  the  provisions  of  Section  2133,  Code  of  Civil 
Procedure,  appellant's  imortgage  was  subject  to  the  Iron  Works' 
lien. 

We  therefore  advise  that  the  judgment  and  order  appealed 
from  be  aflBrmed. 

Pee  Curiam. — For  the  reasons  stated  in  the  foregoing  opin- 
ion, the  judgmen4:  and  order  are  affirmed. 

Mb.  Justice  Holloway,  being  disqualified,  takes  no  part  in 
this  decision. 


TRAPIIAGEN  et  al..  Appellants,  v.  KIRK,  Respondent. 

(No.  1,910.) 
(Submitted  May  31,  1904.     Decided  June  22,  1904.) 

Mining  Claims — Public  Land — Railroad  Grants — Character  of 
Land — Conclusiveness — Contract  of  Sale — Consideration — 
Adequ/xcy — Specific  Performance. 

1.  Under  Act  of  Congress  February  26,  1895,  Chap.  136,  Section  7,  28  Stat. 
683,  providing  that  no  patent  or  other  conveyance  of  title  shall  be  delivered 
to  the  Northern  Pacific  Railroad  Company  for  any  lands  in  Montana  and 
Idaho,  under  the  congressional  grant  to  such  railroad,  until  the  lands  shall 
have  been  examined  and  classified  as  non-mineral  by  mineral  land  com- 
missioners provided  for,  a  patent  to  such  railroad  company  for  land  classi- 
fied by  such  commissioners  as  non-mineral  is  conclusive  as  to  the  character 
of  the  land,  in  the  absence  of  fraud,  imposition  or  mistake. 

2.  In  order  to  make  a  valid  mining  location  under  Rev.  St.  U.  S.  Section  2319, 
providing  that  all  mineral  deposits  in  mineral  lands  belonging  to  the  United 
States,  and  the  lands  containing  the  same,  shall  be  open  to  entry,  etc., 
surface  ground,  including  the  vein  or  lode,  must  be  appropriated,  and  such 
surface  ground  must  be  the  property  of  the  United  States. 

3.  Where  an  entire  section  of  public  land  had  been  patented  by  the  govern- 
ment to  the  Northern  Pacific  Railroad  Company,  which  had  conveyed  the 
same  to  defendant,  an  entry  thereon  by  complainants  for  the  purpose  of 
making  a  mining  location  without  defendant's  consent  was  a  trespass  on 
defendant's  rights,  and  was  therefore  ineffectual  for  the  purpose  of  initiat- 
ing a  valid  mining  claim. 
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4.  Where  complainants*  entry  on  defendant's  land  for  the  purpose  of  locating 
a  mining  claim  was  wholly  ineffectual  as  against  defendant  for  that  pur- 
pose, a  contract  by  which  complainants  agreed  to  transfer  to  defendant  an 
undivided  one-third  Interest  in  the  lead  or  lode,  in  consideration  of  defend- 
ant's transfer  to  plaintiffs  of  an  undivided  two-thirds  interest  therein, 
together  with  the  necessary  amount  of  real  estpite  covered  by  the  location, 
etc.,  in  settlement  of  the  rights  of  the  parties^  without  litigation,  was  not 
based  on  a  suflScient  consideration  to  support  a  suit  for  specific  perform- 
ance under  Civil  Code,  Section  4417,  providing  that  specific  performance 
cannot  be  enforced  against  a  person  unless  he  has  received  an  "adequate" 
consideration  for  the  contract. 


Appeal  from  District  Court,  Gallatin  County;  Wm.  L.  Hoi- 
loway.  Judge. 

Bill  by  F.  W.  Traphagen  and  another  against  Thomas  Kirk. 
From  a  decree  in  favor  of  defendant,  plaintiffs  appeal.  Af- 
finmed. 

Messrs.  Hartman  &  Hartnum,  for  Appellants. 

It  was  not  necessary  for  the  plaintiff  to  allege  that  it  had  no 
remedy  at  law,  it  being  presumed  that  it  could  not  obtain  ade- 
quate relief  in  pecuniary  compensation  and  the  contract  being 
one  which  either  of  the  parties  could  have  compelled  the  other 
to  perform.  {Ide  v.  Leiser,  10  Mont  5  on  p.  15 ;  Civil  Code. 
Sees.  4413,  4412,  4411  and  4410.) 

It  was  not  necessary  to  state  that  the  contract  sued  on  was  in 
writing,  or  to  set  out  the  writing  in  the  complaint^  that  being 
a  matter  of  proof  and  not  of  allegation.  (Bliss,  Code  Pleading, 
3d  Ed.,  Sees.  312,  354;  Sweetlmd  v.  Barnett,  4  Mont.  217.) 

It  is  a  matter  of  common  knowledge  that  the  Act  of  Congress 
of  July  2,  1864,  Chap.  217,  13  U.  S.  Stat,  at  page  365,  whereby 
the  original  grant  of  the  land  in  question  was  made  to  the 
Northern  Pacific  Railroad  Company,  and  its  aJmendatory  acts, 
specially  reserves  from  the  operation  of  the  grant  all  minerals 
found  in  the  land  thereby  granted.  And  this  is  true  whether 
the  mineral  was  known  or  unknown  at  the  time  the  grant  be- 
came operative.  (Barden  v.  Northern  Pac.  R.  R.,  154  U.  S. 
208 ;  Northern  Pac.  Ry.  Co.  v.  Soderberg,  188  TJ.   S.   526 ; 
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Northern  Pac,  R.  R.  Co.  v.  Sanders,  166  U.  S.  620 ;  Adams  v. 
Henderson,  168  U.  S.  581.) 

A  compromise  of  doubtful  and  conflicting  claims  is  a  suflScient 
consideration  for  a  promise  voluntarily  made  not  induced  by 
fraud,  though  the  claims  were  illegal  or  without  foundation. 
{Mason  v.  Wilson,  43  Ark.  172 ;  Castle  v.  Ross,  33  111.  245 ; 
Honeyman  v.  Jarvis,  79  111.  318 ;  Knotts  v.  Preble,  50  HI.  226 ; 
Taylor  v.  Patrick,  4  Ky.  168 ;  Grandvn  v.  Grandin,  49  N.  J. 
Law,  508,  60  Aim.  Rep.  64:2  ;White  v.  Hoyt,  73  X.  Y.  505.) 

A  compromise  of  doubtful  claims  is  always  a  sufficient  con- 
sideration to  uphold  the  contract  made  on  such  compromise. 
{Allen  V.  Prater,  30  Ala.  4:68;  Bozenian  v.  Rushing,  51  Ala. 
329  ;  FMey  v.  Funk,  35  Kan.  668 ;  O'Keson  v.  Baa-clay,  2  Pen. 
&  W.  531 ;  Logan  v.  Maithews,  6  Pa,  St.  417 ;  Williams  v.  jPop- 
pleton,  3  Ore.  139;  Knowles  v.  Knoivles,  21  X.  E.  Rep.  196.) 

Mutual  and  concurrent  promises  afford  sufficient  legal  con- 
sideration for  the  support  of  each  other.  {Funk  v.  Hough,  29 
111.  145 ;  Boise  v.  Viru:eni,  24  Iowa,  387 ;  Babcock  v.  Wilson, 
17  Me.  372 ;  Whitehevd  v.  Potter,  26  X.  Car.  257 ;  Nott  v. 
Johnson,  7  Ohio  St.  270 ;  Ba;nk  v.  Sahin,  48  Vt  239 ;  Huit  v. 
Hickey  (N.  11. ),  28  Atl.  456;  Breslin  v.  Brovm,  24  Ohio  St. 
565 ;  Morris  v.  Lagerfelt,  103  Ala.  608 ;  Wilson  v.  Samuels, 
100  Cal.  514 ;  Fulton  v.  Smith,  27  Ga.  413 ;  Humhprey  v.  Has- 
kell, 4  Allen,  497 ;  Coleman  v.  Byre»,  45  N.  Y.  38 ;  Foungf  v. 
Snyder,  2  Phila.  315;  In  re  Ralston,  172  Pa.  St  104;  Society 
V.  Campbell,  13  L.  R.  A.  601 ;  Reed  v.  IJeed,  56  Vt.  492.) 

The  discovery  of  the  valuable  vein  of  corundum  by  appel- 
lants and  their  location  of  the  same  as  a  mining  claim,  and  their 
conveyance  of  the  information  of  the  value  of  the  claim,  and  of 
its  existence,  to  the  respondent,  was  a  sufficient  consideration 
for  his  contract.  {Reed  v.  Golden,  28  Kan.  632 ;  McLaughlin 
V.  Barnard,  2  K  D.  Slmith,  372.) 

Where  a  contract,  required  by  the  statute  to  be  in  writing,  is 
not  in  writing,  but  it  has  been  partly  performed,  by  one  of  the 
parties,  so  as  to  put  him  in  a  situation  which  would  be  a  fraud 
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upon  him  unless  the  contract  be  executed,  or  where  a  consider- 
ation has  not  been  expressed,  but  one  of  the  parties  has  executed 
the  contract  or  partly  executed  it  to  his  disadvantage,  such  a 
contract  should  be  performed,  and  if  performance  be  refused, 
specific  performance  should  be  decreed  by  a  court  of  equity. 
(Code  of  Civil  Procedure,  Sec.  3275;  Civil  Code,  Sec.  2342; 
Arguella  v.  Edinger,  10  Cal.  150 ;  Pomeroy  on  Specific  Per- 
formance of  Contracts,  Sees.  103,  104,  105,  106  and  107.) 

Mr.  John  A.  Lwce,  for  Eespondent. 

Ihe  grant  to  the  Northern  Pacific  Eailroad,  Act  of  Congress, 
July  2,  1864,  Chap.  217,  13  Statutes  at  Large,  3G5,  among 
other  things,  provided:  "That  all  mineral  lands  be  and  the 
salme  are  hereby  excluded  from  the  operations  of  this  Act.'' 
Prior  to  the  decision  in  the  case  of  Bardeii  v.  Northern  Pacific 
Railroad,  154  U.  S.  208,  the  Supreme  Court  of  the  United 
States  had  uniformly  construed  the  different  Acts  of  Congress, 
making  grants  in  aid  of  the  construction  of  railroads  to  be  grants 
in  praesenti,  and  that  when  the  general  route  was  definitely 
fixed,  and  the  sections  granted  became  susceptible  of  identifica- 
tion, the  title  then  attached  as  of  the  date  of  the  grant.  (Wis- 
consin  Central  Ranlroad  Co.  v.  Price  County,  133  U.  S.  496- 
507;  Schvleiiberg  v.  Harnman,  21  Wallace,  44;  Leavenworth, 
Laici'ence  &  Oalvcston  Railroad  v.  United  States,  92  U.  S.  733 ; 
Missouri,  Kansas,  etc.  Railway  v.  Kansas  Pacific  Railway,  97 
U.  S.  491 ;  Railroad  Company  v.  Baldwin,  103  U.  S.  426 ;  St. 
Paul  &  Pacific  Railroad  v.  Northern  Pacific  Railroad,  139  U. 
S.  l^^\Deseret  Salt  Co.  v.  Tarpey,  142  U.  S.  241-247.) 

Until  the  decision  in  the  Barden  Ca>8e,  it  was  the  uniform 
rule  in  the  Department  of  the  Interior  and  of  the  Supreme  Court 
of  the  United  States,  as  announced  in  numerous  decisions,  that 
the  exceptions  of  mineral  lands  in  those  grants  and  in  the  stat- 
utes authorizing  the  acquiring  of  title  under  townsite,  pre-emp- 
tion, homestead  and  other  Acts,  applied  only  to  such  mines  as 
were  known  to  exist  at  the  time  title  passed.  {Davis*  Adminis- 
trator y.  Wiebold,  139  U.  S.  507-524,  527.) 
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The  Barden  Case  changed  the  rule  above  cited  only  in  so  far 
as  it  affected  the  time  of  the  identification  of  the  lands  as  min- 
eral or  non-mineral,  and  holds  that  the  lands  are  subject  to  ex- 
ploration and  inquiry  as  to  the  mineral  or  non-mineral  charac- 
ter at  any  time  prior  to  the  issuance  of  patent.  (154  U.  S.  310, 
327.)  Under  the  decision  in  the  Bcm^den  Case  and  under  ihe 
authority  granted  to  the  Secretary  of  the  Interior  and  the  Min- 
eral- Land  Commissioners  by  the  Act  of  February  28,  1895,  the 
classification  of  the  land  now  owned  by  respondent  as  non-min- 
eral land  fixed  the  character  of  said  land  and  upon  the  issuance 
of  the  patent  this  land  passed  absolutely  to  the  Northern  Pacific 
Kailway  Company.  The  decision  of  the  Land  Department  be- 
came and  was  absolutely  final  and  conclusive  against  collateral 
attack,  and  this  decision  was  not  open  to  rebuttal  in  an  action 
at  law.  {Smelting  Company  v.  Kem^p,  104  U.  S.  636-640-641 ; 
Steele  v.  Smelting  Co,,  106  U.  S.  447-451 ;  Heath  v.  Wallace, 
138  U.  S.  573-585 ;  Knight  v.  Land  Association,  142  U.  S.  161- 
178;  154  U.  S,  p.  330,  341;  Mooi'e  v.  Smaio,  17  Cal.  226; 
Deffehack  v.  Ilawke,  115  U.  S.  392,  406;  Casey  v.  Thieviege, 
19  Mont.  341 ;  Colorado  C.  <&  L  Co.  v.  United  States,  123  U.  S. 
307-328.) 

The  patent  was  evidence  that  the  j^atentee  was  entitled  to  the 
land  and  passed  the  exclusive  title  to  it.  Upon  the  issuance 
of  the  patent  by  the  government  the  land  ceased  to  be  land  of 
the  United  States.  {United  States  v.  Schutz,  102  U.  S.  3TS- 
396 ;  Johnson  v.  Tousley,  13  Wallace,  72 ;  Hoofnagle  v.  Ander- 
son, 7  Wheat.  212;  Boggs  v.  Merced  Mining  Co,,  14  Cal.  279- 
363 ;  Bagnell  v.  Brodeiich,  12  Peters,  436 ;  Greene  v.  Liter,  8 
Cranch,  230 ;  Minter  v.  Curmm^lin,  18  How.  87-89 ;  Smelting 
Co.  V.  Kemp,  104  U.  S.  636-640-641 ;  Steele  v.  Smelting  Co., 
106  U.  S.  447 ;  French  v.  Fyan,  93  U.  S.  169-172 ;  Wilcox  v. 
r  Jackson,  13  Peters,  498,  on  page  513 ;  Whitney  v.  Moitow,  112 
U.  S.  693,  695.) 

The  attempt  by  the  appellants  to  enter  upon  land  owned, 
occupied  and  possessed  by  respondent  gave  the  appellants  no 
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interest  in  this  land  which  th^y  could  convey  to  any  person  or 
which  could  be  an  adequate  consideration  for  any  contract  what- 
ever. This  exact  point  was  passed  upon  in  Mayger  v.  Cruse, 
5  Mont  485,  Opin.  494. 

Specific  performance  cannot  be  enforced  against  a  party  to  a 
contract  if  he  has  not  received  an  adequate  consideration  for 
the  contract.  (Civil  Code,  Sec.  4417;  Mayger  v.  Cruse,  5 
Mont.  485,  Opin.  495 ;  Ward  v.  Yorba,  123  Cal.  447,  56  Pac 
58;  Morrill  v.  Everson,  19  Pac.  190.) 

If  the  land  sought  to  be  conveyed  to  the  appellants  belongs 
to  the  United  States,  then  the  respondent  had  no  title  and  has 
no  title  which  he  can  convey  to  the  appellants,  and  therefore 
the  court  would  not  decree  a  specific  performance.  (Williams 
V.  Mansell,  19  Fla.  546 ;  Northrop  v.  Boone,  %%  111.  368 ;  20 
Eiicy.  Pleading  and  Practice,  451,  and  cases  cited.)  If,  how- 
ever, as  has  been  shown,  the  title  passed  to  the  I^orthern  Pacific 
Kailroad,  and  the  deed  from  the  railroad  to  respondent  exempt- 
ed the  minerals,  then  if  the  minerals  belong  to  the  Northern  Pa- 
cific Railroad,  respondent  has  no  right  thereto  which  he  could 
convey  or  which  the  court  would  compel  him  to  convey  to  the 
appellants.  Nor  could  the  appellants  have  acquired  any  right, 
title  or  interest,  by  their  said  location,  in  or  to  the  minerals 
belonging  to  the  Northern  Pacific  Railroad. 

It  is  also  insisted  by  counsel  for  appellants:  (1)  That  a 
compromise  of  a  doubtful  claim  is  a  sufficient  consideration  for 
a  contract,  and  (2)  That  mutual  and  concurrent  promises  are 
sufficient  consideration  to  support  each  other.  In  urging  these 
two  propositions,  counsel  has  confused  the  difference  between 
ihe  consideration  for  an  ordinary  contract  and  that  required 
where  a  specific  performance  is  sought  for  the  sale  of  land.  In 
the  latter  kind  of  contracts,  it  is  not  enough  that  the  considera- 
tion be  a  valuable  one,  but  it  must  be  adequate,  fair  and  reason- 
able in  all  respects.  (Seymour  v.  Delancey,  6  Johns.  Ch.  222 ; 
Dunlap  v.  Kelsey,  5  Cal.  181 ;  Bruck  v.  Tvjcker,  42  Cal.  346, 
on  pages  353  and  354;  Winier  v.  Ooebrver,  30  Pac.  51-52,  af- 
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finned  40  Pac.  570 ;  Mayger  v.  d^use,  5  Mont  485,  495 ;  Civil 
Code,  Sees.  4417,  4419;  Ferguson  v.  Black  well,  68  Pac.  647; 
CathcaH  v.  Robinson,  5  Pet.  264;  Ducie  v.  Ford,  8  Mont  233- 
239,  C.  S.  138  U.  S.  587.) 

It  is  the  universal  rule  that  the  description  of  the  land  sought 
to  be  conveyed  must  be  given  with  absolute  certainty.  (20  Ency. 
Pleading  and  Practice,  449,  and  cases  cited;  Ferris  v.  Irving, 
28  Cal.  645;  Day  v.  Griffith,  15  Iowa,  104;  Jordaai\.  Deaion, 
23  Ark.  704 ;  Shelton  v.  Church's  Admrs,  10  Mo.  774 ;  WiegeH 
V.  Frwiich,  56  Mich.  200 ;  22  Am.  &  Eng.  Ency.  of  Law,  963- 
968 ;  Tetford  v.  Trimble,  87  Mo.  226.)  It  is  the  universal  rule 
that  a  contract  must  be  certain  in  all  its  terms  or  it  will  not  be 
enforced.  (Stanton  v.  Singleton,  59  Pac.  146 ;  WhitehUl  v. 
Loive,  37  Pac.  589;  Reed  v.  Loire,  29  Pac.  740;  Winter  v. 
Goehner,  30  Pac.  51.)  The  granting  or  refusing  of  a  decree 
of  specific  performance  rests  in  the  sound  discretion  of  the  court 
{Re'id  V.  Mix,  66  Pac.  1021;  Mayger  v.  Cruse,  5  Mont  485.) 

MR.  COMMISSIOXER  CLAYBERG  prepared  the  follow 
ing  opinion  for  the  court: 

This  is  an  appeal  from  a  judgment  against  plaintiffs.  The 
action  was  brought  for  the  specific  performance  of  a  contract 
for  the  conveyance  of  land.  Defendant  filed  a  demurrer  to  the 
com})laint,  wliich  was  sustained  by  the  court,  and,  plaintiffs  hav- 
ing elected  to  stand  ujwn  their  cottnplaiut,  judgment  followed 
for  defendant 

The  cause  of  action  set  forth  in  the  complaint  is  very  i>ecu- 
liar,  and  the  allegations  of  the  complaint  are,  briefly,  as  follows : 
That  on  and  prior  to  February  23,  1900,  the  defendant  was  the 
owner,  by  conveyance  from  the  Xorthern  Pacific  Railway  Com- 
pany, of  section  23,  township  3  south,  of  range  3  east,  Gallatin 
county,  and  in  the  iX)sse.ssion  thereof;  that  he  was  also  the  owner 
of  the  right  to  use  the  waters  of  Elk  creek  in  connection  with 
said  land ;  that  plaintiffs,  prior  to  February  23,  1900,  discov- 
ered upon  said  land  "a  vein  or  lode  of  corundum-  bearing  rock," 
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and  believing  said  land  to  be  unoccupied  land  of  the  United 
States  and  said  vein  or  lode  open  to  location,  duly  located  a 
claim  "upon  and  along  said  vein"  upon  and  across  said  land; 
that  the  United  States,  in  its  grant  of  this  land  to  the  Northern 
Pacific  Railway  Company,  reserved  and  exempted  therefrom 
"all  minerals  found  in  the  soil  of  said  real  estate^"  and  that  the 
railway  company  made  the  same  reservation  in  its  conveyance 
to  defendant;  that  prior  to  June  30,  1897,  the  proper  mineral 
land  coimmissioners  of  the  United  States  reported  this  land  as 
nonmineral,  and  classified  it  as  such,  whereupon  the  railway 
company  applied  to  the  Commissioner  of  the  General  Land 
Office  for  leave  to  enter  it,  which  application  was  approved,  and 
on  July  12,  1897,  a  patent  was  issued  to  the  railway  company, 
which  reserved  "all  minerals  contained  in  the  soil"  of  said  land, 
and  that  afterward  the  railroad  company  conveyed  to  the  de- 
fendant, making  the  same  reservation ;  that  on  or  about  Febi*u- 
ary  23,  1900,  plaintiffs  informed  defendant  that  they  had  dis- 
covered this  vein,  and  had  located  and  staked  a  mining  claim 
upon  said  land,  and  that  the  claim,  if  properly  worked,  would 
be  of  great  value ;  that  by  reason  of  the  grant  to  the  defendant 
and  his  predecessors,  and  the  reservations  therein  contained, 
the  plaintiffs  and  defendant  were  in  doubt  as  to  their  respective 
legal  rights  in  and  to  the  aforesaid  vein ;  that  it  was  recognized 
by  the  respective  parties  that  such  rights  could  only  be  deter- 
imined  by  litigation,  which  might  be  further  complicated  by  the 
assertion  of  the  rights  of  the  government  and  the  raihvay  com- 
pany, respectively  ;  that  for  the  purpose  of  avoiding  such  litiga- 
tion and  preventing  costs,  expenses  and  delays,  and  for  the  pur- 
pose of  amicably  settling  their  differrJ^es,'  and  in  consideration 
of  the  discovery  and  location  of  this  claim,  and  of  the  mutual 
promises  and  agreements  between  the  parties,  it  was  agreed  that 
plaintiffs  should  transfer  to  the  defendant  an  undivided  one- 
third  interest  in  said  lead  or  lode,  and  that  defendant  should 
transfer  to  plaintiffs  an  undivided  two-thirds  interest  in  said 
lead  or  lode,  together  with  the  necessary  amount  of  real  estate 
covered  by  said  location  to  enable  the  lode  to  be  operated,  and 
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also  a  right  to  the  use  of  the  waters  of  Elk  cred^  necessary  to 
the  mining  and  treatment  of  ores  and  the  operation  of  said 
mine;  that  the  respective  transfers  should  be  mutually  made 
within  a  reasonable  time  from  the  date  of  said  agreement ;  that 
afterwards,  and  prior  to  the  commencement  of  the  suit,  and 
prior  to  the  refusal  of  defendant  to  make  such  transfer,  plain- 
tiffs, relying  upon  the  agreement  of  defendant  as  aforesaid,  in 
good  faith  expended  large  sums  of  money  in  an  attempt  to  in- 
terest capital  in  the  operation,  exploration  and  development  of 
said  lode  or  lead ;  that  thereafter,  and  prior  to  the  eommence- 
ment  of  the  suit,  plaintiffs  offered  to  convey  to  said  defendant 
an  imdivided  one-third  interest  in  said  lode  or  claim,  and  de- 
manded that  defendant  should  comply  with  the  conditions  of 
the  c^greement  on  his  part,  and  convey  to  the  plaintiffs  an  undi- 
vided two-thirds  interest  therein,  but  that  defendant  has  failed 
and  refused  so  to  do. 

The  complaint  then  sets  forth  the  particular  description  of 
the  land  in  question  so  to  be  conveyed,  in  the  following  lan- 
guage: "An  undivided  two-thirds  (2-3)  interest  in  and  to  a 
strip  of  land  not  exceeding  300  feet  in  width,  running  diagon- 
ally across  the  upper  portion  of  section  23,  in  Tp.  3  south,  of 
li.  3  east,  in  the  county  of  Gallatin,  state  of  Montana,  at  the 
place  on  said  section  where  a  certain  lead  or  lode  of  corundum- 
Waring  rock  is  contained  and  situate,  said  strip  of  land  to  con- 
form to  the  meandering  of  said  vein  or  lode  of  corundum-bear- 
ing rock,  together  with  the  necessary  ingress  and  egress  to  tlie 
same  for  the  purpose  of  mining,  milling  and  marketing  the  ore 
therefrom,  and  otherwise  prospecting  and  operating  said  lode, 
together  with  the  right  to  such  use  of  the  water  right  of  said 
defendant,  consisting  of  the  right  to  the  use  of  the  waters  of 
said  branch  of  Elk  creek,  in  said  county  and  state,  as  may  be 
necessary  for  the  proper  operation,  treatment,  mining,  milling 
and  concentration  of  the  ores  of  said  lode,  extending  in  a  north- 
easterly and  southwesterly  direction  from  the  principal  point 
of  discovery  and  development  thereon  of  said  lode  to  the  limits 
of  said  section." 
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The  demurrer  was  based  upon  the  grounds  that  the  complaint 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action,  and 
that  it  was  ambiguous,  uncertain  and  unintelligible  in  certain 
respects  set  forth  in  the  demurrer. 

The  only  question  necessary  to  consider  is,  does  the  complaint 
state  facts  sufficient  to  constitute  a  cause  of  action  ?  In  order 
to  arrive  at  a  correct  conclusion  as  to  the  alleged  rights  of  plain- 
tiff in  or  to  any  of  the  land  in  question,  we  must  consider  and 
determine  the  character  and  legal  effect  of  the  patent  to  the 
land,  under  which  defendant  is  alleged  to  have  acquired  owner- 
ship. To  this  consideration  a  brief  review  of  the  source  of  title 
seems  important 

Defendant  is  alleged  to  claim  ownership  under  a  patent  is- 
sued by  the  United  States  to  the  Northern  Pacific  Railway  Com- 
pany. In  1864  Congress  passed  an  Act  granting  to  the  North- 
ern Pacific  Railroad  Company  "every  alternate  section  of  land 
not  mineral,  designated  by  odd  numbers,  to  the  amount  of 
twenty  alternate  sections  per  mile  on  each  side  of  the  railway 
line  as  said  company  may  adopt  through  territories  of  the  United 
States,"  extending  from  Lake  Superior  to  Puget  S^ound.  (Act 
July  2,  1864,  c  217,  13  Stat.  365.)  At  the  next  session  Con- 
gress amended  this  grant  by  providing  "tbat  all  mineral  lands 
be,  and  the  same  are,  hereby  excluded  froim  the  operation  of 
this  Act."     (Res.  Jan.  30,  1865,  No.  10,  13  Stat  567.) 

It  is  apparent  from  these  provisions  of  the  grant  (which  are 
all  that  are  material  to  the  questions  herein  involved)  that  min- 
eral land  did  not  pass  by  the  grant  The  Supreme  Court  of  the 
United  States  have  always  held  that  the  grant  was,  m  praesenti, 
floating  in  its  character  until  the  line  of  the  railroad  was  defi- 
nitely located,  when  it  attached  to  each  alternate  section  men- 
tioned in  the  grant,  and  became  fixed  in  its  character.  When 
the  land  was  surveyed  by  the  government  the  particular  sections 
mentioned  in  the  grant  were  specifically  designated,  and  the 
grant  then  took  effect  from  its  date.  Under  this  decision  the 
railway  company  insisted  that  the  character  of  the  land,  as  to 
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whether  mineral  or  not,  must  be  determined  as  of  date  of  the 
grant,  and,  if  it  was  not  then  known  to  be  mineral,  it  passed  by 
the  grant.  This  condition  seems  to  have  been  reoognized  by  the 
Supreme  Court  of  the  United  States  until  it  had  for  considera- 
tion the  case  of  Bard^n  v.  JV.  P.  Ry.  Co.,  154  U.  S.  288,  14 
Sup.  Ct.  1030,  38  1..  Ed.  992,  wherein  it  was  decided  that  all 
mineral  land  except  iron  and  coal,  whether  known  or  unknown, 
was  excluded  from  the  grant.  Subsequent  to  this  decision  Con- 
gress passed  an  Act  **to  provide  for  the  examination  and  classi- 
fication of  certain  lands  in  the  states  of  Montana  and  Idaho.'' 
(Act  Feb.  26,  1895,  c.  136,  28  Stat.  683.)  Section  7  of  this 
Act  provides :  ^*Xo  patent  or  other  conveyance  or  title  shall  be 
issued  or  delivered  to  the  Xorthem  Pacific  Railroad  Company 
for  any  lands  in  such  districts  until  such  lands  shall  have  been 
examined  and  classified  as  non-mineral."  Under  the  provisions 
of  this  Act,  mineral  land  commissioners  were  appointed  by  the 
government  to  examine  and  classify,  as  to  their  mineral  char- 
acter, all  lands,  under  the  aforesaid  grant,  claimed  by  the  North- 
ern Pacific  Railroad  Company  in  the  above-mentioned  states. 
The  complaint  alleges  full  compliance  with  this  Act,  and  the 
issue  of  patent  by  the  United  States  to  the  Northern  Pacific 
Railway  Company,  tlie  successor  in  interest  to  the  Northern 
Pacific  Railroad  Comi)any,  tlie  grantee  named  in  the  original 
grant 

Now,  what  is  the  efi^ect  of  this  patent  ?  Congress  has  pro- 
vided for  the  disposition  of  various  classes  of  public  lands,  and 
has  authorized  the  officers  of  the  Land  Department  to  ascertain 
the  character  of  such  land  and  issue  patent  therefor.  In  the 
absence  of  fraud,  imjwsition  or  mistake,  the  determination  of 
that  department  as  to  the  character  of  land  is  conclusive.  {Bar- 
den  v.  N.  P.  By.  Co.,  suprdy  and  cases  cited.)  No  fraud,  im- 
(position  or  mistake  has  been  alleged,  and,  the  patent  having 
been  issued,  it  is  conclusive  that  the  land  in  question  is  non- 
mineral  in  its  character.  % 

Plaintiffs'  alleged  rights  were  originated  by  the  discovery 
and  location  of  a  mineral  vein  within  the  limits  of  the  land  al- 
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leged  to  have  been  patented  to  defendant's  predecessor  in  inter- 
est. Section  2319,  Rev.  St.  U.  S.  (U.  S.  Comp.  St.  1901,  p. 
1424),  provides^  "All  valuable  mineral  deposits  in  mineral 
lands  belonging  to  the  United  States,  both  surveyed  and  unsur- 
vejed,  are  hereby  declared  to  be  free  and  open  to  exploration 
and  purchase,  and  the  lands  in  which  they  are  contained,  to 
occupation  and  purchase."  Under  this  section,  in  order  to  make 
a  location,  surface  ground,  including  the  vein  or  lode,  must  be 
appropriated,  and  such  surface  ground  must  belong  to  the 
United  States.  (State  ex  rel.  Anaconda  Cojyper  Mining  Co.  v. 
District  Court,  25  Mont  504,  G5  Pac.  1020,  and  cases  cited.) 
Under  plaintiffs'  own  allegations,  none  of  the  surface  ground 
of  the  land  in  question  was  owned  by  the  United  States,  it  hav- 
ing been  patented  to  the  Northern  Pacific  Railway  Company. 
There  can  be  no  doubt,  therefore,  that  plaintiflFs,  by  their  at- 
tempted location  of  a  mineral  claim  upon  the  land  in  question, 
acquired  no  rights  at  all.  According  to  their  own  showing 
the  "minerals  in  the  soil"  was  the  only  thing  remaining  in  tlie 
governlment  This  court  knows  of  no  statute  of  the  United 
States  which  provides  for  the  acquirement  of  "mineral  in  the 
soil,"  aside  from  the  mineral  statute  above  quoted,  whicli  re- 
quires the  location  of  certain  surface  ground,  including  the 
minerals  sought  to  be  obtained.  Plaintiffs  do  not  claim  to  be 
the  successors  in  interest  of  the  United  States  in  and  to  the 
"minerals  in  the  soil,"  otherwise  than  by  the  making  of  a  min- 
ing location  under  the  laws  of  the  United  States. 

There  is  still  another  objection  to  the  validity  of  plaintiffs' 
claimed  location.  The  surface  of  the  entire  section  No.  23  had 
been  patented  by  the  government  to  the  Xorthern  Pacific  Rail- 
way Company,  and  conveyed  to  defendant.  Under  this  convey- 
ance the  defendant  was  entitled  to  the  exclusive  possession  of 
all  the  surface  ground  of  such  section.  Any  entry  by  any  other 
person  for  any  purpose,  without  defendant's  consent,  was  a 
trespass  upon  the  rights  of  the  defendant.  It  has  been  uni- 
formly held  by  the  Supreme  Court  of  the  United  States  that  a 
valid  imining  claim  cannot  bo  initiated  bv  the  commission  of  a 
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trespass.  (Clipper  M.  Co.  v.  Eli  M.  Co.,  24  Sup.  Ct  632,  48 
L.  Ed.. — ,  and  cases  cited.)  We  are  therefore  clearly  of  the 
opinion  that  the  pretented  location  of  a  mining  claim  by  the 
plaintiffs  was  absolutely  of  no  force  or  effect 

But  again,  the  contract  of  which,  specific  performance  is 
sought  is  without  adequate  consideration;  the  only  thing  of 
value  to  be  surrendered  by  plaintiffs  is  an  alleged  interest  in 
a  certain  vein.  We  have  seen  that  they  had  no  such  interest, 
and  therefore  could  not  surrender  or  convey  the  same  or  any 
part  thereof. 

But  it  is  claimed  by  plaintiffs  that  the  information  given  by 
them  to  defendant  of  the  existence  of  this  vein  in  his  land  was 
suflBcient  consideration.-  Of  what  value  would  such  information 
be  to  defendant  unless  plaintiffs  could  also  furnish  to  him  the 
means  of  acquiring  the  subject-matter  disclosed?  By  their  own 
showing,  the  minerals  contained  in  such  vein  were  reserved  by 
the  United  States.  We  do  not  consider  the  validity  of  this  al- 
leged reservation  by  the  government  (which  is  extremely  doubt- 
ful:   Silver  Bow  M.  &  M.  Co.  v.  Clarke  et  al.,  5  Mont  378, 

5  Pac.  570),  because,  if  it  is  void,  all  "^minerals  in  the  soil'' 
passed  by  patent,  and  plaintiffs  show  no  interest  therein. 

Plaintiffs  also  allege  that  the  settlement  of  the  matters  in 
dispute  between  the  parties  without  litigation  was  suflScient  con- 
sideration. While  in  some  instances  this  might  be  sufficient 
to  support  some  contracts,  we  are  clearly  of  opinion  that  the  al- 
legations of  plaintiffs  in  this  case  dp  not  disclose  such  an  ade- 
quate consideration  as  is  necessary  to  support  a  suit  for  specific 
performance.     (Section  4417,  Civil  Code;  Mayger  v.  Cruse, 

6  Mont.  485,  6  Pac.  333 ;  Finlen  v.  Heime,  28  Mont  548,  73 
Pac.  123.) 

Neither  do  we  believe  that  the  complaint  contains  a  suffi- 
ciently specific  description  of  the  property  involved  to  warrant 
any  decree. 

We  advise  that  the  judgment  appealed  frotin  be  affirmed. 
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Per  Curiam. — ^For  the  reasons  stated  in  the  foregoing  opin- 
ion, the  judgment  is  affirmed. 

Mb.  Justice  Holloway,  being  disqualified,  takes  no  part 
in  this  decision. 
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No.  1,851.— THE  MONTANA  JOCKEY  CLUB,  Respond- 
ent, V.  THE  CITY  OF  BUTTE  et  al..  Appellants. 

Appeal  frovi  District  Court,  Silver  Bow  County;  E.   W. 
Harney,  Judge, 

On  motion  to  dismiss  appeal. 

Decided  March  26,  1904. 

Per  Curla^m. — Upon  motion  of  appellants  this  appeal  is  by 
the  court  dismissed  at  the  cost  of  appellants. 

Mr.  E.  M,  Lamb,  and  Mr.  J.  L.  Tern  pieman,  for  Appellants. 


No.  1,895.— STATE  OF  MONTANA  ex  rel.  JAS.  LES- 
:MAN,  Appellant,  v.  DAVID  HAWTHORNE,  Justice 
OF  THE  Peace,  Respondent. 

Appeal  from  District  Coxirt,  Carbon  CourUy;  Frank  Henry, 
Judge. 

On  motion  to  dismiss  ai)peal. 

Decided  April  G,  1904. 
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Per  Curiam. — The  motion  to  dismiss  the  appeal  is  by  the 
court  sustained  and  the  appeal  dismissed,  without  prejudice, 
however,  to  the  right  to  move  to  reinstate. 

Mr.  Qeo.  ^^\  Burke,  Mr,  F.  C.  Woodward,  and  Mr.  J.  H. 
Rxiherson,  for  Appellants. 

Mr.  L.  Q.  Caswell,  and  Mr.  Sydney  Fox,  for  Respondent.    ' 
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No.   2,038.— E.  G.   WOOD,  Respondent,  v.  DUDLEY  C. 
SMITH,  Appellant. 

Appeal  from  District  Court,  Silver  Bom  County;  E.  W. 
Harney,  Judge. 

On  motion  to  dismiss  appeal. 

Decided  May  2,  1904. 

Per  Curiam. — On  consideration,  it  is  now  here  ordered  and 
adjudged  that  the  motion  to  dismiss  the  appeal  herein  be  and 
tlie  same  is  hereby  sustained  and  the  appeal  dismissed. 

Mr.  B.  8.  Thresher,  for  Respondent. 

Mr.  John  J.  McHation,  for  Appellant. 


Xo.   1,990.— STATE  OF  MONTANA  ex  rel.  PATRICK 
RYAX,  Relator,  v.  JOHN  WESTON,  Respondent. 


Original.     Quo  warranto. 
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Decided  Mav  4,  1904. 

On  motion  to  dismiss  proceeding. 

Peb  Cumam. — Upon  due  consideration  by  the  court  the  mo- 
tion to  dismiss  this  proceeding  is  sustained  and  the  proceeding 
dismissed. 

Mr.  W.  E.  Cwrroll,  and  Mr,  C.  P.  Connolly,  for  Eelator. 

Mr.  L.  P.  Forestell,  and  Mr,  J.  B.  Roote,  for  Respondent. 


No.  2,068.— STATE  OF  MONTANA  ex  rel.  JAS.  DONO- 
VAN, Eblatob,  v.  T.  a.  WILLIAMS,  Eespondent. 

Original.     Quo  warranto. 

Decided  May  10,  1904. 

Peb  Cueiam.— The  application  heretofore  submitted  to  and 
by  the  court  taken  under  advisement,  is  this  day  denied. 

Mr.  Jos.  Donovan,  for  Relator. 


No.  1,654.— In  be  DISBAEMENT  OF  W.  W.  LIKEN. 

Original.     Disbarment  proceeding. 

Decided  May  10,  1904. 

Per  Curiam. — The  application  for  the  disbarment  of  W. 
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W.  Liken  is  this  day  by  the  court  dismissed,  without  prejudice, 
however,  to  the  right  to  reinstate. 

Mr.  Peter  Breen,  for  the  State. 


No.  2,076.— STATE  OF  MONTANA  ex  eel.  WYMAN  EIr 
LIS  BT  AL.,  Eelators,  V.  J.  H.  CALDERHEAD,  State 
Auditor^  Respondent. 

Original.  Writ  of  mandate. 

Decided  June  18,  1904. 

Per  Curiam. — On  consideration,  it  is  now  here  ordered  and 
adjudged  that  the  motion  to  quash  be  and  the  same  is  hereby 
sustained  and  the  proceeding  dismissed. 

Mr,  M.  S.  Gurvriy  for  Relators. 

Mr.  Jos.  Donovan,  and  Messrs.  H.  O.  &  8.  H.  Mclntire,  for 
Respondent. 


No.  2,079.— STATE  OF  MONTANA  ex  rel.  JAS.  DONa 
VAN,  Attorney  General,  Relator,  v.  DISTRICT 
COURT  OF  THE  FIRST  JUDICIAL  DISTRICT  OF 
MONTANA  ET  AL.,  Respondents. 

Original.    Writ  of  supervisory  control. 

Decided  June  22, 1904. 
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Peb  Cubiam. — On  consideration^  it  is  now  here  ordered  and 
adjudged  that  the  order  to  show  cause  heretofore  issued  herein, 
be  and  the  same  is  hereby  quashed  and  the  proceedings  dis- 
missed. 

Mr,  Jas.  Donovan,  for  Relator. 

Mr,  T,  J.  Walsh,  and  Mr,  C.  B.  Nolan,  for  Respondents. 
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ACTIONS. 
Form  -Adverse  Claims — Mines. 

1.  Since  U.  S.  ReT.  St.  Sec.  2326  (U.  S.  Comp.  St.  1901.  p.  1430),  provid- 
ing that  an  adverse  claimant  to  a  mining  claim,  within  thirty  days  after 
filing  his  claim,  must  commence  proceedings  in  a  court  of  competent  Jaris 
diction  to  determine  the  right  of  possession,  etc.,  does  not  prescribe  the 
form  of  action,  the  character  of  the  suit  to  be  brought  thereunder  depends 
on  state  practice. — Mares  v.  Dillon,  117. 

Dismissal  by  Plaintiff — Costs. 

2.  Under  Code  of  Civil  Procedure,  Section  1004,  Subdivision  1,  the  pay- 
ment of  defendant's  costs  is  not  a  prerequisite  to  the  exercise  of  plaintiff's 
right  to  dismiss  the  action. — Miller  v.  Northern  Pacific  Ry.  Co.,  280. 

Dismissal  by  Plaintiff — Jurisdiction — Costs. 

3.  When  a  plaintiff  at  any  time  before  trial  files  a  praecipe  with  the  clerk 
for  the  dismissal  of  the  action,  and  the  dismissal  has  been  entered  on  the 
register  of  actions,  the  case  is  dismissed,  and  has  passed  beyond  the  juris- 
diction of  the  court,  save  for  the  sole  purpose  of  entering  a  Judgment  for 
costs  in  favor  of  defendant  under  Section  1008,  Code  of  Civil  Procedure. — 
Miller  v.  Xorthem  Pacific  Ry.  Co.,  289. 

Between  Same  Parties — Former  Trial — Evidence— Admissibility. 

4.  The  testimony  of  a  witness  on  a  former  trial  is  inadmissible  in  the 
absence  of  a  showing  that  it  was  given  in  an  action  between  the  same  par- 
ties relating  to  the  same  matter. — Leggat  v.  Carroll,  384. 

AFFIDAVITS. 

See  New  Tbial,  2,  3. 

District  Judgbs. 

Evidence^  2. 

Mines — Inspection— Information  and  Belief. 

1.  Where,  in  an  action  to  have  defendant  declared  a  constructive  trustee 
of  an  interest  in  mining  property,  plaintiff  applied  for  an  inspection  of 
certain  books  and  papers,  together  with  defendant's  workings  of  the  mine, 
and  defendant  appeared  at  the  hearing  and  filed  a  counter  affidavit  which 
controverted  none  of  the  statements  contained  in  plaintiff's  affidavit  as  to 
the  existence  of  the  letters  and  other  documents,  defendant's  possession 
thereof,  or  that  they  related  to  the  merits  of  the  action,  but  only  denied 
that  defendant  was  in  possession  of  such  records,  etc.,  "within  the  state 
of  Montana,"  it  was  no  objection  that  the  affidavits  on  which  plaintiff's 
application  was  based  were  on  information  and  belief. — State  em  rel.  Boston 
d  Mont.  Con.  C.  d  d.  M.  Co.  r.  Dist.  Court,  206. 
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APPEAL 
Action  for  Rent — Waiver  of  Error. 

1.  Even  if  it  is  error  for  the  court,  in  an  action  for  rent,  to  undertake,  at 
the  Instance  of  the  parties,  to  determine  defendants'  liability,  under  the 
terms  of  the  lease,  for  an  installment  of  rent  not  in  fact  due  at  the  com- 
mencement of  the  action,  defendants,  in  whose  favor  was  the  decision,  and 
who  have  not  appealed,  may  not  complain  of  such  action  of  the  court. — 
Biohford  v.  Kiricin,  1. 

Judgment  on  Pleadings. 

2.  Although  Code  of  Civil  Procedure,  Section  741,  provides  that  an  appeal 
cannot  be  taken  from  a  denial  of  Judgment  on  the  pleadings,  and  that  sub- 
sequent proceedings  of  either  party  are  not  prejudiced  thereby,  it  was 
proper  for  the  court  to  enter  Judgment  for  defendant  after  overruling 
plaintiff's  motion  for  Judgment  on  the  pleadings,  where  plaintiff,  instead  of 
proceeding  to  trial  upon  the  merits,  announced  that  he  would  stand  on  the 
motion  as  made. — Moore  v.  Murray,  13. 

Action  in  Claim  and  Delivery — Correction  of  Judgment. 

8.  The  trial  court  has  no  authority, — after  an  appeal  from  a  Judgment  in 
a  claim  and  delivery  action  has  been  perfected,  to  correct  the  Judgment  by 
entering  a  Judgment  In  the  alternative. — Hynea  v.  Barnes,  25. 

Failure  to  Have  Proper  Judgment  Entered. 

4.  A  party  in  whose  favor  a  Judgment  is  rendered  cannot,  by  failing  to 
see  that  a  proper  Judgment  is  entered,  deprive  his  adversary  of  the  right 
of  appeal. — Hynes  v.  Bamea,  25. 

Divorce — Issues — Implied  Findings. 

5.  Where,  in  a  suit  for  divorce  on  the  ground  of  adultery,  plaintiff's  wife, 
by  way  of  recrimination,  alleged  cruelty  and  desertion  on  the  part  of  plain- 
tiff, which  he  denied  by  replication,  and  the  Jury  specifically  iound  against 
defendant  on  all  the  issues  in  the  case,  but  the  court  adopted  only  certain 
findings  returned  by  the  Jury — all  of  which  related  to  the  adultery  of 
defendant,  and,  of  its  own  motion,  set  aside  and  refused  to  adopt  all  the 
further  findings,  and  granted  plaintiff  a  divorce,  without  making  any  ex- 
press findings  on  the  issues  raised  by  defendant's  answer, — the  Judgment, 
on  appeal,  will  be  reversed  as  not  supported  by  the  findings,  notwithstand- 
ing the  prevalence  of  the  doctrine  of  implied  findings. — Bordeaux  v.  Bor- 
deaux, 36. 

Rules — Briefs — Specification  of  Errors. 

6.  Supreme  Court  Rule  X,  Subdivision  3,  does  not  require  appellant  to  set 
out  In  his  brief  the  reasons  why  he  claims  that  the  decision  objected  to  Is 
erroneous,  and  hence  a  specification  that  the  court  erred  in  sustaining  de- 
fendant's motion  for  a  nonsuit  is  sufficient  without  further  statement — 
Nord  V.  Boston  d  Mont.  Con.  C.  <6  S.  M.  Co.,  48. 

Bills  of  Exceptions — Specification  of  Errors. 

7.  A  bill  of  exception  need  not  contain  a  specification  of  errors  of  law 
relied  upon. — A^ord  v.  Boston  d  Mont.  Con.  C.  d  8.  M.  Co.,  48. 
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statement  of  the  Case — Bills  of  Exception. 

8.  Code  of  Civil  Procedure,  Section  1173,  Sabdivision  3,  refers  exclusively 
to  a  statement  of  the  case,  and  has  no  reference  to  bills  of  exception. — 
Nord  V.  Boston  de  Mont.  Con.  C.  d  8.  M.  Co.,  48. 

Nonsuit — Bills  of  Exceptions. 

9.  ^Vhere  plaintiff  saved  bis  exception  to  a  ruling  granting  defendant's 
motion  for  a  nonsuit,  and  settled  his  bill  of  exceptions  containing  the  testi- 
mony and  exception  to  the  ruling  of  the  court,  such  exception  is  all  that  is 
required  to  be  shown  by  the  bill  in  order  to  save  plaintiff's  right  to  urge 
that  the  court's  ruling  in  granting  the  nonsuit  was  erroneous. — Sord  v. 
Boston  d  Mont.  Con.  C.  d  S.  M.  Co.,  48. 

Action   for   Personal    Injuries — Contributory    Negligence — Variance. 

10.  Where,  in  an  action  for  injuries  to  a  servant,  defendant  moved  for  a 
nonsuit  at  the  close  of  plaintiff's  evidence,  on  the  ground  that  the  evidence 
conclusively  showed  that  plaintiff  was  guilty  of  contributory  negligence  or 
that  he  assumed  the  risk,  it  could  not  be  alleged  for  the  first  time  on  appeal 
that  the  nonsuit  was  properly  granted  by  reason  of  an  alleged  variance 
between  the  pleading  and  proof. — Xord  v.  Boston  d  Mont.  Con.  C.  d  8.  M. 
Co.,  48. 

Final  Judgment — Special  Order  After  Judgment — Dismissal. 

11.  Code  of  Civil  Procedure,  Section  1722,  as  amended  by  Session  Laws 
1809,  p.  146,  authorizes  an  appeal  from  a  final  judgment  or  from  any  special 
order  made  after  final  judgment.  Section  1004  authorizes  the  dismissal 
of  an  action  in  certain  cases,  and  declares  that  such  dismissal  is  made  for 
entry  In  the  clerk's  register.  Held,  that  an  entry  noting  the  filing  of  an 
agreement  to  dismiss  is  not  a  dismissal  from  which  an  appeal  can  be  taken. 
— Kinman  v.  Schetier,  73. 

Special  Order  After  Judgment — Dismissal. 

12.  Under  Code  of  Civil  Procedure,  Section  1722,  authorizing  an  appeal 
from  any  special  order  made  after  final  Judgment,  an  order  overruling  a 
motion  to  set  aside  a  pretended  judgment  of  dismissal,  which  was  in  fact 
not  a  dismissal  within  Section  1004,  authorizing  dismissal,  is  not  appeai- 

X     able. — Kinman,  v.  8cheuer,  73. 

Final  Judgments — Special   Orders— Dismissal. 

13.  Under  Code  of  Civil  Procedure,  Section  1722,  authorizing  appeals  from 
final  Judgments  and  special  orders  made  after  final  judgments,  an  appeal 
from  an  order  denying  a  motion  to  adopt  a  general  verdict  and  special  find- 
ings and  to  set  aside  the  special  verdict  in  a  suit  in  equity  must  be  dis- 
missed where  the  record  shows  no  judgment  of  dismissal  or  otber  final  judg- 
ment.— Kinman  v.  Scheuer,  73. 

Justices  of  the  Peace — Notice. 

14.  Code  of  Civil  Procedure,  Section  1760,  provides  that  an  appeal  from  a 
Justice  is  to  be  taken  by  filing  a  notice  of  appeal  with  the  justice,  and  serv- 
ing a  copy  on  the  adverse  party.  Held  that,  in  the  absence  of  any  showing 
to.  the  contrary,  it  is  to  be  presumed  that  a  notice  filed  ^ith  the  Justice 
was  properly  served. — Morin  v.  Wells  et  al.,  76. 


582  Appeal. 

APPEAL 
Action  for  Rent — Waiver  of  Error. 

1.  Even  If  It  Is  error  for  the  court*  In  an  action  for  rent,  to  undertake,  at 
the  instance  of  the  parties,  to  determine  defendants'  liability,  nnder  the 
terms  of  the  lease,  for  an  installment  of  rent  not  in  fact  due  at  the  conoi- 
mencement  of  the  action,  defendants,  in  whose  favor  waa  the  decision,  and 
who  have  not  appealed,  may  not  complain  of  such  action  of  the  court. — 
Bichford  v.  Kiricin,  1. 

Judgment  on  Pleadings. 

• 

2.  Although  Code  of  Civil  Procedure,  Section  741,  provides  that  an  appeal 
cannot  be  taken  from  a  denial  of  Judgment  on  the  pleadings,  and  that  sub- 
sequent proceedings  of  either  party  are  not  prejudiced  thereby,  it  was 
proper  for  the  court  to  enter  Judgment  for  defendant  after  overruling 
plaintiff's  motion  for  Judgment  on  the  pleadings,  where  plaintiff,  instead  of 
proceeding  to  trial  upon  the  merits,  announced  that  he  would  stand  on  the 
motion  as  made. — Moore  v.  Murray,  13. 

Action  in  Claim  and  Delivery — Correction  of  Judgment. 

3.  The  trial  court  has  no  authority, — after  an  appeal  from  a  Judgment  in 
a  claim  and  delivery  action  has  been  perfected,  to  correct  the  Judgment  by 
entering  a  Judgment  in  the  alternative. — Hynes  v.  Bames,  25. 

Failure  to  Have  Proper  Judgment  Entered. 

4.  A  party  in  whose  favor  a  Judgment  is  rendered  cannot,  by  failing  to 
see  that  a  proper  Judgment  is  entered,  deprive  his  adversary  of  the  right 
of  appeal. — Hynes  v.  Barnes,  25. 

Divorce — Issues — Implied  Findings. 

5.  Where,  in  a  suit  for  divorce  on  the  ground  of  adultery,  plaintiff's  wife, 
by  way  of  recrimination,  alleged  cruelty  and  desertion  on  the  part  of  plain- 
tiff, which  he  denied  by  replication,  and  the  Jury  specifically  jFound  against 
defendant  on  all  the  issues  in  the  case,  but  the  court  adopted  only  certain 
findings  returned  by  the  Jury — all  of  which  related  to  the  adultery  of 
defendant,  and,  of  its  own  motion,  set  aside  and  refused  to  adopt  all  the 
further  findings,  and  granted  plaintiff  a  divorce,  without  making  any  ex- 
press findings  on  the  issues  raised  by  defendant's  answer, — the  Judgment, 
on  appeal,  will  be  reversed  as  not  supported  by  the  findings,  notwithstand- 
ing the  prevalence  of  the  doctrine  of  implied  findings. — Bordeaux  v.  Bor- 
dcuux,  36. 

Rules — Briefs — Specification  of  Errors. 

6.  Supreme  Court  Rule  X,  Subdivision  3,  does  not  require  appellant  to  set 
out  in  his  brief  the  reasons  why  he  claims  that  the  decision  objected  to  is 
erroneous,  and  hence  a  specification  that  the  court  erred  in  sustaining  de- 
fendant's motion  for  a  nonsuit  is  sufficient  without  further  statement. — 
^ord  V.  Boston  &  Mont.  Con.  C.  c6  B.  M.  Co.,  48. 

Bills  of  Exceptions — Specification  of  Errors. 

7.  A  bill  of  exception  need  not  contain  a  specification  of  errors  of  law 
relied  upon. — Nord  v.  Boston  d  Mont.  Con.  C.  d  8.  M.  Co.,  48. 
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statement  of  the  Case — Bills  of  Exception. 

8.  Code  of  Civil  Procedure,  Section  1173,  Subdivision  3,  refers  exclusively 
to  a  statement  of  the  case,  and  has  no  reference  to  bills  of  exception. — 
A'ord  v.  Boston  d  Mont.  Con.  O.  &  8.  M.  Co.,  48. 

Nonsuit — Bills  of  Exceptions. 

9.  Where  plaintiff  saved  his  exception  to  a  ruling  granting  defendant's 
motion  for  a  nonsuit,  and  settled  his  bill  of  exceptions  containing  the  testi- 
mony and  exception  to  the  ruling  of  the  court,  such  exception  is  all  that  is 
required  to  be  shown  by  the  bill  in  order  to  save  plaintiff's  right  to  urge 
that  the  court's  ruling  in  granting  the  nonsuit  was  erroneous. — Nord  v. 
Boston  d  Mont.  Con.  C.  d  8.  M.  Co.,  48. 

Action   for   Personal   Injuries — Contributory    Negligence — Variance.  , 

10.  Where,  in  an  action  for  injuries  to  a  servant,  defendant  moved  for  a 
nonsuit  at  the  close  of  plaintiff's  evidence,  on  the  ground  that  the  evidence 
conclusively  showed  that  plaintiff  was  guilty  of  contributory  negligence  or 
that  he  assumed  the  risk,  it  could  not  be  alleged  for  the  first  time  on  appeal 
that  the  nonsuit  was  properly  granted  by  reason  of  an  alleged  variance 
between  the  pleading  and  proof. — :Sord  v.  Boston  d  Mont.  Con.  C.  d  8.  M. 
Co.,  48. 

Final   Judgment — Special  Order  After  Judgment — Dismissal. 

11.  Code  of  Civil  Procedure,  Section  1722,  as  amended  by  Session  Laws 
1809,  p.  14C,  authorizes  an  appeal  from  a  final  judgment  or  from  any  special 
order  made  after  final  judgment.  Section  1004  authorizes  the  dismissal 
of  an  action  in  certain  cases,  and  declares  that  such  dismissal  is  made  for 
entry  in  the  clerk's  register.  Held,  that  an  entry  noting  the  filing  of  an 
agreement  to  dismiss  is  not  a  dismissal  from  which  an  appeal  can  be  taken. 
— Kinman  v.  8cheuet\  73. 

Special  Order  After  Judgment — Dismissal. 

12.  Under  Code  of  Civil  Procedure,  Section  1722,  authorizing  an  appeal 
from  any  special  order  made  after  final  judgment,  an  order  overruling  a 
motion  to  set  aside  a  pretended  judgment  of  dismissal,  which  was  in  fact 
not  a  dismissal  within  Section  1004,  authorizing  dismissal,  is  not  appeai- 

^     able. — Kinman  v.  Scheuer,  73. 

Final  Judgments — Special   Orders — Dismissal. 

13.  Under  Code  of  Civil  Procedure,  Section  1722,  authorizing  appeals  from 
final  judgments  and  special  orders  made  after  final  Judgments,  an  appeal 
from  an  order  denying  a  motion  to  adopt  a  general  verdict  and  special  find- 
ings and  to  set  aside  the  special  verdict  in  a  suit  in  equity  must  be  dis- 
missed where  the  record  shows  no  judgment  of  dismissal  or  other  final  Judg- 
ment.— Kinman  v.  Scheucr,  73. 

Justices  of  the   Peace — Notice. 

14.  Code  of  Civil  Procedure,  Section  1760,  provides  that  an  appeal  from  a 
Justice  is  to  be  taken  by  filing  a  notice  of  appeal  with  the  Justice,  and  serv- 
ing a  copy  on  the  adverse  party.  Held  that,  in  the  absence  of  any  showing 
to  the  contrary,  it  is  to  be  presumed  that  a  notice  filed  ^ith  the  Justice 
was  properly  served. — Morin  v.  Wells  et  al.,  76. 
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Bond — Sureties — Justification — Jurisdiction. 

15.  Code  of  Civil  Procedure,  Section  1763,  proyides  that  an  appeal  from  a 
Justice's  court  to  the  district  court  is  not  effectual  for  any  purpose  unless 
an  undertaking  be  filed,  and  that  appellee  may  except  to  the  sofliclency  or 
the  sureties  on  the  undertaking,  and  unless  they  or  other  sureties  Justify 
within  five  days,  the  appeal  must  be  regarded  as  if  no  undertaking  had  been 
given.  Held,  that  an  exception  to  the  sureties  does  not  divest  the  Juris- 
diction of  the  district  court  of  the  appeal ;  that  the  requirement  of  the 
statute  concerning  the  Justification  of  the  sureties  is  directory,  for  appel- 
lee's benefit,  and  that  he  may  waive  his  privilege  of  excepting  to  the  sure- 
ties, or  may  except  to  the  sureties  and  afterwards  withdraw  such  exception ; 
that  the  statute  Is  mandatory  only  where  the  appellee  insists  that  the 
sureties  Justify  within  five  days. — Morin  v.  Wells  et  al.,  76. 

fiond — Sureties — Justification. 

16.  Where  appellee  excepted  to  the  sufficiency  of.  the  sureties,  and  they 
failed  to  Justify  within  the  statutory  period,  counsel  for  the  parties  had 
the  right  to  stipulate  for  an  extension  of  time  within  which  the  sureties 
might  Justify  or  a  new  undertaking  be  furnished. — Morin  v.  Well*  et  ai,,  7il. 

Bond — Sureties — Consideration. 

17.  The  parties  to  an  appeal  from  a  Justice  stipulated  for  an  extension  of 
the  time  within  which  the  sureties  might  Justify  after  the  time  fixed  by  the 
statute  for  their  Justification  had  expired,  and,  within  the  time  so  stipu- 
lated for,  defendant  signed  as  surety.  Six  months  later,  the  appeal  was 
dismissed.  Held,  that  the  signature  of  defendant  was  not  without  con- 
sideration ;  it  being  for  the  purpose  of  preventing  the  appeal  from  becoming 
Ineffectual  and  it  having,  presumptively,  operated  to  stay  proceedings  for 
several  months. — Morin  v.  Wells  ct  al.,  76. 

Construction  of  Statutes. 

18.  Statutes  must  be  liberally  construed  to  maintain  the  right  of  appeal. — 
Morin  V.  Wells  et  al.,  76. 

Liability  of  Counties— Printing  Briefs. 

19.  After  a  criminal  case  has  been  appealed  to  the  supreme  court,  tne 
duties  of  the  county  attorney  therein  and  his  power  to  contract  expenses 
for  the  county  cease,  and  the  duty  of  the  attorney  general  begins,  and, 
there  being  no  Code  provision  authorizing  It,  he  has  no  power  to  contract 
on  behalf  of  the  county,  and  the  count}'  has  no  power  lawfully  to  pay,  ex- 
penses incurred  in  printing  briefs  fiJed  on  behalf  of  the  state  in  the  appeal. 
— Independent  Pub.  Co.  v.  County  of  Lewis  and  Clarke,  83. 

From  Justice's  Court — Jurisdiction — Dismissal. 

20.  Unless  an  appeal  from  a  Justice's  court  is  taken  within  the  time,  ana 
effectuated  in  accordance  with  the  regulations,  prescribed  In  the  Code  or 
Civil  Procedure,  the  district  court  has  no  Jurisdiction  of  the  appeal,  except 
to  dismiss  it. — State  ex  rel.  Cobban  v.  District  Court,  93. 

Judgment — Justice's  Court. 

21.  The  only  appeal  from  a  Justice's  court  provided  for  by  the  Code  of 
Civil  Procedure,  is  an  appeal  from  a  Judgment,  hence  there  Is  no  appeal  to 
the  district  court  from  an  order  made  in  a  Justice's  court  either  before  or 
after  Judgment. — State  em  rel.  Cobban  v.  District  Court,  93. 
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Mines — ^Adverse  Claims — Trial  by  Jury — Estoppel. 

22.  Where,  on  the  trial  of  a  suit  to  determine  an  adverse  claim  to  a  min- 
ing location,  a  Jury  was  not  demanded  by  either  party,  and  the  court  tried 
the  case  as  a  suit  in  equity,  without  objection  by  defendant,  the  latter  was 
estopped  to  object  for  the  first  time  on  appeal  that  the  action  was  one  at 
law,  and  that  he  was  entitled  to  the  verdict  of  the  Jury  as  to  which,  If 
either,  party  was  entitled  to  possession  of  the  ground  in  question. — Marcs 
V.  Dillon,  117. 

Order  Taxing  Costs. 

23.  An  appeal  does  not  lie  from  an  order  taxing  costs,  but  the  error,  if 
any,  may  be  considered  on  appeal  from  the  Judgment. — Mares  v.  Dillon^  144. 

View  of  Premises  by  Jury — Discretion. 

24.  Discretion  of  court  in  granting  a  view  of  premises  will  not  be  reviewed 
on  appeal,  in  the  absence  of  a  clear  showing  of  error. — Maloney  v.  King 
€t  at.,  158. 

Estoppel — Theory  of  Case. 

25.  Where  plaintiff  relied  in  the  trial  court  on  an  estoppel  arising  from 
defendant's  admission  in  his  answer  in  another  suit  and  not  on  the  propo 
sition  that  the  Judgment  in  such  suit  was  determinative  of  such  facts,  sne 
could  not  change  her  position  on  appeal,  and  claim  that  the  Judgment  was 
conclusive  as  to  the  facts  on  which  the  estoppel  was  based. — Flannery  v. 
Campltell,  172. 

Receiver's  Compensation — New  Trial. 

26.  No  motion  lies  for  a  new  trial  of  issues  involved  in  the  matter  of  a 
claim  for  compensation  and  expenses  of  a  receivership,  and  there  can  be  no 
appeal  from  an  order  denying  such  a  motion. — Forrester  de  MacOinniss  v. 
Boston  d  Mont.  Cmi.  C.  d  8.  M.  Co.,  181. 

Receiver's  Compensation — Judgment. 

27.  An  appeal  lies  from  a  Judgment  allowing  the  compensation  and  ex- 
penses of  a  receiver. — Forrester  d  MacOinniss  v.  Boston  &  Mont.  Con.  C. 
d  8.  M.  Co.,  181. 

Judgments — Findings — Exceptions. 

28.  Under  the  express  provision  of  Code  of  Civil  Procedure,  Section  1114, 
no  Judgment  can  be  reversed  on  appeal  for  want  of  a  finding  at  the  instance 
of  a  party  who  has  not  requested  the  findings,  nor  in  cases  of  defects  in  the 
findings,  unless  exceptions  have  been  made  in  the  trial  court  as  provided 
in  Section  1115. — Orogan  v.  Valley  Trading  Co.,  229. 

Instructions — Conflicting  Evidence. 

29.  Where  the  instructions  fairly  presented  to  the  Jury  the  questions  in- 
volved, and  the  evidence  is  conflicting  and  is  amply  suflldent  to  sustain  the 
verdict,  and  no  reversible  error  is  apparent,  the  case  will,  on  appeal,  be 
affirmed. — Rotce  v.  Shannon,  238. 

Conflict  in  Evidence — Findings. 

30.  Findings  of  the  trial  court,  based  on  conflicting  evidence,  will  not  be 
disturbed  on  appeal. — Hennessy  v.  Kennedy  Furniture  Co.,  2«4- 
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Conflict  In  Evidence — Findings. 

31.  Where  there  is  evidence  to  Bustain  the  findings  of  the  trial  court,  and 
the  evidence  Is  conflicting,  the  findings  and  decision  will  not  be  disturbed 
on  appeal. — Landeau  v.  Frazier,  2G7. 

Failure  to  Enter  Judgment — Effect. 

32.  Where  a  suit  is  dismissed  pursuant  to  a  compromise  ag^reement,  and 
defendants  neglect  to  have  a  Judgment  for  costs  entered  in  their  favor, 
there  is  no  Judgment  from  which  they  can  appeal. — Mu»igJ)rod  v.  Hartford, 
273. 

Refusal  to  Allow  Costs — Judgment. 

33.  An  order  refusing  to  allow  costs  Is  not  reviewable,  except  on  appeal 
from   the  Judgment. — Musiglirod  v.   Hartford^  273. 

New  Trial — Notice  of  Intention — Grounds. 

34.  Under  a  notice  of  intention  to  move  for  a  new  trial,  specifying  as 
grounds  the  InsuflBclency  of  the  evidence  to  Justify  the  decision  of  the  court 
as  regarded  plaintiff,  the  appealing  defendant  could  not  urge  an  obJecti<m 
to  the  sufficiency  of  the  evidence  to  sustain  the  decision  in  favor  of  another 
defendant. — Mcliinch  v.  Craicford,  297. 

Conflict  in  Evidence. 

35.  The  evidence  being  conflicting,  its  sufficiency  to  sustain  the  verdict  of 
Judgment  will  not  be  considered  on  at^peal. — Butte  Mining  d  Milling  Co.  v. 
Kenyan,  314. 

Instructions — Judgment  Roll. 

36.  The  instructions,  which  are  a  part'  of  the  Judgment  roll,  not  appearing 
therein,  as  it  is  certified,  but  being  merely  in  the  statement  on  motion  for 
a  new  trial,  cannot  be  considered. — Butte  Mining  d  Milling  Co.  v.  Kenyon, 
314. 

Assignments  of  Error — Briefs — Rules. 

37.  Assignments  of  error  upon  the  admission  or  rejection  of  testimony  not 
presented  in  appellant's  brief  in  accordance  with  the  requirements  of  the 
Rules  of  the  Supreme  Court,  will  not  be  considered  by  the  court. — Butte 
Mining  d  Milling  Co.  v.  Kenyon,  314. 

Confiict  in  Evidence — Insufficiency  of  Evidence. 

38.  Where  there  is  a  substantial  conflict  in  the  evidence,  the  supreme  court 
on  appeal  will  not  reverse  the  Judgment  of  the  lower. court  on  the  ground 
of  alleged  Insufficiency  of  the  evidence. — Butte  Mining  d  Milling  Co.  v. 
Kenyon,  314. 

Statutes — Jurisdiction. 

39.  The  statutory  steps  necessary  to  perfect  an  appeal  are  Jurisdictional, 
and  unless  they  are  taken  as  provided  by  the  statute,  the  supreme  court  has 
po  power  to  consider  the  case. — Butte  Mining  d  Milling  Co.  v.  Kenyon,  314. 

Record — Compliance   with    Statutes — Instructions. 

40.  Though  the  preparation  of  the  record  to  present  to  the  supreme  court 
is  not  a  Jurisdictional  matter,  nevertheless  a  substantial  compliance  with 
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the  statute  in  this  respect  is  necessary  to  present  alleged  errors  for  review, 
hence  where  instructions  on  appeal  do  not  appear  In  the  Judgment  roll,  but 
merely  in  the  statement  on  motion  for  a  new  trial,  they  cannot  be  con- 
sidered.— Butte  Mining  d  Milling  Co.  v.  Kenyon,  314. 

Record — Disposition  of  Demurrer. 

41.  When  the  record  on  appeal  falls  to  show  whether  appellant's  demurrer 
to  the  complaint  was  overruled  or  withdrawn,  the  failure  to  sustain  it  can- 
not be  reviewed. — Hefferlin  et  al.  v.  Karlman  et  al.j  348. 

Witness — Cross-Examination. 

42.  Error  in  refusing  to  permit  cross-examination  of  plaintiffs*  witness  as 
to  the  extent  of  his  admitted  interest  in  the  suit  is  not  ground  for  reversal, 
where  other  evidence  shows  that,  for  purposes  of  collection,  the  witness 
had  assigned  to  plaintiffs  his  account  against  defendants,  which  constituted 
one  of  the  causes  of  action. — Hefferlin  et  al.  v.  Karlman  et  al.,  348. 

Specification  of  Errors — Insufficiency  of  Evidence. 

43.  Under  Code  of  Cnil  Procedure,  Section  1173,  a  specification  In  the 
statement  that  the  court  erred  in  making  a  certain  finding,  "there  being 
insufficient  evidence  to  justify  said  finding,  and  the  evidence  being  insuffi- 
cient to  support  the  same,  and  said  finding  is  contrary  to  the  evidence,  and 
wholly  unsupported  thereby,"  is  not  a  proper  specification  of  the  insuffi- 
ciency of  the  evidence. — Schilling  v.  Curran,  370. 

New  Trial — Change  of  Position  of  Movant. 

44.  Where  the  notice  of  intention  to  move  for  a  new  trial  bases  the  motion 
on  the  ground  of  insufficiency  of  the  evidence  to  support  certain  findings, 
the  movant  cannot,  on  appeal,  change  his  position,  and  claim  that  the  mak- 
ing of  the  findings  was  an  error  at  law. — Schilling  v.  Curran,  370. 

Specification — Insufficiency  of  Evidence — Error  in  Law. 

45.  Under  Code  of  Civil  Procedure,  Section  1173,  a  specification  In  the 
statement  that  the  court  erred  in  making  a  certain  finding  of  fact,  "there 
being  insufficient  evidence  to  Justify  said  finding,  and  the  evidence  being 
insufficient  to  support  the  same,  and  said  finding  is  contrary  to  the  evidence 
and  wholly  unsupported  thereby,"  is  insufficient  to  charge  error  in  law. — 
Schilling  v.  Curran,  370. 

Specification  of  Errors — Insufficiency  of  Evidence. 

46.  lender  Code  of  Civil  Procedure,  Section  1173,  a  statement  which  does 
not  specify  the  insufiiciency  of  the  evidence  as  a  ground  of  the  motion  must, 
at  least  so  far  as  the  insufficiency  of  the  evidence  Is  concerned,  be  disre- 
garded.— Schilling  V.   Curran,  370. 

Reopening  of  Case — Discretion. 

47.  The  reopening  of  a  party's  case,  after  he  has  closed  it,  for  the  purpose 
of  admitting  further  testimony,  is  in  the  discretion  of  the  court  below,  and 
will  not  be  disturbed  on  appeal  unless  abuse  of  discretion  is  shown. — Schil- 
ling V.  Curran,  370. 

Implied  Findings. 

48.  Where  the  record  on  appeal  does  not  disclose  that  any  findings  were 
requested  by  either  party,  or  that  any  were  made,  all  findings  necessary  to 
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support  the  Judgment  are  Implied. — Slater  Brick  Oo.  r.  8hacklet&n  et  aZ.« 
390. 

Findings — Conflict   In   Evidence. 

40.  Where  the  evidence  Is  conflicting,  the  supreme  court  on  appeal  will 
not  disturb  the  findings  of  the  trial  court. — Slater  Brick  Co.  t.  Shackleton 
ct  al.,  390. 

Instructions — Judgment  Roll. 

50.  Instructions  not  being  made  part  of  the  judgment  roll  are  not  open  to 
review. — Shropshire  v.  Sidebottom,  406. 

Conflicting  Evidence — Judgments — Findings. 

51.  The  Judgment,  so  far  as  it  depends  on  findings  of  fact,  will  not  be 
disturbed  on  conflicting  evidence. — Wap  r.  Sherman,  410. 

New  Trial — Notice  of  Motion— Dlsmlsdal. 

52.  The  fact  that  the  notice  of  intention  to  move  for  a  new  trial  is  not  in 
the  record  is  no  ground  for  dismissal  of  the  appeal  from  the  Judgment. — 
Fordham  v.  Northern  Pacifio  Ry.  Co.,  421. 

Transcript — Manner  of  Showing  Error. 

53.  The  transcript  on  appeal  must  show  error  directly,  and  not  by  way  of 
inference  or  presumption. — S\cain  v.  MoMiUan,  433. 

Supervisory  Control — Appeal  Adequate  Remedy. 

54.  By  a  rule  of  the  district  court  of  Silver  Bow  county,  all  matters  of  a 
criminal  nature  were  to  be  heard  in  Department  3  of  that  court.  An  accu- 
sation under  Penal  Code,  Section  1531,  was  filed  in  Department  1.  and  the 
Judge  of  that  department  denied  an  application  for  the  transfer  of  the  cause 
to  department  3.  Held,  that  the  supreme  court  would  not  issue  a  writ  of 
supervisory  control  to  compel  the  removal  of  the  case  to  Department  3, 
where  It  did  not  appear  that,  if  Department  1  should  proceed  to  a  deter- 
mination of  the  accusation,  accused  would  suffer  any  injury  for  which  an 
appeal  would  not  furnish  an  adequate  remedy. — State  ex  rel.  Clark  v.  Dit- 
trict  Court,  442. 

Justices  of  the  Peace — Trial  in  District  Courts 

55.  Constitution,  Article  VIII,  Section  23,  provides  for  appeals  from 
Justices'  courts  to  the  district  courts  under  regulations  prescribed  by  law. 
Section  11  provides  that  the  district  court  shall  have  appellate  Jurisdiction 
in  such  cases  arising  in  Justices'  courts  as  may  be  prescribed  by  law.  Code 
of  Civil  Procedure,  Section  1760,  provides  the  manner  of  taking  an  appeal 
from  the  Justice's  court,  and  Section  1761  provides  that  on  such  an  appeal 
the  cause  must  be  tried  anew  In  the  district  court.  Held,  that  only  such 
questions  as  were  raised  and  presented  in  the  Justice's  court  can  be  tried 
on  appeal  in  the  district  court,  and  where  there  was  no  showing  that  a 
motion  was  made  In  the  Justice's  court  to  set  aside  the  Judgment  and 
dismiss  the  cause,  but  the  record  showed  that  the  case  was  tried  on  Issues 
of  fact  raised  by  the  answer,  it  was  proper  for  the  district  court,  on  appeal 
from  a  Judgment  for  plaintiff,  to  overrule  a  motion  to  dismiss  the  cause, 
and  to  try  the  issues  of  fact  which  had  been  raised  before  the  Justice. — 
Clark  V.  CHreat  Northern  Ry.  Co.,  458. 
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jQBtlees  of  the  Peace — District  Coarts — Jurisdiction. 

56.  The  district  court,  sitting  as  an  appellate  court,  is  one  of  limited 
Jurisdiction,  and  may  only  proceed  in  the  manner  and  to  the  extent  pro- 
vided by  law. — Clark  v.  Ch-eat  Xorthern  Ry.   Co.,  458. 

Amended  Pleadings — Reversible  Error. 

57.  Where,  after  a  trial  amendment,  the  case  proceeded  and  was  tried  upon 
the  issues  formed  by  the  amended  complaint  and  answer,  and  it  appeared 
that  defendants  were  afforded  every  opportunity  to  present  their  entire 
case,  the  fact  that  the  amendment  was  not  formally  incorporated  in  the 
complaint  was  not  reversible  error. — Chriatiantien  v.  Aldrich  et  al.,  446. 

Ccmtinuance — Discretion. 

.  58.  The^action  of  the  trial  court  In  refusing  or  allowing  a  continuance 
will  not  be  interfered  with  on  appeal  unless  there  has  been  an  abuse  of 
discretion. — State  v.  Howard,  518. 

ATTOUNEYS. 
Insane  Client — Guardian — F'ees. 

1.  That  a  party  becomes  insane  while  Indebted  to  dn  attorney  who  was 
representing  him  at  the  time  with  respect  to  his  property  interests  does  not 
give  such  attorney  the  right  per  ae  to  appear  as  attorney  for  the  party's 
guardian,  who  by  reason  of  such  appointment,  as  provided  by  Civil  Code, 
Section  3151,  becomes  responsible  for  the  estate  and  the  proper  conduct  of 
the  Incompetent's  affairs. — State  ex  ret.  Davis  v.  District  Court,  8. 

Fees — Lien — Security — Iqsanity  of  Client. 

2.  Where  at  the  time  of  the  insanity  of  a  client  he  was  Indebted  to  his 
attorney  who  had  charge  of  his  Interests,  the  appointment  of  a  guardian 
for  the  client  did  not  divest  the  attorney  of  any  Hen  or  security  which  he 
had  at  the  time  to  secure  payment  of  his  fees. — State  ex  rel.  Davis  v.  Dis- 
trict Court,  8. 

Fees — Incompetent's  Estate. 

3.  Under  Code  of  Civil  Procedure,  Section  2810  it  acq.,  providing  for  the 
allowance  and  payment  of  claims  against  the  estate  of  an  Incompetent  by 
his  guardian,  a  guardian  appointed  for  an  Incompetent  who  was  Indebted  to 
his  attorney  for  fees  at  the  time  of  such  appointment  could  not  pay  such 
attorney  the  fees  claimed  to  be  due  out  of  the  funds  of  the  incompetent's 
estate  until  such  claim  had  been  allowed  by  the  court. — State  ex  rel.  Davis 
v.  District  Court,  8. 

Substitution — Mandamus. 

4.  Where,  from  the  facts  stated  on  an  application  for  the  substitution  of 
attorneys.  It  was  the  plain  legal  duty  of  the  court  to  grant  the  application, 
and  was  without  his  proper  discretion  to  refuse  the  same,  the  applicant 
was  entitled  to  mandamus  to  compel  the  court  to  grant  such  application. — 
State  ex  rel.  Davis  v.  District  Court,  8. 

Notice —  Substitution — Fees. 

5.  Under  Code  of  Civil  Procedure,  Section  399,  providing  that  an  attorney 
in  an  action  may  be  changed  on  the  order  of  the  court  on  an  application  of 
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either  client  or  attorney,  after  notice  from  one  to  tlie  other,  an  Incompe- 
tent's guardian  was  absolutely  entitled  to  have  a  differient  attorney  substi- 
tuted to  represent  him,  for  the  firm  which  had  represented  the  incompetent 
prior  to  the  guardian's  appointment,  notwithstanding  the  fees  due  such 
substituted  attorneys  have  not  been  paid. — State  ew  rel.  Davis  v.  District 
Court,  8. 

Action  for  Divorce — Denial  of  Fees  and  Suit  Money — Abuse  of  Discretion. 

6.  Where  in  an  action  for  divorce,  plaintiff  alleged  that  his  wife  bad  been 
guilty  of  desertion  and  adultery,  which  she  denied,  and,  on  her  application 
for  suit  money  and  attorney's  fees,  it  appeared  that  plaintiff  had  property 
of  the  value  of  ^69,000,  and  it  was  imcontradicted  that  a  much  larger  sum 
than  $200  was  necessary  to  enable  defendant  to  properly  prepare  her  de- 
fense, together  with  her  cause  of  action  for  a  divorce  on  the  ground  or 
desertion  and  extreme  cruelty,  alleged  in  a  cross-bill,  an  Qrder  denying 
defendant's  application  for  attorney's  fees,  and  allowing  only  $200  for  suit 
money,  was  an  abuse  of  discretion. — Bordeauof  v.  Bordeaux,  36. 

Fees — Promissory  Notes — Collection  Without  Suit. 

7.  Under  Civil  Code,  Section  3996,  as  amended  (Session  i^aws  of  l»99. 
page  124),  a  note  made  payable  with  reasonable  attorney's  fees  entitles  the 
holder  to  collect  such  fees,  where  the  note  is  not  paid  at  maturity,  and  it 
is  placed  In  the  hands  of  attorneys  for  collection,  though  it  is  not  sued. 
— Morrison  v.  Ornbaum  ct  al..  111. 

Fees — Promissory   Note — Collection  Without  Suit. 

8.  The  right  to  collect  attorney's  fees  pursuant  to  the  provisions  ot  a  mort- 
gage note,  where  the  note  is  not  paid  and  is  placed  in  the  hands  of  attor- 
neys for  collection,  though  the  note  is  not  sued,  is  not  controlled  by  a 
stipulation  in  the  mortgage  for  such  fees  in  case  of  suit. — Morrison  v.  Om- 
taum  et  al..  111. 

Contract — Attorney  in  Fact. 

9.  One  who  signs  a  contract  only  as  attorney  in  fact  for  a  party  thereto  is 
not  bound  by  the  contract,  and  it  has  the  same  effect,  so  far  as  an  action 
against  him  based  thereon  Is  concerned,  as  if  the  party  had  signed  only 
his  own  name  thereto. — Largey  v.  Lcggat,  148. 

Receivers — Fees. 

10.  A  receiver  cannot  be  allowed  fees  for  counsel  to  a  superintendent  in 
charge  of  the  corporation's  property,  or  for  other  employes. — Forrester  d 
MacOinniss  v.  Boston  d  Mont.  Con.  C.  d  8.  M.  Co.,  187. 

Suspension — Good  Conduct — Ueinstatement. 

11.  Where  an  attorney  was  suspended  for  a  specified  time,  with  a  provision 
that  he  might  at  the  expiration  of  that  time  be  restored  to  the  privileges 
of  an  attorney,  on  proper  petition,  supported  by  satisfactory  evidence  of 
good  conduct  meantime,  and  at  the  expiration  of  that  time  he  petitioned  for 
reinstatement,  filing  a  certificate,  signed  by  nearly  every  member  of  the  bar 
of  the  city  where  he  resided,  to  the  effect  that  he  had  conducted  himself  as, 
and  was,  a  man  of  good  moral  character,  he  will  be  reinstated. — In  re 
Weed,  456. 

BAIL  BOND. 

See  Criminal  Law,  1,  2. 
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See  Pleadings^  25»  26,  27,  28,  29. 
See  Justices  op  the  Peach,  9,  10. 

BAILMENTS. 

Special  Contract — Duty  of  Bailee  for  Hire. 

1.  In  the  absence  of  a  special  contract  with  reference  to  the  bailment, 
ordinary  care  only  is  required  of  a  bailee  for  hire. — Shropshire  v.  Side- 
J)ottom,  406. 

Burden  of  Proof — Ordinary  Care. 

2.  In  an  action  against  a  bailee  for  hire  for  failure  to  redeliver  the  article 
as  agreed,  it  haying  been  lost,  he  has  the  burden  of  showing  he  used  ordi- 
nary care. — Shropshire  v.  Sidehottom,  406. 

Negligence  of  Bailee — Burden  of  Proof. 

3.  Obiter:  Where  the  bailor  alleges  negligence  on  the  part  of  the  bailee 
as  the  basis  of  the  bailor's  right  to  recover,  the  burden  is  on  the  bailor  to 
prove  such  allegation. — Shropshire  v.  Sidehottomj  406. 

Pastures — Fences . 

4.  A  pasture,  in  which  a  bailee  for  hire  of  horses  put  them,  and  from 
which  they  escaped,  is  in  law  not  Inclosed  at  all,  it  not  being  wholly  inclosed 
by  a  good  and  sufficient  fence. — Shropshire  y.  Sidcbottomj  406. 

BANKRUPTCY. 
Fraudulent  Transfers — Bona  Fide  Purchasers. 

1.  Under  Bankruptcy  Act  of  July  1,  1898,  a  sale  by  a  bankrupt,  though 
made  to  hinder  and  defraud  creditors,  is  not  void  as  against  a  purchaser 
who  did  not  participate  in  the  fraudulent  act  of  the  bankrupt,  or  have 
knowledge  of  such  Intent  or  of  the  bankrupt's  insolvency,  and  who  bought 
not  for  a  cancellation  of  an  antecedent  debt  or  a  payment  of  a  merely 
nominal  price,  but  one  which,  under  the  circumstances,  was  present  and 
fair. — Schilling  v.  Curran,  370. 

Insolvency  of  Debtor. 

2.  Under  Bankruptcy  Act  of  July  1,  1898,  the  insolvency  of  a  debtor,  to 
avoid  a  transfer,  must  be  one  existing  at  the  date  thereof,  and  not  one  aris- 
ing thereafter. — Schilling  v.  Curran,  870. 

Pleadings — Presumptions  of  Solvency. 

3.  In  proceedings  by  a  trustee  in  bankruptcy  to  recover  property  of  the 
bankrupt  sold  within  fous  months  prior  to  the  filing  of  the  petition,  where 
the  pleadings  contained  no  allegation  of  insolvency  at  the  date  of  the 
transfer  of  the  property,  and  the  record  did  not  disclose  any  facts  tending 
to  show  the  same,  the  supreme  court  will  presume  that  on  the  date  of  the 
transfer  the  debtor,  subsequently  adjudged  a  bankrupt,  was  solvent. — 
Schilling  v.  Curran,  370. 

Solvency  of  Debtors — Bona  Fide  Purchasers. 

4.  Where,  at  the  time  of  a  sale  of  property,  debtors  were  solvent,  and  a 
person,  in  good  faith  and  for  a  valuable  consideration,  purchased  certain 
property  of  them,  and  possession  was  turned  over  to  him,  as  required  by 
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the  state  statutes,  the  sale  was  not  null  and  void  as  against  the  creditors 
of  the  debtors  by  the  laws  of  the  state ;  and  hence  the  property  could  not 
be  recovered  under  Bankruptcy  Act  of  July  1.  1898,  for  the  benefit  of  the 
debtors'  creditors,  on  the  debtors  being  subsequently  adjudged  bankrupt. — 
Schilling  v.   Curran,  370. 

Bona  Fide  Purchasers  —Consideration — Findings. 

$.  In  proceedings  by  a  trustee  in  bankruptcy,  to  recover  property  sold  by 
the  bankrupt  within  four  months  prior  to  the  filing  of  the  petiticm,  where 
the  court  found  that  the  property  was  purchased  in  good  faith,  without  any 
intent  to  hinder,  delay  or  defraud  creditors  of  the  bankrupt,  the  purchaser 
paying  therefor  in  cash  a  certain  sum,  and  found,  as  a  conclusion  of  law^. 
that  he  was  a  bona  fide  purchaser  for  a  present  fair  consideration,  a  further 
finding  of  fact  as  to  whether  the  purchase  was  made  for  a  present  fair  con- 
siderntlon  was  unnecessary. — Schillinf/  v.  Curran,  370. 

Findings. 

0.  In  proceedings  by  a  trustee  In  bankruptcy  to  recover  property  sold  by 
the  bankrupt  within  four  months  prior  to  the  filing  of  the  petition,  a  finding 
of  fact  as  to  whether  the  property  was  sold  within  four  months  preceding 
the  date  of  the  adjudication  in  bankruptcy  was  unnecessary,  where  it  was 
undisputed  on  the  trial  that  the  sale  was  made  on  June  2d,  and  that  the 
adjudication  was  made  on  July  tSth  of  the  same  yetLT.-SchilliHy  v.  Curran, 
370. 

Testimony — Fraudulent  Intent. 

7.  In  proceedings  by  a  trustee  In  bankruptcy  to  recover  from  the  pur- 
chaser property  sold  by  the  bankrupt  within  four  months  prior  to  the  filing 
of  the  petition,  testimony  that  the  bankrupt  secreted  the  money  he  received 
from  the  sale  for  the  purpose  of  defrauding  his  creditors,  being  in  reference 
to  a  transaction  occurring  after  the  sale,  and  payment  of  the  money,  in 
which  it  was  not  claimed  that  the  purchaser  participated,  was  not  compe 
tent  for  the  purpose  of  showing  any  participation  by  him  in  the  fraudulent 
intent  of  the  bankrupt,  or  that  he  had  knowledge  of  such  fraudulent  intent 
at  the  time  of  the  sale. — Schilling  v.   Curran,  370. 

BIAS  AND  PREJI'DICK  OF  DISTRUST  JUDGES. 

See  District  Judges,  1-14. 

See  Const iTUTiox,  11-21. 

See  Leuislaturbs..  4,  7. 

See  Change  op  Vbnie.  1-5. 

See  Contemit,  5,  9. 

BILLS    OF    EXCEPTIONS. 
Rules — Briefs — Specification    of    Krrors  -Nonsuit. 

1.  Supreme  Court  Rule  X,  Subdivision  3,  does  not  require  appellant  to  set 
out  in  his  brief  the  reasons  why  he  claims  that  the  decision  objected  to  Is 
erroneous,  and  hence  a  specification  that  the  court  erred  in  sustaining  de- 
fendant's motion  for  a  nonsuit  is  sufllcient  without  further  statement. — 
yord  v.  Boston  d  Mont.  Con.  C.  rf  S.  M.  Co.,  48. 

Specification  of  Errors. 

2.  A  bill  of  exceptions  need  not  contain  a  specification  of  errors  of  law 
relied  upon. — Xord  v.  Bonton  c(-  Mont.  Von.  C.  rf  S.  M.  Co.,  48. 
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Statement  of  the  Case. 

3.  Code  of  Civil  Procedure,  Section  1173,  Subdivision  3,  refers  exclusively 
to  a  statement  of  the  case,  and  has  no  reference  to  bills  of  exception. — 
Xord  v.  Boston  d  Mont.  Con.  C.  d  S.  M.  Co.,  48. 

Nonsuit-  Krror. 

4.  Where  plaintiff  saved  his  exception  to  a  ruling  granting  defendant's 
motion  for  a  nonsuit,  and  settled  his  bill  of  exceptions  containing  the  testi- 
mony and  exception  to  the  ruling  of  the  court,  such  exception  is  all  that 
is  required  to  be  shown  by  the  bill  in  order  to  save  plaintiflT's  right  to 
urge  that  the  court's  ruling  in  granting  the  nonsuit  was  erroneous. — 
2iord  V.  Boston  d  Mont.  Con.  C.  d  8.  M.  Co.,  48. 

Transcripts^— Of&clal  and  Private  Stenographers. 

5.  In  making  up  statements  or  Dills  of  exceptions,  litigants  are  under  no 
obligation  to  use  only  the  transcript  of  the  evidence  furnished  by  the  official 
stenographer.  They  may. for  that  purpose  use  the  notes  of  any  person 
which  furnish  a  correct  narrative  of  the  proceedings. — York  v.  Stetcard,  307. 

Record  —Correction — Mistakes. 

6.  A  bill  of  exceptions  or  statement  once  settled  and  filed  becomes  a  part 
of  the  record,  not  subject  to  correction,  except  upon  a  showing  that  some 
mistake  has  been  committed,  in  which  case  it  should  be  corrected,  and  not 
stricken  from  the  flies. — York  v.  Steicard,  367. 

Service — Waiver. 

7.  Objection  that  the  bill  of  exceptions  was  not  served  in  the  manner  pro- 
vided by  Code  of  Civil  Procedure,  Section  1831,  is  waived  by  the  presenting 
of  amendments  to  the  proposed  bill. — ^ordham  v.  Northern  Pacific  Ry.  Co., 
421. 

BRIEFS. 

See,  also,   Rules  op  Supreme  Court. 
See  Bill  op  Rxceptions,  1. 

Assignments  of  Error — Appeal. 

1.  Assignments  of  error  upon  the  admission  or  rejection  of  testimony  not 
presented  in  appellant's  brief  in  accordance  with  the  requirements  of  the 
Rules  of  the  Supreme  Court,  will  not  be  considered  by  the  court. — Butte 
Mining  d  Milling  Co.  v.  Kenyon,  314. 

Specification  of  Errors — Rules. 

2.  Under  the  Rules  of  the  Supreme  Court,  errors  not  specified  in  the  brief 
will  not  be  considered. — Schilling  v.  Cwran,  370. 

BUILDING   AND   LOAN    ASSOCIATIONS.  ^ 

Mortgages —By-Laws — Evidence. 

1.  In  an  action  to  foreclose  a  building  and  loan  association  mortgage  it 
was  immaterial,  on  the  question  of  the  admissibility  of  matter  which  pur- 
ported to  be  the  by-laws  of  the  association,  whether  it  in  fact  constituted 
such  by-laws  or  not,  where  it  constituted  a  part  of  the  written  contract 
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existing  between  tlie  sliareholder  and  tlie  association,  and  was  given  to  mm 
by  tlie  association  as  the  by-laws. — Floyd-Jones  v.  Andcv^on  et  al.,  351. 

By-Laws — Dues — Mortgages — Evidence. 

2.  The  by-laws  of  a  building  and  loan  association  made  the  secretary  the 
custodian  of  its  books  and  records,  and  charged  him  with  the  transaction 
of  business  relative  to  the  issue  and  cancellation  of  stock.  About  the  time 
of  the  maturity  of  A.'s  stock,  the  secretary  wrote  to  B.,  acknowledging  the 
receipt  of  dues,  and  stated  In  the  letter  that  the  live-year  stock  (which  was 
the  kind  that  A.  had)  contained  certain  burdensome  conditions,  and  tnat 
other  longer  term  stock  had  been  Issued,  which  was  more  advantageous  to 
the  shareholders,  all  but  six  of  whom  had  made  the  exchange,  f/r/d,  in  an 
action  to  set  aside  a  release  of  A.'s  mortgage  and  to  fore<.*lose  the  mortgage, 
that  the  letter  was  admissible  to  show  that  the  company  was  at  the  time 
transacting  business,  and  that  a  definite  five-year  contract  existed  between 
the  association  and  its  original  shareliolders. — Floi/d-Jonvx  v.  Andvrson  ct 
al.,  351. 

• 

Insolvency — Creditors. 

3.  Since  building  and  loan  araociations  do  not  ordinarily  have  outside 
creditors,  as  do  general  corporations,  a  deficiency  of  assets  does  not  render 
them  insolvent,  in  the  proper  sense  of  the  w^ord,  but  merely  indicates  a  losic 
of  capital  stock  and  security,  and  depreciatiou  of  the  stock  held  by  the 
members. — Floyd-Jones  v.  Anderson  et  al.,  351. 

Cancellation  of  Debt — Mortgage  Released. 

4.  Where  a  certificate  of  stock  in  a  building  and  loan  association  provided 
that  the  association  would  pay  to  a  shareholder  the  sum  of  $100  for  each 
share  represented  thereby  at  the  end  of  five  years,  on  condition  that  the 
shareholder  complied  with  tlie  terms  and  conditions  thereof,  and  other 
literature  provided  that  the  stoak  at  maturity  should  cancel  the  mortgage, 
the  debt  of  a  borrowing  member,  who  complied  w^ith  all  the  terms  and  con- 
ditions of  his  contract,  was  canceled,  and  the  mortgage  which  he  executed 
to  secure  his  loan  released,  at  the  expiration  of  five  years. — Floyd-Jones  v. 
Anderson  et  al.,  351. 

Settlement — Withdrawal  of  Shareholders  -Effect. 

5.  Where  a  member  of  a  building  and  loan  association  has  made  full  settle- 
ment, and  withdrawn  therefrom,  such  settlement  and  withdrawal  cannot 
be  set  aside  by  the  association  without  showing  fraud  or  bad  faith  in  some 
form. — Floyd-Jones  v.  Anderson  et  al.,  351. 

Contract — Powers. 

G.  Where  the  contract  between  a  borrowing  member  and  a  building  and 
loan  association  has  been  completed,  and  the  member  has  withdrawn,  it  is 
immaterial  whether  the  contract  was  one  which  the  association  had  the 
power  to  make. — Floyd-Jones  v.  Anderson  et  a/.,  351. 

BURDEN   OF   PROOF. 

Negligence — Recovery-Assumption   of  Risk. 

1.  While,  in  an  action  for  injuries  to  a  servant,  the  burden  is  on  the  plain- 
tiff to  prove  that  defendant  was  negligent,  and  that  the  injury  complained 
of  was  the  direct  or  proximate  result  of  the  negligence  alleged,  the  burden 
is  on  the  defendant  to  phow  that  plaiutllf  was  guilty  of  such  contributory 
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negligence  as  would  prevent  his  recovery,  or  that  plaintiff  assumed  the  risk 
of  the  employment. — Nord  v.  Boston  d  Mont.  Con.  C.  d  S.  M.  Co.,  48. 

Master  and  Servant — Contributory  Negligence — Assumption  of  Risk. 

2.  Though  the  burden  is  on  the  master,  in  an  action  for  injuries  to  his 
servant,  to  prove  contributory  negligence  or  assumption  of  risk,  if  the  exist- 
ence of  such  defense  is  disclosed  by  plaintiff's  witnesses,  defendant  is  en- 
titled to  the  same  advantage  thereof  as  though  proven  on  his  pAvt.-^Nord 
V.  Boston  d  Mont.  Con.  C.  d  8.  M.  Co.,  48. 

Mines — Bebuttal. 

3.  Code  of  Civil  Procedure,  Section  1080,  as  amended  by  Session  Laws  of 
1901,  p.  160,  provides  that  the  party  on  whom  the  burden  of  the  issues 
rests  must  first  produce  his  evidence,  and  the  adverse  party  must  then 
produce  his  evidence,  and  that  the  parties  will  then  be  confined  to  rebutting 
evidence.  In  an  action  by  the  owners  of  a  mining  claim  for  removal  of  ore 
from  within  its  boundaries,  the  issue  was  the  location  of  the  point  at  which 
a  certain  vein  departed  from  a  side  line  of  defendant's  location.  Defend- 
ants, after  plaintiffs  showed  a  taking  of  ore  from  within  their  boundaries, 
introduced  evidence  that  the  vein  departed  at  the  point  as  claimed  by  them, 
whereupon  plaintiffs  in  rebuttal  introduced  evidence  that  the  vein  departed 
at  the  place  claimed  by  them  as  shown  by  the  fact  that  the  vein  was  ex- 
posed in  the  cellar  of  a  certain  building.  Held,  that  it  was  error  not  to 
permit  defendants  to  show  In  rebuttal  that  the  vein  located  in  the  cellar 
was  along  a  course  or  strike  which  would  bring  it  out  at  a  point  other  than 
claimed  by  plaintiffs. —  Moloney  v.  Kinu  et  al..  158. 

Action  for  Damages — Mines — Removal  of  Ore. 

4.  In  an  action  for  damages  sustained  by  plaintiffs,  owing  to  the  removal 
of  ores  from  their  mining  location,  plaintiffs  having  shown  prima  fa>cie  the 
amounts  taken,  it  was  then  incumbent  on  defendants  to  show  that  they 
took  a  less  quantity  than  plaintiffs'  proof  tended  to  show. — Maloney  v. 
King  ct  al.,  158. 

Water   Rights — Ownership. 

r>.  Where  plaintiffs,  in  an  action  to  recover  damages  for  the  diversion  of 
water  adjacent  to  their  mining  claim,  allege  ownership  of  their  right  to 
use  the  water,  the  bnrden  of  proof  is  on  them  to  show  ownership,  on  denial 
of  the  allegation  by  defendant. — Lcggat  v.  Carroll,  384. 

Bailment. 

6.  In  an  action  against  a  bailee  for  hire  for  failure  to  redeliver  the  article 
as  agreed,  it  having  been  lost,  he  has  the  burden  of  showing  he  used  ordi- 
nary care. — Shropshire  v.  Sidehottom,  406. 

Bailment — Negligence. 

7.  Obiter:  Where  the  bailor  alleges  negligence  on  the  part  of  the  bailee 
as  the  basis  of  the  bailor's  right  to  recover,  the  burden  is  on  the  bailor  to 
prove  such  allegation. — Shropshire  v.  Sidehottom,  406. 

Suit  to  Set  Aside  Deed — Escrow — Nonsuit. 

8.  A  grantor  in  a  deed  placed  in  escrow,  to  be  delivered  in  a  specified  time 
on  the  performance  of  certain  conditions,  brought  suit  to  set  aside  the  deed. 
Xt  the  close  of  plaintiff's  case,  defendant's  motion  for  a  nonsuit  was  granted. 
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Pleadings  and  eTidence  examined,  and  held,  tliat  the  motion  for  a  nonsuit 
was  rightly  granted,  since,  under  the  pleadings,  the  burden  of  proof  was  on 
the  plaintiff  to  prove  his  material  allegations,  and  this  he  had  failed  to  do. 
— Swain  \.  McMillan,  433. 

CERTIORARI. 

When  It  Will  Lie. 

• 

1.  Writ  lies  to  annul  order  of  district  court  setting  aside  default  and 
Judgment  entered  in  Justice's  court,  after  appeal,  and  refusing  to  dismiss 
appeal  for  lack  of  Jurisdiction. — State  ex  rel.  Cobban  v.  District  Court,  93. 

Same. 

2.  Writ  lies  to  annul  order  of  district  court  changisg  place  of  trial  on  its 
own  motion,  and  oyer  the  objection  of  plaintiff,  under  provisions  of  Section 
615  of  the  Code  of  Civil  Procedure,  as  amended  by  the  second  extraordi- 
nary session  of  the  Eighth  legislative  assembly.  "In  attempting  to  change 
the  venue"  [no  motion  having  been  filed]  "the  court  exceed«;d  its  Jurisdic- 
tion."— State  ex  rel.  Gnose  v.  District  Court,  188. 

CHANGE  OF,  VENUE. 
See   CONSTITDTION,  5,   11-19. 

See  DiSTBiCT  Judges. 

Disqualification  of  Judges — Motion. 

1.  Code  of  Civil  Procedure,  Section  615,  as  amended  by  the  second  extra- 
ordinary session  of  the  Eighth  legislative  assembly,  is  mandatory,  and  the 
district  court  must  change  the  venue  in  the  cases  prescribed,  but  only  after 
a  motion  has  been  filed,  and  a  showing  made  as  required  by  the  clause  of 
the  section  invoked.  The  couyt  cannot  act  of  its  own  motion. — State  ex  reL 
Gnose  v.  District  Court,  188. 

Contempt — Disqualification  of  Judges. 

J.  Code  of  Civil  Procedure,  Sections  180  and  615,  as  amended  by  Acts  of 
the  second  extraordinary  session  of  the  Eighth  legislative  assembly  (1903), 
relating  to  disqualification  of  Judges  and  change  of  venue,  have  no  appli- 
cation to  contempt  proceedings. — State  ex  rel.  Boston  <£  Mont.  Con.  C.  d  S. 
M.  Co.  v.  Judges,  193. 

Constitutional  Law. 

3.  Under  Constitution,  Article  VIII,  Sections  1,  11,  which,  as  shown  by 
the  original  draft  of  the  Constitution  finally  adopted,  read,  "The  Judicial 
power  of  the  state  shall  be  vested  in  •  ♦  •  district  courts,"  etc.,  and  that 
"the  district  courts  shall  have  original  Jurisdiction,"  etc.,  the  district  courts 
are  distinct  entities,  and  a  transfer  of  a  cause  from  one  district  to  another 
amounts  to  a  change  of  venue.—  State  ex  rel.  Boston  d  Mont.  Con.  C.  d  S. 
M.  Co.  V.  Judges,  193. 

Disqualification  of  Judges — Aflidavlt — When  to  be  Filed. 

4.  Code  of  Civil  Procedure,  Sections  180,  615,  as  amended  by  Act  of  De- 
cember 10,  1903,  providing  for  the  disqualification  of  district  Judges  on  the 
filing  of  an  affidavit  of  prejudice,  and  declaring  that  a  change  of  venue 
shall  not  be  granted  for  that  reason  if,  within  thirty  days  after  the  filing 
of  the  affidavit,  another  Judge  shall  be  called  in  to  try  the  case,  etc.,  Aoes 
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not  authorize  the  disqualifying  affidavit  to  be  filed  after  the  trial  of  the 
case  has  been  begun,  after  which  period  no  change  of  venue  can  be  granted. 
— State  ex  rel.  Anaconda  Copper  Mininy  Co.  v.  Clancy,  529. 

■ 

Denial — Re  vl  e  w — Prohibition. 

5.  An  order  denying  a  motion  for  a  change  of  venue  can  be  reviewed  only 
on  appeal  from  final  judgment,  and  not  on  an  application  for  a  writ  of 
prohibition. — State  cir  rel.  Durand  v.   District  Court,  547. 

CLAIM   AND  DELIVERY. 
Verdict — In  Alternative. 

1.  In  a  claim  and  delivery  action  the  verdict  of  the  Jury  need  not  be  In 
the  alternative. — Hynes  v.  Barnes,  25. 

Judgment — In  Alternative. 

2.  The  Judgment  in  a  claim  and  delivery  action  must  be  in  the  alternative. 
— Uyncs  V.  Barnes,  25. 

COMMITTING    MAGISTUATK. 

See  Justice  df  tub  Peace,  9,  10. 
See  Criminal  Law,  3. 

CONSTITUTION. 

Lis  tof  Sections  Cited  or  Commented  Upon. 

Article  III,   Sec.   6 543 

Article  III,   Sec.  8 '. 198 

Article  III.  Sec.   11 502 

Article  III,  Sec.  14 219 

Article  III,   Sec.   19 479 

Article  III,   Sec.  20 479 

Article  III,   Sec.   27 541 

Article   V,    Sec.   34 205 

Article  VII,  Sec.  10 535 

Article  VII,  Sec.  11 201,  534,  535 

Article  VIII,  Sec.  1 199 

Article  VllI,  Sec.  U 199,  464,  539 

Article   VIII,   Sec.   12 538,  539 

Article  VIII,  Sec.  16 537 

Article  VIII.  Sec.  21 475 

Article  VIII,   Sec.   23 95,  464 

Article  VIII,   Sec.   26 542,  543 

Article  VIII,  Sec.  27 85 

Article   XII,    Sec.    3 469 

Article  XV,  Sec.   2 504 

Article  XV,  Sec.  12 343 

Article  XV,  Sec.  14 340 

Equal  Protection  of  the  Law     Discrimination. 

1.  It  is  only  where  persons  engaged  in  the  same  business  are  subjected  to 
different  restrictions,  or  are  granted  difTerent  privileges  uuder  like  condi- 
tions, that  the  discrimination  is  open  to  the  objection  that  it  is  a  denial 
of  equal  protection  of  the  law.  -   City  of  Butte  v.  Paltrovich,  18. 
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Equal  Protection  of  the  Law — Regulating  Hours  of  Business. 

2.  An  ordinance  does  not  deny  the  equal  protection  of  the  law  because 
regulating  the  hours  of  operating  pawnshops,  loan  offices,  and  second-hand 
stores,  only. — City  of  Butte  v.  Paltrovich,  18. 

Location  of  Mining  Claims — State  Statutes. 

3.  Held,  in  yiew  of  the  former  decision  of  this  court,  that  Political  Code, 
Sections  3610  et  acq.,  providing  additional  requirements  for  valid  locations 
of  mining  claims  to  those  required  by  the  Acts  of  Congress,  are  not  in  vio- 
lation of  the  U.  S.  Constitution  and  Acts  of  Congress  (though  the  court 
entertains  serious  doubts  as  to  the  correctness  of  its  former  rulings  in  this 
matter). — Marea  v.  Dillon,  117. 

Contempt — Injunction. 

4.  Obiter:  The  court  will  not  decide  the  question  of  the  constitutionality 
of  a  statute,  unless  the  decision  of  such  question  is  necessary. — State  ex 
rel  Boston  d  Mont.  Con.  C.  d  8.  M.  Co.  v.  Judges,  193. 

Change  of  Venue. 

5.  Under  Constitution,  Article  VIII,  Sections  1.  11,  which,  as  shown  by 
the  original  draft  of  the  Constitution  finally  adopted,  read,  '*The  Judicial 
power  of  the  state  shall  be  vested  in  *  *  *  district  courts/'  etc.,  and  that 
"the  district  courts  shall  have  original  Jurisdiction,"  etc.,  the  district 
courts  are  distinct  entitles,  ard  a  transfer  of  a  cause  from  one  district  to 
another  amounts  to  a  change  of  venue. — State  ex  rel.  Boston  d  Mont.  Con. 
C.  d,  8.  Af.  Co.  V.  Judges,  103. 

Taking  Property  Without  Compensation-  Mines — Inspection. 

6.  Under  Code  of  Civil  Procedure,  Section  1317,  requiring  the  applicant 
for  an  inspection  of  mining  property  to  pay  all  the  expenses  of  examina- 
tion, etc.,  an  order  requiring  defendant  to  use  its  appliances  to  lower  and 
raise  plaintiff's  agents  in  making  such  inspection,  and  providing  the  amount 
to  be  paid  therefor,  was  not  objectionable  as  taking  or  damaging  defendant's 
property  without  Just  compensation. — State  ex  rel.  Boston  d  Mont.  Con, 
C.  d  8.  M.  Co.  V.  Dist.  Court,  206. 

Due  Process  of  Law — Municipal  Corporations — Street  Improvements. 

7.  Session  Laws  1897,  p.  219,  Section  30,  providing  that  when  a  street 
improvement  is  made  the  city  council  shall  enact  by  ordinance  that  the 
expense  shall  be  paid  by  the  entire  district  created  as  previously  provided, 
according  to  area,  is  not  unconstitutional  as  depriving  the  property  owner 
of  his  property  without  due  process  of  law,  in  that  such  provision  Is  a  legis- 
lative declaration  that  all  property  in  the  proposed  district  is  benefited  by 
the  Improvement,  and  to  the  same  extent. — McMillan  v.  City  of  Butte,  220. 

Assessments — Taking   Property   Without   Compensation. 

8.  In  the  absence  of  proof  that  the  burden  imposed  on  a  property  owner 
by  a  municipal  assessment  is  altogether  out  of  proportion  to  the  benefit 
actually  accruing  to  the  property,  he  cannot  assert  that  his  property  Is 
thereby  taken  without  compensation. — McMillan  v.  City  of  Butte,  220. 

Powers  of  Legislature — Regular  Sessions. 

9.  When  .convened  in  regular  session,  the  power  of  the  legislature  to  enact 
laws  Is  plenary,  except  in  so  far  as  the  Constitution  has  limited  it. — State 
ex  rel.  Anaconda  Copper  Mining  Co.  v.  Clancy,  529. 
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Legislatures  -  Kxtraordlnary  Session — Governor's  Proclamation. 

10.  In  order  to  determine  whether  legislation  passed  at  an  extraordinary 
session  of  the  legislature  Is  germane  to  the  subjects  specified  in  the  gover- 
nor's proclamation,  as  required  by  Constitution,  Article  XI,  Section  11,  it 
is  incumbent  on  the  court  to  examine  the  proclamation  as  a  whole,  giving 
to  the  language  used  its  ordinary  meaning,  and  a  rule  of  liberal  interpreta- 
tion should  be  applied,  to  the  end  that  the  legislation  be  operative.  -State 
ex  rcl.  Anaconda  Copper  Mining  Vo.  v.  Clancy,  o2(>. 

Proclamation  of  Governor — Extraordinary  Session. 

11.  A  proclamation  of  the  governor  convened  the  legislature  in  extra 
session  in  December,  1003,  for  The  purpose  of  enacting  general  legislation 
by  which  the  bias  and  prejudice  of  district  Judges  should  be  made  a  dis- 
qualification of  such  Judges  to  try  any  case  that  may  come  before  them,  as 
well  as  legislation  making  suitable  provision  for  the  trial  of  such  case  or 
cases  in  sucl)  event.  The  legislature  met  and  passed  the  Act  of  December 
10,  1903,  amending  Code  of  Civil  Pi-ocedure,  Section  180,  so  as  to  provide 
that  in  such  case,  if  a  qualified  Judge  should  be  called  to  try  the  cause 
within  thirty  days  after  such  disqualification,  no  change  of  venue  therefor 
should  be  had.  Held,  that  such  legislation  was  germane  to  the  governor's 
call,  as  required  by  Constitution,  Article  VII,  Section  11.  ^tate  ex  ret. 
Anaconda  Copper  Mining  Co.  v.  Clancy,  321). 

District  Judges — Disqualification. 

12.  Act  of  December  10,  1908,  amending  Code  of  Civil  Procedure,  Section 
180.  so  as  to  provide  for  the  disqualification  of  a  district  Judge  by  the  mere 
filing  of  an  aflidavit  of  prejudice.  Is  not  in  violation  of  Constitution.  Article 
VIII,  Section  16.  providing  the  qualifications  of  district  Judges ;  such  quali- 
fications being  limited  to  qualities  necessary  to  render  the  person  eligible 
to  the  ofilc,  without  application  to  Ills  qualifications  to  try  particular  cases. 
— Htate  ex  rel.  Anaconda  Copper  Mining  Co.  v.  Clancy,  520. 

District  Judges  -  Disqualification — Change  of  Venue. 

13.  Act  of  December  10,  1903,  amending  Code  of  Civil  I'rocedure,  Section 
180,  so  as  to  provide  for  the  disqualification  of  district  Judges  on  the  fillMg 
of  an  affidavit  of  prejudice,  thereupon  disqualifying  him  to  further  act  in 
the  case  execept  to  arrange  his  calendar,  notify  another  Judge  to  try  tiie 
case,  or,  if  he  fails  to  do  so  within  thirty  days,  to  change  the  place  of  trial, 
etc.,  and  amending  Section  615.  so  that,  if  another  Judge  is  called  in  within 
such  time,  the  change  of  venue  shall  not  be  granted,  does  not  contravene, 
but  is  in  harmony  with  Constitution,  Article  VIII,  Section  12,  providing 
that  any  Judge  of  the  district  court  may  hold  court  for  any  other  district 
Judge,  and  shall  do  so  when  required  by  law,  since  under  the  statute,  both 
before  and  after  its  amendment,  a  judge  can  only  be  secured  to  preside  for 
another  on  the  invitation  of  a  resident  Judge. — State  ex  rel.  Anaconda  Cop- 
per ^lining  Co.  v.   Clancy,  529. 

District   Judges-  Disqualification — Affidavits-    Prejudice. 

14.  Act  of  December  10.  1003,  amending  Code  of  Civil  Procedure,  Section 
180,  providing  for  the  disqualification  of  district  judges  on  the  filing  of  an 
affidavit  of  prejudice,  is  not  in  violation  of  Constitution,  Article  VllI, 
Section  11,  conferring  on  district  courts  original  Jurisdiction  in  "all"  cases 
in  law  and  in  equity,  by  reason  of  the  fact  that  the  filing  of  the  affidavit, 
without  a  determination  of  the  question  of  prejudice,  deprives  the  Judge 
of  Jurisdiction,  since  it  is  the  imputation  of  prejudice,  and  not  prejudice  in 
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fact,  that  constitutes  the  disqualification,  which  imputation  is  not  subject 
to  judicial  investigation. — State  ex  rel.  Anaconda  Copper  Mining  Co.  v. 
Clancy,  529. 

District  Judges — Disqualification — Notice — Due  Process  of  Law. 

15.  Act  of  December  10,  1903,  amending  Code  of  Civil  Procedure,  Section 
180,  so  as  to  provide  for  the  disqualiflcation  of  district  judges  on  tne  tiling 
of  an  afladavit  of  prejudice,  is  not  in  violation  of  Constitution  of  the  United 
States,  Amendment  XIV,  Section  1,  nor  Constitution  of  Montana,  Article 
III,  Section  27,  as  depriving  a  litigant  of  his  property  without  due  procesa 
of  law,  in  that  no  notice  required  to  be  given  of  the  filing  of  the  dlsquali- 
fj'ing  afGdavit,  since,  as  the  mere  filing  of  the  affidavit  works  the  dis- 
qualification, the  giving  of  notice  would  serve  no  purpose.  State  ex  rcl. 
Anaconda  Copper  Mininy  Co.  v.  Claney,  529. 

Illght  of  Trial  Before  Particular  Judge. 

16.  A  litigant  has  no  constitutional  right  to  have  his  cause  tried  before 
a  particular  judfje.  hence  a  party  is  not  deprived  of  life,  liberty  or  property 
by  the  mere  fact  that  he  cannot  have  his  cause  tried  before  the  judge  of 
the  district  where  the  action  was  commenced.  --(&'/tf*c  ex  rel.  Anaconda  Cop- 
per Mininy  Co.  v.  Clancy,  529. 

Disqualification  of  Judges — Uniform  Operation  of  Laws. 

17.  Since  the  Act  of  December  10,  1903.  amending  Code  of  Civil  Procedure, 
Section  180,  so  as  to  provide  for  the  disqualification  of  district  judges  on 
the  filing  of  an  affidavit  of  prejudice,  is  general  in  its  terms  and  operation 
throughout  the  state,  and  therefore  sufficiently  complies  with  Constitution, 
Article  VIII,  Section  26,  requiring  all  laws  relating  to  courts  to  have  a 
uniform  oi)eratIon,  It  is  immaterial  that  it  was  passed  at  an  extra  session 
of  the  legislature,  called  by  the  governor  for  the  purpose  of  relieving  an 
industrial  condition  existing  in  only  three  of  the  populous  cities  of  the 
state. — State  ex  rcl.  Anaconda  Copper  Mininy  Co.  v.  Clancy,  529. 

District  Judges — Disqualification — Administration  of  Justice  without  Delay. 

18.  Code  of  Civil  Procedure,  Section  180.  as  amended  by  Act  of  December 
10,  190'3,  provides  for  the  disqualification  of  district  judges  by  the  filing 
of  an  affidavit  of  prejudice,  upon  the  filing  of  which  the  judge  is  authorized 
to  transfer  the  cause  or  call  in  another  judge  to  try  the  same.  Section  615 
authorizes  a  change  of  venue  where  a  judge  is  disqualified.  Jind  as  amended 
by  the  same  Act  declares  that  if  a  judge  is  disqualified  for  prejudice,  no 
<hange  shall  be  granted  if  another  judge  is  called  in  to  try  the  cause  within 
thirty  days.  Held,  that  such  amendatory  act  was  not  in  contravention  of 
Constitution,  Article  III,  Section  6,  guarantying  administrotion  of  justice 
without  delay.  In  that  it  permits  a  party  filing  a  disqualifying  affidavit  to 
prevent  further  action  in  case  the  disqualified  judge  will  not  call  in  another 
judge,  since  In  that  event  the  opposite  party  would  at  once  be  entitled  to 
a  cliJuiKc  of  venue  under  Section  615. — State  ex  rel.  Annrondn  Copper  Min- 
iny  Co.  V.   Clancy,  529. 


Same. 


19.  Act  of  December  10,  1903.  amending  Code  of  Civil  Procedure,  Section 
180.  authorizing  each  party  to  a  suit  tcf  disqualify  five  district  judges  by 
filing  an  affidavit  of  prejudice,  could  not  be  held  in  contravention  of  Consti- 
tution, Article  III.  Section  6,  guarantying  the  administration  of  justice 
without  delay,   though  it  authorizes  the  successive  disqualification  of  two- 
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thirds  of  the  district  judges  in.  the  state,  in  the  absence  of  a  showing  that 
the  **nece8sary"  consequence  of  the  enforcement  of  the  act  will  be  to  deny 
litigants  a  speedy  trial. — /State  car  rel.  Anaconda  Copper  Mining  Co.  v. 
Clancy,  529. 

Validity  of  Legislative  l-^uactments. 

20.  Before  the  court  will  declare  solemn  legislative  enactments  invalid, 
their  unconstitutionality  must  be  established  beyond  a  reasonable  doubt. — 
State  ex  rel.  Anaconda  Copper  Mining/  Co.  v.  Clancy ^  529. 

Unwise  or  Vicious  Legislation — Validity. 

21.  Courts  cannot  hold  legislation  invalid  merely  because  it  is  unwise,  or 
under  it  great  wrongs  may  be  perpetuated,  or  even  because  the  measure 
itself  is  vicious.  - -State  ex  rel.  Anac-onda  Coj)per  Minitnj  Co.  v.  Clancy,  529. 

District   Judges — Disqualihcation-  -Bias  and  Prejudice. 

22.  Act  of  December  10,  1003,  amending  Code  of  Civil  Procedure,  Section 
180,  making  the  filing  of  an  affidavit  of  prejudice  a  ground  of  disqualitica- 
tion  of  a  district  Judge,  is  not  unconstitutional. — State  ex  rel.  Durand  v. 
District  Court,  547. 

CONTKMl'T. 

Injunction — Mines — Evidence. 

1.  In  a  proceeding  to  punish  for  contempt  in  violating  an  injunction  re- 
straining defendants  from  working  mining  properties  decreed  to  be  the 
property  of  plaintiff,  much  of  tlie  evidence  to  show  that  the  properties  on 
which  defendants  worked  belonged  to  plaintiff  was  speculative,  and  based 
on  projections  made  on  conclusions  from  facts  observed  in  workings  remote 
from  the  points  in  controversy.  Held  not  sufficient  to  sustain  a  conviction. 
State  ex  rel.  Boston  d  Mont.  Con.  C.  cC  S.  M.  Co.  v.  Dislrict  Court,  96. 

Mining  Property—  Title  to  Veins. 

2.  Contempt   proceedings   for   violation   of  an   injunction   restraining  tres 
passes  on  mining  property  cannot  be  resorted  to  for  the  purpose  of  deter- 
mining the  title  to  veins,  the  ownership  of  which  was  not  determined   In 
the  injunction  B\iit.~^ State  ex  rel.  Boston  cC-  Mont.  Con.   C.  <£  S.  M.   Co.   v. 
District  Court,  9(i. 

Distinct  Action — Injunction. 

3.  Ohitcr:  A  proceeding  in  contempt  to  punish  for  the  violation  of  an 
injunction,  is  distinct  from  the  action  wherein  the  injunction  violated  was 
issued. —  State  vx  vvl.  Boston  tt  ^font.  Con.  C.  <C  S.  M.  Co.  v.  Judges,  193." 

Constitutionality  of  Statute. 

4.  Obiter:  The  court  will  not  decide  the  question  of  the  constitutionality 
of  a  statute,  unless  the  decision  of  such  question  is  necessary.-  -State  ex  rel. 
Boston  d  Mont.  Con.  C.  d-  S.  M.  Co.  v.  Judges,  193. 

Disqualification  of  Judges — Change  of  Venue. 

5.  Code  of  Civil  Procedure,  Sections  180  and  6ir»,  as  amended  by  Acts  of 
the  Second  extraordinary  session  of  the  Elglith  legislative  assembly  (1903), 
relating  to  disqualification  of  judges  and  change  of  venue,  have  no  applica- 
tion to  contempt  proceedings. — state  ex  rcJ.  Boston  d  Mont.  Con.  C.  d  S. 
M.  Co.  v.  Judges,  103. 
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Proceedings — Criminal   Nature. 

C.  Contempt  proceedings  are  of  a  criminal  nature. — State  ex  rel.  Boston 
d  Mont.  Con.  C.  rf  iS.  M.  Co.  v.  Judges,  19:{. 

lieasonable  Doubt. 

7.  Obiter:  In  contempi  proceedings  the  evidence  must  show  that  the 
accused  party  is  guilty  beyond  a  reasonable  doubt. — State  ex  rel.  Boston  de 
Mont.  Con.  C.  d  S.  M.  Co.  v.  Judges,  193. 

Power   of  Court — Statutes. 

8.  The  power  to  punish  for  contempt  is  inherent  in  the  district  courts,  and 
exists  independently  of  statutes,  and  cannot  be  talcen  away  or  so  far 
abridged  by  the  legislature  as  to  leave  such  courts  without  proper  an<l 
vigorous  means  of  protecting  themselves  from  insult  or  of  actually  enforc- 
ing their  lawful  orders.-  -Aftdfc  ex  rel.  Boston  d  Mont.  Con.  C.  d  S.  M.  Co. 
V.  Judges,  193. 

Disqualification    of   Judge — Affidavit — Application. 

9.  Act  of  December  10,  1903,  amending  Code  of  Civil  Procedure,  Section 
180,  making  the  filing  of  an  affidavit  of  prejudice  a  ground  of  disqualifica- 
tion of  a  district  Judge,  has  no  application  to  a  motion  to  strike  the  answer 
of  a  defendant  from  the  files,  which  was  treated  by  both  parties  as  a  pro- 
ceeding in  contempt. — State  ex  rel.  Durand  v.  District  Court,  547. 

CONTINUANCK. 
Engagements  of  Counsel — Affidavits — Sufficiency, 

1.  Where  it  appeared  from  the  record  that  defendant  had  three  counRcf, 
two  of  whom  were  partners,  an  affidavit  for  a  continuance  until  after  a 
certain  date,  which  stated  that  counsel  who  was  to  try  the  case  was  to  be 
engaged  in  the  supreme  court  on  the  day  set  for  trial  and  the  two  following 
days,  but  which  failed  to  show  any  reason  why  his  partner  could  not  at- 
tend to  the  business  in  the  supreme  court,  or  why  the  other  counsel  could 
not  try  the  case,  was  insufficient  to  show  error  In  the  refusal  of  the  con- 
tinuance.— York  V.  Steicard,  363. 

Criminal  Law — Discretion  of  Trial  Court. 

2.  The  granting  or  refusing  of  a  motion  for  a  continuance  in  a  criminal 
case  is  within  the  sound  discretion  of  the  trial  court. — State  v.  Hoicard,  518. 

Appeal — Abuse  of  Discretion. 

3.  The  action  of  the  trial  court  in  refusing  or  allowing  a  continuance  will 
not  be  interfered  with  on  appeal  unless  there  has  been  an  abuse  of  discre 
tion. — State  V.   Hotiard,  518. 

CONTRACT. 

Construction  of  Lease — Liability  for  Rent — Occupancy. 

1.  Under  the  first  paragraph  of  the  habendum  clause,  the  property  was 
leased  to  defendant  for  the  full  term  of  two  years,  unless  the  lease  was 
sooner  forfeited.  It  then  provided  that  the  lessee  should  pay  the  lessor,  as 
rent  for  the  premises,  $150  per  month  "during  occupancy"  thereof,  and 
that,  should  the  lessee  fail  to   make  such  payments,   the  lessor  might  re- 
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enter  without  this  working  a  forfeiture  of  the  rents  to  be  paid,  and  that  the 
lessee  should  not  sublet,  and  should  surrender  the  property  *'at  the  expira- 
tion of  the  time  herein  recited."  Held,  that  "during  occupancy"  meant 
"while  possession  continues,"  that  is,  during  the  whole  term ;  so  that  the 
lessee  could  not,  before  expiration  of  the  term,  surrender  possession  and 
relieve  himself  from  liability  for  further  rent. — Bickford  v.  Kiricin,  1. 

Conflicting   Evidence — Finding  Conclusive. 

2.  Where  the  evidence  was  conflicting  as  to  whether  there  was  a  contract, 
the  Jury's  flnding  is  conclusive. — McMillan  v.  Frank,  61. 

Verbal  Agreement — Merger  in  Written  Contract. 

3.  Civil  Code,  Section  2186,  provides  that  the  execution  of  a  contract  in 
writing,  whether  required  to  be  in  writing  or  not,  supersedes  all  the  oral 
negotiations  or  stipulations  concerning  its  matter  which  preceded  or  ac- 
companied its  execution,  and  hence  evidence  of  negotiations  and  conversa- 
tions Immediately  preceding  the  execution  of  a  written  contract  is  incom- 
petent to  show  an  agreement  concerning  its  matter  made  by  one  claimed  to 
be  bound  thereby. — Largey  v.  Leggat,  148. 

Attorney  in  Fact — Signature  to  Contract. 

4.  One  who  signs-  a  contract  only  as  attorney  in  fact  for  a  party  thereto  Is 
not  bound  by  the  contract,  and  it  has  the  same  effect,  so  far  as  an  action 
against  him  based  thereon  is  concerned,  as  if  the  party  had  signed  only  his 
own  name  thereto. — Largey  v.  Leggat,  148. 

Oral  Agreement — Statute  of  Frauds. 

5.  An  oral  agreement  by  a  purchaser  at  a  Judicial  sale  to  take  the  deed  in 
his  own  name,  and  convey  to  another,  is  void,  as  within  the  statute  of 
frauds   (Civil  Code,  Section  2342). — Largey  v.  Leggat,  148. 

Statute  of  Frauds. 

6.  The  agreement  cannot  be  taken  out  of  the  statute,  and  enforced  against 
the  purchaser  as  a  trustee  ex  maleficio,  to  prevent  the  perpetration  of  a 
fraud,  where  neither  party  had  any  interest  in  the  property,  and  no  money 
was  advanced  to  the  purchaser,  or  anything  done  towards  carrying  the 
agreement  into  effect. — Largey  v.  Leggat,  148. 

Judgment  Creditors — Third  Party. 

7.  An  agreement  whereby  Judgment  creditors  agreed  that  the  Judgment 
should  not  be  enforced  till  a  claim  of  a  third  party  against  them  was  set- 
tled was  too  Indefinite  as  to  time  to  be  enforceable. — Burton  v.  Kipp,  275. 

Judgment  Creditors — Third  Party — Consideration. 

8.  An  agreement  not  to  enforce  a  Judgment  till  a  claim  of  a  third  party 
against  the  Judgment  creditor  should  be  settled  was  based  on  no  consider- 
ation.— Burton  v.  Kipp,  275. 

Lost  Instrument — Proof  of  Execution  and  Contents. 

9.  Under  the  provisions  of  the  Code  of  Civil  Procedure,  in  order  to  estab- 
lish the  former  existence  of  an  Instrument  in  writing,  under  which  plaintiff 
claims,  he  is  compelled  to  prove  its  execution  and  contents,  including  all 
the  substantial  parts  of  the  lost  instrument,  to  such  an  extent  as  to  con- 
stitute a  practical  reproduction  of  the  Instrument  in  all  of  Its  substantial 
parts. — Capell  et  dl.  v.  Fagan,  507. 
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Lost  iDstram^nt — Proof — Competency. 

10.  Proof  of  negotiations,  conyersations  luid  acts  of  parties  before,  at  the 
time  of  and  after  the  execution  of  a  written  instrument,  are  not  competent 
to  prove  Its  contents  where  the  instrument  is  lost. — Capell  ct  al.  v.  Fagan, 
507. 

Lost  Instrument — Parol  Testimony. 

11.  Where  a  written  contract  is  to  be  proved  by  parol  testimony,  no  vajjue, 
uncertain  recollection  concerning  its  stipulations  ought  to  supply  the  place 
of  the  written  instrument  itself,  but  the  substance  of  the  agreement  must 
be  proved  satisfactorily. — Capell  et  al.  v.  Fagan,  507. 

Consideration — Proof. 

12.  While,  under  the  statutes,  the  consideration  need  not  be  mentioned  in 
a  deed,  yet,  if  it  is  mentioned  and  set  forth  in  the  deed.  It  becomes  a  sub- 
stantial part  of  the  contents  thereof,  and  must  be  proven  like  any  other  of 
the  contents  on  loss  thereof .  — C'apcW  et  al.  v.  Fayan,  507. 

CORPORATIONS. 

Action  Against  Officers — Misappropriation  of  Funds. 

1.  Though  a  corporation  is  necessarily  made  a  party  to  an  action  against 
its  officers  for  fraudulently  diverting  and  misappropriating  its  funds,  and 
though  the  action  is  brought  in  the  name  of  the  plalntlfTs.  who  are  minority 
stockholders.  It  Is  in  reality  on  behalf  of  the  corporation. — McConncll  et  al. 
V.  Combination  M.  d-  M.  Co.,  239. 

Minority  Stockholders — Fraud — Condition  Precedent  to  Action. 

2.  Demand  on  the  officials  of  a  corporation  to  bring  suit  for  fraud  of 
officers  and  directors  In  misappropriating  its  funds  is  not  a  condition  pre- 
cedent to  action  by  the  minority  stockholders. — McConncll  et  al.  v.  Combi- 
nation M.  d  if.  Co.,  239. 

Complaint — Sufficiency  -Officers — b>aud. 

3.  Though  the  allegations  of  ihc  complaint  In  an  action  against  the  officers 
and  directors  of  a  corporation  for  fraudulently  diverting  and  misappropri- 
ating Its  funds  are  not  sufficient  to  entitle  the  action  to  be  considered  as 
brought  on  behalf  of  others  than  plaintiffs,  who  are  minority  stockholders. 
Its  sufficiency  as  an  action  in  plaintiffs'  own  belialf  is  not  impaired  by 
averments  that  they  bring  It  for  others  as  well  as  themselves.- -J/rC'on«clJt 
vt  al.  v.  Combination  M.  <C  M.  Co.,  239. 

Powers-  -I'olitical— ?  Itra  Yirva. 

4.  Where  a  statute  authorizes  the  organization  of  corporations  thereunder 
for  general  mining  purposes,  but  does  not  specify  as  one  of  the  objects 
donation.^?  for  political  purposes,  such  donations  are  ultra  vires. — McConnell 
et  al.  v.  Combination  M.  &  M.  Co.,  239. 

Stockholders — Officers — Ratification— Kstoppol. 

5.  Though  the  majority  stockholders  of  a  corporation  sanction  the  acta  of 
its  directors  and  officials  In  Illegally  making  expenditures  of  the  corporate 
funds,  so  as  to  bind  themselves  by  estoppel,  yet  such  acts  are  not  binding 
on  stockholders  who  neither  took  part   in  the  proceedings,  nor  sanctioned. 
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by  act  or  acquiescence,  the  making  of  the  expenditures. — McConncJl  et  al. 
V.  Comhination  M.  &  M.  Co.,  230. 

Salaries  of  Officers — Powers  of  Directors. 

6.  In 'the  absence  of  power  emanating  from  the  stockholders,  from  statute, 
or  from  by-laws  legally  adopted,  directors  of  a  corporation  have  no  author- 
ity to  vote  a  salary  to  any  of  their  number.-  -AfcConnvll  et  al.  v.  Combina- 
tion M.  d  M.  Co.,  239. 

Salaries  of  Officers — By-Laws — Fraud. 

7.  A  resolution  of  four  directors  of  a  corporation  voting  three  of  their 
number  salaries,  and  giving  them  back  pay,  predicated  on  by-laws  previ- 
ously passed  by  five  directors,  including  the  first  mentioned  four,  is  void, 
under  Civil  Code,  Sections  2070-297«,  providing  that  in  all  matters  con- 
nected with  his  trust  a  trustee  is  bound  to  act  in  the  highest  good  faith 
toward  his  beneficiary,  and  declaring  that  every  violation  of  the  provisions 
of  the  article  is  a  fraud  against  the  beneficiary. — McComicll  et  al.  \.  Com- 
hination M.  A.M.  Co.,  239. 

Removal  of  Office  Beyond  State — I  Urn  Vins. 

8.  Compiled  Statutes  of  1887,  Fifth  Division,  Section  449,  provides  that, 
if  a  company  is  organized  uuder  that  chapter  for  the  purpose  of  carrying  on 
any  part  of  its  business  outside  the  state,  the  certificate  shall  so  state,  and 
shall  also  name  the  locality  in  the  state  where  its  principal  place  of  bust 
ness  is  located.  Held,  that  the  removal  of  the  entire  official  business  of  a 
domestic  corporation  beyond  the  state,  .lud  acts  of  the  directors  in  attempt- 
ing to  hold  regular  monthly  meetings  and  to  sit  as  the  board  of  directors 
in  another  state,  are  ultra  virca. — .McConncll  et  al.  v.  Combination  M.  d  M. 
Co.,  239. 

Officera — B^raud  —iltra    Vires — Ratification — Insufficiency. 

9.  In  an  action  against  the  officers  and  directors  of  a  corporation  for 
fraudulently  diverting  and  misappropriating  its  funds,  it  appeared  that, 
during  a  period  of  time  in  which  the  otHclal  business  of  the  company  had 
been  removed  from  the  state  without  authority  of  law,  stockholders'  meet- 
ings were  held  annually  in  the  state  for  the  purpose  only  of  electing  direc- 
tors, at  which  a  majority  of  the  stock  was  represented.  At  each  of  these 
meetings  a  resolution  was  passed  approving  all  acts  of  the  dire<'tors  and 
officers  for  the  past  year.  None  of  the  acts  of  which  plaintiffs  complain 
were  presented  at  these  meetings.  The  board  of  directors,  after  the  suit 
was  brought,  at  a  regular  meeting  held  in  the  state,  passed  a  resolution 
ratifying  the  acts  done  without  the  state ;  some  of  the  defendants  voting  for 
and  causing  its  adoption.  Held  Insuflicient  to  show  a  ratification  of  the 
ultra  vires  acts. — McConncll  et  al.  v.  Combination  M.  d  M.  Co.,  239. 

Officers — Illegal  Acts — Laches. 

« 

10.  Where  a  series  of  illegal  acts  by  a  corporation's  officers  and  directors, 
continuing  over  a  period  of  several  years,  is  pursued  till  the  commencement 
of  an  action  against  the  officers  and  directors  therefor  by  minority  stock- 
holders, laches  cannot  be  predicated  of  the  plaintiffs'  delay  in  bringing  suit. 
— McConncll  et  al.  v.  Comhination  M    d  M.  Co.,  239. 

By-Laws —Evidence — Admissibility. 

11.  Under  Code  of  Civil  Procedure,  Section  3130,  providing  that,  when 
part  of  a  writing  is  given  In  evidence  by  one  party,  the  whole  on  the  same 
subject  may  be  inquired  into  by  the  other,  the  act  of  plaintiffs,  in  an  action 
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against  the  officers  and  dlrectora  of  a  corporation  for  fraudulently  divertinis 
and  misappropriating  the  corporate  funds,  in  first  introducing  some  insuffi- 
ciently identified  by-laws,  though  denying  the  legality  of  their  adoption, 
renders  the  others  admissible  on  behalf  of  the  defendants. — SicConnell  et  al. 
V.  Comhinatiofi  M.  d  M.  Co.,  239. 

Liability  of  Officers — Misappropriation  of  Bounds. 

12.  Where  the  secretary  of  a  corporation,  who  is  unlawfully  paid  a  salary 
by  the  directors,  is  not  a  director,  and  is  connected  in  no  way  with  the 
fraudulent  transactions  of  the  directors  in  misappropriating  and  divert  Ins; 
the  corporate  funds,  he  cannot  be  held  liable  in  an  action  by  minority 
stockholders  against  the  officers  and  directors  for  relief  against  the  fraudu- 
lent acts,  but  the  officials  who  caused  the  money  to  be  paid  to  him  must 
account  therefor. — ilcConncIl  ct  al.  v.  Combination  M.  d  M.  Co.,  239. 

Telephone    Lines^Mxiniclpal    Corporations — Streets. 

13.  Civil  Code,  Section  1000,  authorizes  telephone  corporations  to  construct 
their  lines  along  and  upon  the  streets  of  cities,  since  the  term  '^public 
roads'  includes  "streets"  of  cities. — Statv  vx  rcl.  R.  M.  Bell  Tel.  Co.  v. 
Mayor  ct  al.,  338. 

Statutes — Foreign-  Domestic. 

14.  Civil  Code,  Section  1000,  applies  as  well  to  foreign  corporations  which 
have  complied  with  the  statute  prescribing  the  conditions  on  which  foreign 
corporations  may  do  business  In  the  state,  as  to  domestic  corporations. — 
State  ex  rcl.  R.  M.  Bell  Tel.  Co.  v.  Mayor  ct  al.,  338. 

liining — Sale  of  Corporate  I'roperty. 

ir>.  In  a  suit  by  a  minority  stockholder  of  a  mining  corporation  to  restrain 
the  sale  of  the  corporate  property,  held,  ns  to  a  mining  corporation  organ- 
ized between  1880  and  1898,  the  authority  conferred  on  such  corporation 
to  sell  its  property  by  Laws  of  1890.  page  113  (commonly  known  as 
"House  Bill  132"),  was  not  violative  of  the  Federal  Constitution  (Art.  I, 
Section  10)  and  the  Constitution  of  the  State  of  Montana  (Art.  Ill,  Section 
11),  as  impairing  the  obligation  of  contracts.— AMcft  v.  A  fax  Mininy  Co. 
ct  al.,  490. 

Manner  of  Proving  Organization. 

16.  The  organization  of  a  corporation  under  the  state  law  was  properly 
proved  by  a  copy  of  its  certificate  of  incorporation,  certified  by  the  secre- 
tary of  state,  under  Code  of  Civil  l*rocedure,  Section  3207. — Western  Iron 
Works  V.  Montana  Pulp  d  Paper  Co.,  .'i.lO. 

COSTS. 

Incident  to  Filing  Adverse  Claims  to  Mining  Lo<*ation  — Not  Taxable. 

1.  Disbursements  for  filing  an  adverse  claim  to  a  mining  location  in  the 
land  office  for  surveying,  the  making  of  a  plat,  and  for  an  abstract  of  title 
for  use  In  the  land  office,  were  not  taxable  as  costs  under  Code  of  Civil 
Procedure,  Section  18«(i.  authorizing  taxation  of  disbursements  for  matters 
to  be  used  in  the  trial  of  the  cause. — Mares  v.  Dillon,  144. 

Appeal. 

2.  An  appeal  does  not  lie  from  an  order  taxing  costs,  but  the  error.  If  any, 
may  be  considered  on  appeal  from  the  Judgment. — Mares  v.  Dillon,  144. 
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Refusal — Appeal  from  Order. 

3.  An  order  refusing  to  allow  costs  is  not  reviewable,  except  on  appeal 
from  the  Judgment. — Musif/brod  v.  Hartford,  273. 

Dismissal  of  Action  by  I'laintiff. 

4.  Under  Code  of  Civil  Procedure,  Section  1004,  Subdivision  1,  the  payment 
of  defendant's  costs  is  not  a  prerequisite  to  the  exercise  of  plaintiff's  rigbt 
to  dismiss  the  action. — Miller  v.  Northern  Pacific  Ry.  Co.,  289. 

Dismissal  of  Action  by  Plaintiff — Jurisdiction. 

5.  When  a  plaintiff  at  any  time  before  trial  files  a  praecipe  with  the  clerk 
for  the  dismissal  of  the  action,  and  the  dismissal  has  been  entered  on  the 
register  of  actions,  the  case  is  dismissed,  and  has  passed  beyond  the  juris- 
diction of  the  court,  save  for  the  sole  purpose  of  entering  a  Judgment  for 
costs  in  favor  of  defendant  under  Section  1008,  Code  of  Civil  Procedure. — 
Miller  V.  Northern  Pacific  Ry.  Co.,  289.. 

COUNTIES. 
Powers — Quasi-Corporate  in  Character. 

1.  A  county  is  one  of  the  civil  divisions  of  the  state  for  political  and 
Judicial  purposes,  created  by  the  sovereign  power  of  the  state  of  Its  own 
will,  without  the  consent  of  the  people  who  inhabit  it ;  it  is  quasi-corporate 
in  character,  but  has  only  such  powers  as  are  expressly  provided  by  law  or 
are  necessarily  implied  by  those  expressed. — Independent  Pub.  Co.  v.  Counly 
of  Lewis  and  Clarke,  83. 

Liability  for  Printing  Krlefs — Appeal. 

2.  After  a  criminal  case  has  been  appealed  to  the  supreme  court,  the 
duties  of  the  county  attorney  therein  and  his  power  to  contract  expenses 
for  the  county  cease,  and  the  duty  of  the  attorney  general  begins,  and, 
there  being  no  Code  provision  authorizing  it,  he  has  no  power  to  contract 
on  behalf  of  the  county,  and  the  county  has  no  power  lawfully  to  pay,  ex- 
penses incurred  in  printing  briefs  filed  on  behalf  of  the  state  in  the  appeal. 
— Independent  Pub.  Co.  v.  County  of  Lcicis  and  Clarke,  83. 

CRIMINAL  LAW. 
Bail  Bond. 

1.  Though  a  defendant  Is  released  on  ball,  if  the  bond  was  not  lawfully 
required,  it  is  nudum  pactum. — State  v.  Lagoni  et  al.,  472. 

Bail    Bond — Forfeiture. 

2.  W^here,  in  an  action  on  a  bail  bond,  it  was  shown  that  an  information 
was  filed  against  the  defendant,  charging  him  with  a  crime,  and  that  he 
failed  to  appear  and  answer,  and  that  the  court  thereupon  ordered  the  bond 
forfeited,  a  contention  that  the  state  did  not  prove  that  an  order  of  for- 
feiture was  made  was  without  merit. — State  v.  Lagoni  et  al.,  472. 

Committing  Magistrate — Bail   Bond — Sureties. 

3.  The  fact  that  a  magistrate  made  a  verbal  order  of  release,  instead  of 
complying  with  Penal  Code,  Section  2354,  was  no  defense  to  a  surety  in  an 
action  on  the  bail  bond. — State  v.  Lagoni  et  al.,  472. 
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Insanity — Proof — Reputation. 

4.     Insanity  cannot  be  proved  by  reputation. — State  v.  Lagoni  et  al.,  472. 
Information — Charging  One  Under  Aliases. 

r>.  Wbere  an  Information  was  against  one  as  George  Howard,  alias  James 
Howard,  alias  Joe  Klrby,  a  contention  that  the  Information  did  not  con- 
form to  the  requirements  of  Sections  1832  and  1834,  Penal  Code,  la  without 
merit ;  the  information  having  charged  his  prior  conviction,  and  the  dltrer- 
ent  names  being  for  the  purpose  of  identifying  him  as  the  person  previo- 
ously  convicted. — State  v.  Hotcard,  518. 

Information — Robbery. 

< 

6.  An  information  on  a  prosecution  for  robbery  which  charged  that  the 
property  was  taken  by  means  of  force  and  putting  in  fear,  and  that  it  was 
taken  from  the  person  and  possession  and  from  the  immediate  presence  of 
a  specified  person,  did  not  charge  more  than  one  offense. — State  v.  Hotcard, 
518. 

Continuance — Discretion. 

7.  The  granting  or  refusing  of  a  motion  for  a  continuance  in  a  criminal 
case  Is  within  the  sound  discretion  of  the  trial  court. — State  v.  Hoicaid, 
518. 

Jurors — Defense  of  Insanity — Prejudice. 

8.  Where  Jurors  state  on  their  voir  dire  examination  that  they  were 
prejudiced  against  the  defense  of  insanity,  but  upon  further  examinatioa 
say  that  they  would  treat  it  like  any  other  defense ;  would  follow  the  court^s 
instructions  thereon,  and,  if  the  instructions  should  in  any  manuer  dlfftri* 
from  their  own  ideas,  they  would  follow  the  instructions,  they  have  (luall- 
fled  themselves  as  competent  Jurors. — State  v.  Howard,  518. 

Jurors — Reading  Newspapers  —Opinion. 

9.  Where  a  venireman  in  a  criminal  case  stated  on  his  voir  din  vhat  h** 
had  read  the  newspaper  accounts  of  the  alleged  robbery,  and  nad  formtMl  an 
opinion,  but  not  a  fixed  one,  and  on  reexamination  he  said  he  could  en- 
tirely discard  the  opinion  thus  formed,  and  give  the  defendant  as  fair  a 
trial  as  if  he  had  never  heard  of  the  case,  he  was  competent.-  Siatr  v. 
Howard,  518. 

Robbery — Evidence — Conspiracy. 

10.  Where  defendant,  while  engaged  In  attempting  to  rob  the  safe  on  it 
train,  robbed  a  mall  clerk,  on  a  pr(»ecution  for  the  robbery  of  the  mall 
clerk  it  was  proper  to  admit  evidence  as  to  all  the  details  of  the  attempted 
robbery  of  the  train,  and  a  conspiracy  therefor. — State  v.  Howard,  518. 

■  Evidence     Letters  -  Handwriting — Identification. 

11.  Where,  on  a  criminal  prosecution,  the  state  offered  in  evidence  a  letter 
claimed  to  have  been  written  by  accused,  and  a  witness  testified  that  be 
was  familiar  with  defendant's  handwriting,  and  that  the  letter  looked  like 
his  writing,  and  that  the  signature  was  his  signature,  there  was  a  sufficient 
identification  of  the  letter  as  one  written  by  defendant. — State  \.  Ho%card, 
518. 
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Eyldence — Insanity — Letters — Harmless  Error. 

12.  Where  a  letter  Improperly  admitted  was  immaterial,  and  the  only  de- 
fense made  In  the  case  was  Insanity,  the  admission  of  the  letter  was  harm- 
less error. — State  v.  Howardj  518. 

Eyldence — Admissibility — Prejudicial  Error. 

13.  In  a  criminal  case,  error  In  the  admission  of  evidence,  to  secure  a 
reversal  of  a  Judgment  of  conviction,  must  be  prejudicial  to  the  defendant. 
— State  V.  Howard,  518. 

Commitment — Evidence — Identification  of  Defendant. 

14.  Where  the  warden  of  the  penitentiary  testified  that  defendant  had 
been  confined  in  the  penitentiary,  and  there  was  admitted  in  evidence  a 
commitment  against  him,  and  it  appeared  that  the  date  of  his  commitment 
and  release  corresponded  with  the  requirements  of  the  commitment,  and 
other  witnesses  testified  that  they  knew  defendant  when  he  was  in  the 
penitentiary,  an  objection  that  defendant  was  not  Identified  as  the  man  to 
whom  the  commitment  referred  was  of  no  merit. — State  v.  Howard,  518. 

Prior  Conviction — Manner  of  Proving. 

15.  The  proper  manner  of  proving  a  prior  conviction  is  not  by  the  intro- 
duction of  the  commitment,  but  by  the  record  of  the  Judgment.  (Code  of 
Civil  Procedure,  Sec.  3193.) — State  v.  Hoxcard,  518. 

Robbery — Insanity — Cross-Examinatlon. 

16.  Where,  on  a  prosecution  for  robbery,  a  witness  on  direct  examination 
testified  that  he  had  been  confined  in  the  penitentiary,  and  that  he  had 
known  the  defendant  for  about  fifteen  months,  and  had  observed  his  de- 
meanor at  the  penitentiary,  and  that  he  thought  defendant  Insane,  questions 
put  to  him  on  cross-examination  for  the  purpose  of  showing  that  he  was  a 
member  of  the  conspiracy  which  resulted  in  the  robbery  were  not  improper, 
as  exceeding  the  proper  limits  of  cross-examination. — State  v.  Howard,  518. 

Robbery — Insanity — Intent. 

17.  On  a  prosecution  for  robbery,  the  questioA  whether  defendant  was,  by 
reason  of  insanity.  Incapable  of  having  the  criminal  intent  necessary  to  the 
commission  of  the  crime,  was  raised  by  a  plea  of  not  guilty. — State  v. 
Howard,  518. 

•  Robbery — Evidence  of  Ownership  of  Money  Taken. 

.18.  On  a  prosecution  for  robbery,  the  fact  that  the  money  taken  was  In 
prosecutor's  possession  is  sufficient  evidence  of  ownership  to  sustain  a 
conviction. — State  v.  Howard,  518. 

Robbery — Insanity — Intent — Question  of  Fact. 

19.  On  a  prosecution  for  robbery,  the  question  whether  defendant  was,  by 
reason  of  insanity,  incapable  of  having  the  criminal  intent  necessary  to  the 
commission  of  the  crime,  was  a  question  of  fact  for  the  Jury. — State  v. 
Howa/rd,  518. 

Insanity. 

20.  Penal  Code,  Section  2521,  provides  that  when  an  action  is  called  for 
trial,  or  at  any  time  during  a  trial,  or  when  the  defendant  is  brought  up 
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for  Judgment,  if  a  doubt  arisefl  as  to  the  sanity  of  defendant,  the  cmirt 
must  order  the  question  as  to  his  sanity  to  be  submitted  to  a  Jury.  Held, 
that  the  doubt  mentioned  in  the  statute  is  one  arising  in  the  mind  of  the 
Judge,  and  one  which  he  must  determine. — State  v.  Howard,  518. 

CROSS-EXAMINATION. 
Improper — Action  to  Recover  Money  Loaned. 

1.  In  an  action  to  recover  an  alleged  loan  it  appeared  that  plalntiflF  had 
been  employed  by  defendant's  firm,  and  had  been  paid  a  certain  compensa- 
tion, and  that  he  had  borrowed  a  sum  of  money  from  the  firm,  which  he 
had  afterwards  repaid.  Defendant  sought  to  show  by  cross-examination  of 
plaintiff's  wife  that  plaintiff's  statement  of  the  amount  received  by  him  for 
the  labor  was  not  true,  and  that  plaintiff  had  secured  $50  from  defendant 
to  send  witness  to  Chicago,  and  at  that  time  had  no  money.  Held  improper 
cross-examination. — Smith  v.  Shook,  30. 

Robbery — Insanity — Conspiracy — Proper  Limits. 

2.  Where,  on  a  prosecution  for  robbery,  a  witness  on  direct  examination 
testified  that  he  had  been  confined  in  the  penitentiary,  and  that  he  had 
known  the  defendant  for  about  fifteen  months,  and  had  observed  his  de- 
meanor at  the  penitentiary,  and  that  he  thought  defendant  Insane,  questions 
put  to  him  on  cross-examination  for  the  purpose  of  showing  that  he  was  a 
member  of  the  conspiracy  which  resulted  in  the  robbery  were  not  improper, 
as  exceeding  the  proper  limits  of  cross-examination. — State  v.  Howard,  518. 

Criminal  I^aw — Question  Tending  to  Degrade  Witness. 

3.  Where  a  witness  for  defendant  had  testified  that  he  had  been  in  the 
penitentiary,  and  that  he  was  then  in  Jail,  a  question  put  to  him  on  croea- 
examlnatlon  as  to  whether  he  was  not  in  Jail  on  a  charge  of  holding  up  a 
saloon  was  not  erroneous,  as  tending  to  degrade  the  witness.  The  question 
was  not  prejudicial,  as  not  proper  cross-examination. — State  v.  Howard,  618. 

DEEDS. 

When  Mortgage — Release. 

1.  Where  a  deed  absolute  on  Its  face  Is  given  as  security  for  a  debt,  and 
the  grantee  gives  bond  for  a  reconveyance  on  payment  of  the  debt,  the 
transaction  is  a  mortgage,  which  the  debtor  is  entitled,  on  payment  of  the 
debt,  to  have  released  by  reconveyance. — Qrogan  v.  Valley  Trading  Co,,  229. 

When  Mortgage — Equity  Jurisdiction. 

2.  Where  a  deed  absolute  on  its  face  was  given  as  security  for  a  debt.  In 
an  action  to  redeem,  the  court  of  equity  will  determine  plaintiff's  right  of 
possession,  where  the  defendant  makes  no  claim  to  possession  except  under 
the  deed. — Grogan  v.  Valley  Trading  Co.,  229. 

Findings — Harmless  Error. 

3.  The  error  In  a  finding  that  a  deed  was  executed  December  16,  1893, 
where,  under  the  facts  admitted,  it  was  executed  "on  or  about  April  10, 
1893,"  was  harmless. — Grogan  v.  Valley  Trading  Co.,  229. 

Execution  Sales — ^Validity — Seal  of  Court — Defect  in  Writ. 

4.  A  sale  made  under  an  execution  defective  by  reason  of  its  failure  to 
contain  the  seal  of  the  court  is  validated  by  the  Act  of  March  2,   1899 
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(Session  Laws  of  1899,  p.  145),  proTiding  that  all  judicial  sales  of  real 
property  previously  made  to  satisfy  valid  Judgments  shall  be  suffldent  to 
sustain  a  sheriff's  deed  based  on  the  sale,  and  all  defects  In  the  issuance  of 
execution  shall  be  disregarded. — Burton  v.  Kipp,  275. 

Escrow — Nonsuit — Burden  of  Proof. 

5.  A  grantor  in  a  deed  placed  in  escrow,  to  be  delivered  in  a  specified  time 
on  the  performance  of  certain  conditions,  brought  suit  to  set  aside  the  deed. 
At  the  close  of  plaintiff's  case,  defendant's  motion  for  a  nonsuit  was 
granted.  Pleadings  and  evidence  examined,  and  held,  that  the  motion  for 
a  nonsuit  was  rightly  granted,  since,  under  the  pleadings,  the  burden,  of 
proof  was  on  the  plaintiff  to  prove  his  material  allegations,  and  this  he  had 
failed  to  do. — Stcain  v.  McMttUm,  433. 

Lost   Instrument — Contents — Proof — Insufllclency. 

6.  In  an  action  to  recover  a  portion  of  a  mining  claim,  in  which  plaintiffs 
claimed  under  a  deed  which  had  been  destroyed,  evidence  considered,  and 
held  not  to  show  the  contents  of  the  deed  by  such  direct  and  positive  evi- 
dence as  to  enable  the  court  to  say  that  there  was  a  conveyance. — CapeU 
et  al.  v.  Fagan,  507. 

DISBARMENT. 

See  Attobkeys,  11. 

DISTRICT  COURTS. 
See,  also.  District  Judges. 
Mandamus — Substitution  of  Attorneys — Discretion. 

* 

1.  Where,  from  the  facts  stated  on  an  application  for  the  substitution  of 
attorneys,  4t  was  the  plain  legal  duty  of  the  court  to  grant  the  application. 

and  it  was  without  its  proper  discretion  to  refuse  the  same,  the  applicant 
was  entitled  to  mandamus  to  compel  the  court  to  grant  such  application. — 

State  ea  rel.  Davis  v.  District  Court,  8. 
Appellate  Jurisdiction — Limitation. 

2.  The  district  court,  sitting  as  an  appellate  court,  is  one  of  limited  juris- 
diction, and  may  only  proceed  in  the  manner  and  to  the  extent  provided  by 
law.-*— Clar*  v.  Great  Northern  Ry.  Co.,  458. 

Injunction  Pendente  Lite — ^Discretion. 

3.  The  granting  of  an  injunction  pendente  lite  is  within  the  discretion  of 
the  trial  court,  and,  in  the  absence  of  a  clear  abuse  of  it,  the  supreme  court 
will  not  Interfere. — Hcinze  ct  al.  v.  Boston  A  Mont.  Con.  C.  d  S.  M.  Co.,  484. 

DISTRICT    JUDGES. 

See,  also.  District  Courts. 

Disqualiflcatlon — Prejudice. 

1.  Act  of  December  10,  11103,  amending  Code  of  Civil  Procedure,  Section 
180,  so  as  to  provide  for  the  disqualification  of  a  district  judge  by  the  mere 
filing  of  an  affidavit  of  prejudice,  is  not  in  violation  of  Constitution,  Article 
VIII,  Section  16,  providing  the  qualifications  of  district  judges ;  such  quail- 
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fications  being  limited  to  qaalities  necessary  to  render  the  person  eligible 
to  the  office,  without  application  to  his  qualifications  to  try  particular  cases. 
•  *     — State  ea  rel.  Anaconda  Copper  Mining  Co.  v.  Clancy,  529. 

Disqualification — Prejudice — Change  of  Venue. 

2.  Act  of  December  10,  1903,  amending  Code  of  Civil  Procedure,  Section 
180,  BO  as  to  provide  for  the  disqualification  of  district  Judges  on  the  tiling 
of  an  affidavit  of  prejudice,  thereupon  disqualifying  him  to  further  act  in 
the  case  except  to  arrange  his  calendar,  notify  another.  Judge  to  try  the 
case,  or,  if  he  fails  to  do  so  withia  thirty  days,  to  change  the  place  of  trial, 
etc.,  and  amending  Section  615,  so  that,  if  another  judge  is  called  in  within 
such  time,  the  change  of  venue  shall  not  be  granted,  does  not  contravene, 
but  is  in  harmony  with  Constitution,  i^rticle  VIII,  Section  12,  providing 
that  any  Judge  of  the  district  court  may  hold  court  for  any  other  district 
Judge,  and  shall  do  so  when  required  by  law,  since  under  the  statute,  both 
before  and  after  its  amendment,  a  Judge  can  only  be  secured  to  preside  for 
another  on  the  invitation  of  a  resident  Judge. — State  ex  rel.  Anaconda 
Copper  Mining  Co.  v.  •Clancy,  529. 

Disqualification — Constitution — Prejudice. 

3.  Act  of  December  10,  1903,  amending  Code  of  Civil  Procedure,  Section 
180,  providing  for  the  disqualification  of  district  Judges  on  the  filing  of  an 
affidavit  of  prejudice,  is  not  in  violation  of  Constitution,  Article  VIII,  Sec- 
tion 11,  conferring  on  district  courts  original  Jurisdiction  in  "air*  cases  in 
law  and  in  equity,  by  reason  of  the  fact  that  the  filing  of  the  affidavit, 
without  a  determination  of  the  question  of  prejudice,  deprives  the  Judge  of 
Jurisdiction,  since  it  is  the  imputation  of  prejudice,  and  not  prejudice  in 
fact,  that  constitutes  the  disqualification,  which  imputation  is  not  subject 
to  judicial  investigation. — State  ex  rel.  An^iconda  Copper  Mining  Co.  r. 
Clancy,  529. 

Jurisdiction — Discretion^ 

4.  The  legislature  may  deprive  a  court  of  discretion  in  the  exercise  of  its 
Jurisdiction. — State  ex  rel.  Anaconda  Copper  Mining  Co.  v,  Clancy,  629. 

Disqualification — Prejudice- -Aflidavlts — Notice. 

5.  Act  of  December  10,  19U3,  amending  Code  of  Civil  'Procedure,  Section 
180,  so  as  to  provide  for  the  disqualification  of  district  Judges  on  the  filing 
of  an  affidavit  of  prejudice,  is  not  in  violation  of  Constitution  of  the  United 
States,  Amendment  XIV,  Section  1,  nor  Constitution  of  Montana,  Article 
III,  Section  27,  as  depriving  a  litigant  of  his  property  without  due  process 
of  law,  in  that  no  notice  Is  required  to  be  given  of  the  filing  of  the  dis- 
qualifying affidavit,  since,  as  the  mere  filing  of  the  affidavit  works  the  dis- 
qualification, the  giving  of  notice  would  serve  no  purpose. — State  ex  reJ. 
Anaconda  Copper  Mining  Co.  v.  Clancy,  529. 

Right  of  Trial  Before  Particular  Judge. 

(3.  A  litigant  has  no  constitutional  right  to  have  his  cause  tried  before  a 
particular  Judge,  hence  a  party  Is  not  deprived  of  life,  liberty  or  property 
by  the  mere  fact  that  he  cannot  have  his  cause  tried  before  the  Judge  of 
the  district  where  the  action  was  commenced. — State  ex  rel.  Anaconda  Cop- 
per Mining  Co.  v.  Clancy,  529. 

Disqualification — Uniform  Operation  of  Laws— Constitution. 

7;  Since  the  Act  of  December  10,  1903,  amending  Code  of  Civil  Procedure, 
Section  180,  so  as  to  provide  for  the  disqualification  of  district  Judges  on 
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the  filing  of  an  affidavit  of  prejudice,  is  general  Jn  Its  terms  apd.  operation 
thoughout  the  state,  and  therefore  sufficiently  complies  with  Constitution, 
Arti<;lQ  VIII.  Section  26,  requiring  all  laws  relating  to  courts  to  have  a 
uniform  operation,  it  is  immaterial  that  it  was  passed  at  an  extra  session 
of  the  legislaturer .  called  by  the  governor  for  the  purpose  of  relieving  an 
industrial  condition  existing  in  only  three  of  the  populous  cities  of  the 
state. — State  ex  rel.  Anaconda  Copper  Mining  Co.  v.  Clancy ^  529. 

Bias  and  TreJudJce — Fair  Trial. " 

8.  Code  of  Civil  Procedure,  Section  180,  as  amended  by  Act  of  December 
10,  1003,  provides  "that  atay  Justice,  :indge  or  Justice  of  the  peace  must  not 
sit  or  act  as  such  in  any  ac^tion  or  proceeding  'when  the  other  party  makes 
and  files  an  affidavit  that  he  had  reason  to  believe  and  does  believe  he  can- 
not have  a  fair  trfal  before  a  district  Judge  by  reason  of  the  bias  or  preju- 
dice of  such  Judge."  Held  that,  though  such  action  as  amended  was  de- 
fective in  declaring  that  a  "justice"  of  the  supreme  court  or  a  Justice  of 
the  peace  should  not  act  as  such  in  any  case  In  the  district  court,  it  would 

■  be  assumed  that  the  word  "Judge"  In  the  first  sentence  referred  to  district 
Judge,  and  the  words  "Justice"  and  ''justice  of  the  peace"  would  be  dis- 
regarded.— State  ex  rel.  Anaconda. Copper  Mining  Co.  v.  Clancy,  %29. 

Disqualification — Affidavit     When  to  be  Filed — Change  of  Venue. 

9.  Code  of  Civil  Pnocedure,  Sections  180,  615,  as  amended  by  Act  of 
December  10,  190,'l,  providing  for  the  disqualification  of  district  Judges  on 
the  filing  of  an  affidavit  of  prejudice,  and  declaring  that  a  change  of  venue, 
shall  not  be  granted  for  that  reason  If,  within  thirty  days  after  the  filing 
of  the  affidavit,  another  Judge  shall  be  called  in  to  try  the  case,  etc.,  does 
not  authorize  the  disqualifying  affidavit  to  be  filed  after  the  trial  of  the 
case  has  been  begun,  after  which  period  no  change  of  venue  can  be  granted. 
— State  ex  rel.  Anaconda  Copper  Mining  Co.  v.  Clatxcy,  529. 

Disqualification — Constitution. 

10.  Act  of  December  10,  1903,  amending  Code  of  Civil  Procedure,  Section 
180,  authorizing  each  party  to  a  suit  to  disqualify  five  district  Judges  by 
filing  an  affidavit  of  prejudice,  could  not  be  held  in  contravention  of  Con- 
stitution, Article  III,  Section  6,  guarantying  the  administration  of  Justice 
without  delay,  though  it  authorizes  the  successive  disqualification  of  two- 
thirds  of  the  district  Judges  ir  the  state.  In  the  absence  of  a  showing  that 
the  "necessary"  consequence  of  the  enforcement  of  the  act  will  be  to  deny 
litigants  a  speedy  trial. — State  ex  rel.  Anaconda  Copper  Mining  Co.  v. 
Clancy,  529. 

Disqualification — Bias — Constitution — Change  of  Venue. 

11.  Code  of  Civil  Procedure,  Section  180,  as  amended  by  Act  of  December 
10,  1903,  provides  for  the  disqualification  of  district  Judges  by  the  filing 
of  an  affidavit  of  prejudice,  upon  the  filing  of  which  the  Judge  is  authorized 
to  transfer  the  cause  or  call  In  another  Judge  to  try  the  same.  Section 
615  authorizes  a  change  of  venue  where  a  Judge  is  disqualified,  and  as 
amended  by  the  same  act  declares  that  if  a  judge  is  disqualified  for  preju-. 
dice,  no  change  shall  be  granted  if  another  judge  is  called  in  to  try  the 
cause  within  thirty  days.  Held,  that  such  amendatory,  act  was  not  in  con- 
travention of  Constitution,  Article  III,  Section  6,  guarantying  administra- 
tion of  Justice  without  delay,  in  that  it  permits  a  party  filing  a  disqualify- 
ing affidavit  to  prevent  further  action  in  case  the  disqualified  Judge  will 
not  call  in  another  Judge,  since  in  that  event  the  opposite  party  would  at 
once  be  entitled  to  a  change  of  venue  under  Section  615. — State  ex  rel. 
Anaconda  Copper  Mining  Co.  v.  Clancy,  529. 
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AlBdaylt  of  Disqualification— Constitutionality. 

12.  Act  of  December  10,  1003.  amending  Code  of  CItII  Procedure,  Section 
180,  making  the  filing  of  an  afildayit  of  prejudice  a  ground  of  dlaqualUtcii- 
tlon  of  a  district  Judge,  is  not '  unconstitutional. — State  em  rel.  Duramd  v. 
District  Court,  547. 

Disqualification^ Application — Contempt    Proceedings. 

13.  Act  of  December  10,  1903,  amending  Code  of  Civil  Procedure,  Section 
180,  making  the  filing  of  an  aflidavit  of  prejudice  a  ground  of  dlsquaiinca- 
tlon  of  a  district  Judge,  has  no  application  to  a  motion  to  strike  the  answer 
of  a  defendant  from  the  files,  which  was  treated  by  both  parties  as  a  pro- 
ceeding in  contempt. — State  ex  rel.  Durand  v.  District  Court,  547. 

Disqualification — Prejudice. 

14.  Act  of  December  10,  1903,  amending  Code  of  Civil  Procedure,  Section 
180,  makes  the  filing  of  an  affidavit  of  prejudice -disqualify  the  Judge,  hence 
a  motion  for  a  change  of  Judge  on  that  ground  is  improper. — State  ex  rel. 
Durand  v.  District  Court,  547. 

DIVOKCK. 

Desertion — Adultery — Attorney's  fee — Suit  Money — Abuse  of  Discretion. 

1.  Where,  in  an  action  for  divorce,  plaintlflF  alleged  that  his  wife  had  been 
guilty  of  desertion  and  adultery,  which  she  denied,  and,  on  her  application 
for  suit  money  and  attorney's  fees,  it  appeared  that  plaintiff  had  property 
of  the  value  of  |69,000,  and  it  was  uncontradicted  that  a  much  larger  sum 
than  $200  was  necessary  to  enable  defendant  to  properly  prepare  her  de^ 
fense,  together  with  her  cause  of  action  for  a  divorce  on  the  ground  of 
desertion  and  extreme  cruelty,  alleged  in  a  cross-bill,  an  order  denying 
defendant's  application  for  attorney's  fees,  and  allowing  only  $200  for  suit 
money,  was  an  abuse  of  discretion. — Bordeaux  x.  Bordeaux,  36. 

Recrimination — Implied  Findings-  -Issues. 

2.  Where,  in  a  Rult  for  divorce  on  the  ground  of  adultery,  plaintiff's  wife, 
by  way  of  recrimination,  alleged  cruelty  and  desertion  on  the  part  of  plain- 
tiff, which  he  denied  by  replication,  and  the  Jury  speclllcally  found  againsc 
defendant  on  all  the  Issues  In  the  case,  but  the  court  adopted  only  certain 
findings  returned  by  the  Jury— all  of  which  related  to  the  adultpry  of  de- 
fendant, and,  of  Its  own  motion,  set  aside  and  refused  to  adopt  all  the 
further  findings,  and  granted  plaintiff  a  divorce,  without  making  any  ex- 
press findings  on  the  Issues  raised  by  defendant's  answer, — the  Judgment 
on  appeal  will  be  reversed  as  not  supported  by  the  findings,  notwitlistand- 
Ing  the  prevalence  of  the  doctrine  of  implied  findings. — Bordeaux  v.  Bor- 
deaux, 30. 

Condonation — Adultery. 

3.  Held,  In  an  action  for  divorce  on  the  ground  of  a  wife's  adultery,  that 
where  plaintiff's  wltnesHes  Informed  him  of  such  adultery  within  two  or 
three  days  after  its  occurrence,  on  December  23,  1897,  and,  notwithstanding 
such  knowledge,  he  continued  to  live  with  defendant  as  his  wife  until 
January  26,  1808,  occupying  the  same  room  with  her.  In  which  there  was 
but  one  bed,  etc.,  he  thereby  condoned  her  offense,  and  was  not  entitled  to 
a  divorce  by  reason  thereof. — Bordeaux  v.  Bordeaux,  36. 
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Custody  of  Children — Powers  of  Court. 

4.  Under  Civil  Code,  Section  192,  providing  that  in  an  action  for  divorce 
the  court  may,  before  or  after  Judgment,  give  such  direction  for  the  cus- 
tody of  the  children  as  may  seem  necessary  or  proper,  and  may  at  any  time 
vacate  or  modify  the  same,  the  court  should,  of  its  own  motion,  where  the 
parents  make  no  petition,  inquire  into  the  facts  and  make  the  necessary 
order  for  the  custody  of  the  children,  and  must  do  so  when  moved  by  either 
party,  irrespective  of  whether  such  party  was  in  default,  or  not,  in  the  suit, 
or  whether  he  or  she  was  the  guilty  party ;  and,  if  a  mistake  is  made  in  the 
first  instance,  the  court  should  remedy  the  same,  on  a  proper  showing,  as 
soon  thereafter  as  possible. — Pearce  v.  Pearce,  269. 

EQUITY. 
Adverse  Claims — Mines. 

1.  U.  S.  Rev.  St.  Sec.  2326,  as  amended  by  Act  March  3,  1881,  c.  140. 
21  Stat.  505  (U.  S.  Comp.  St.  1901,  p.  1430),  providing  that,  if  title 'to 
the  ground  in  controversy  in  an  action  to  establish  an  adverse  claim  to  a 
mining  location  shall  not  be  established  by  either  party,  the  Jury  shall  so 
find,  does  not  require  that  such  finding  should  be  by  n  Jury,  where  .the  suit 
to  determine  the  adverse  claim  is  in  equity. — Mares  v.  Dillon,  117. 

Mines — Adverse  Claims — Possession. 

2.  Code  of  Civil  Procedure,  Section  1310,  provides  that  an  action  may  be 
brought  by  any  person  against  another,  who  claims  an  estate  or  interest  in 
real  property  adverse  to  him,  to  determine  such  adverse  claim ;  and  Section 
1322  declares  that.  In  an  action  to  determine  the  respective  rights  of  claim- 
ants to  the  possession  of  a  mining  claim.  It  is  immaterial  which  party  is 
in  possession,  and  that  it  is  sufficient  If  it  appears  from  the  pleadings  that 
an  application  for  a  patent  has  been  made  and  an  adverse  claim  filed  and 
allowed,  and  requires  the  verdict  or  decision  to  find  which  party  is  entitled 
to  possession  of  the  premises.  Held,  that  where  the  complaint  in  an  action 
to  determine  an  adverse  claim  to  a  mining  location  set  up  the  filing  of 
plaintiff's  adverse  claim,  as  provided  by  Section  1322,  after  defendant  had 
applied  for  a  patent,  and  prayed  that  defendant  be  required  to  set  forth 
the  nature  of  his  claim  to  the  ground,  and  that  all  adverse  claims  of  de- 
fendant might  be  determined  by  the  Judgment  of  the  court,  and  the  answer 
denied  plaintiff's  ownership  and  possession,  and  prayed  that  defendant  be 
adjudged  to  be  the  owner  and  entitled  to  possession  of  the  premises  sued 
for,  the  suit  was  one  of  equitable  cognizance,  and  not  an  action  at  law. — 
Marc8  V.  Dillon,  117. 

Jurisdiction. 

3.  A  court  of  equity,  having  obtained  Jurisdiction  of  an  action  for  one 
purpose,  may  retain  that  Jurisdiction  for  all  purposes  necessary  to  the  com- 
plete protection  of  plaintiff's  rights. — McConnell  v.  Combination  M.  A  M. 
Co.,  239. 

Adequacy  of  Remedy  at  Law. 

4-..  A  court  of  equity  will  not  interfere  when  the  remedy  at  law  is  ade- 
quate.— Burton  v.  Kipp,  275. 

Public  Lands — Declaration — Good  Faith. 

5.  Plaintiff  in  a  suit  In  equity  to  declare  bona  fide  purchasers  of  a  pre- 
emption to  be  his  trustees,   praying  that  they  be  decreed  to  execute  and 
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deliver  to  him  a  deed  tuerefor  free  from  all  incambrances,  predicated  on 
contest  of  the  original  entry,  has  no  equity  which  will  prevail  over  tHe 
title  of  defendants,  wher«  he  never  made  a  declaration  of  homestead  as  to 
the  contested  pre-emption,  nor  paid  any  fees  for  the  land,  and  his  good 
faith  in  bringing  the  suit  Is  questionable. — Graham  v.  Orcat  Falls  W.  P. 
d  T.   Co.,  393. 

Jurisdiction — Extent. 

0.  When  a  court  of  equity  takes  Jurisdiction  of  a  controversy  between 
parties,  its  Jurisdiction  is  full  and  complete,  and  It  may  render  a  final 
Judgment  in  relation  to  ail  matters  Involved  In  and  growing  out  of  that 
controversy. — Maloney  v.  King  et  at.,  414. 

ESCROW. 
See  Deeds,  5. 

• 

EVIDENCE. 
See  Minks,  1,  2,  3. 

Newly  Discovered — New  Trial. 

1.  Code  of  Civil  Procedure,  Section  ll"*!,  authorizes  the  granting  of  a  new 
trial  for  newly  discovered  evidence,  which  the  moving  party  could  not  with 
reasonable  diligence  have  discovered  and  produced  at  the  trial.  In  an  action 
to  recover  a  loan  plaintiff  testified  in  justice's  court  that  no  one  was  present 
when  the  loan  was  made,  but  in  the  district  court  testified  that  his  wife 
was  present.  Defendant  asked  no  continuance  to  secure  impeaching  wit- 
nesses, and  made  no  effort  to  that  end,  but  himself  testified  to  the  contra- 
diction.    Hcldj  that  a  new  trial  was  properly  refused. — i<tnHh  v.  Shook,  30. 

Newly  Discovered — Aflldavits. 

2.  The  party  moving  for  a  new  trial  on  the  ground  of  newly  discovered 
evidence  must  show  by  his  own  affidavit  that  the  new  evidence  was  not 
known  to  him  at  the  time  of  the  trial,  and  the  affidavits  of  other  persons 
on  that  question  are  not  sufficient. — Smith  v.  SJiook,  30. 

Confilcting-  Finding  of  Jury  Conclusive. 

3.  Where  the  evidence  was  conflictiu^  as  to  whether  there  was  a  contract, 
the  Jury's  finding  is  concluslvo.  -  .l/rJ////an  v.  Frank,  01. 

Injunction — Contempt. 

4.  In  a  proceeding  to  punish  for  contempt  in  violating  an  injunction 
restraining  defendants  from  working  mining  properties  decreed  to  be  tbe 
property  of  plaintiff,  much  of  the  evidence  to  show  that  the  properties  on 
which  defendants  wjurked  belonged  to  plaintiff  was  speculative,  and  based 
on  projections  made  on  conclusions  from  facts  observed  in  workings  remote 
from  the  points  in  controversy.  Jlcld  not  sufficient  to  sustain  a  conviction. 
— fftatc  ex  rcl.  Botston  d-  Mont.  Cou.  C.  d-  /S'.  .1/.  Co.  V.  District  Court,  »G. 

Contract — Conversations. 


tf. 


>.  Civil  Code,  Seciif)n  21S(>,  provides  that  the  execution  of  a  contract  In 
writing,  whether  roqnlred  to  be  in  writing  or  not,  supersedes  all  the  oral 
negotiations  or  stipulations  concerning  its  matter  which  preceded  or  ac- 
companied Its  execution,  and  hence  evidence  of  negotiations  and  conversa- 
tions Immediately  preceding  the  execution  of  a  written  contract  Is  Incom- 
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petent  to  show  an  agreement  concerning  Its  matter  made  by  one  clalme<l 
to  be  bound  thereby. — Largey  v.  Leggat,  148. 

inspection — Books  and  Papers — Pending  Action. 

6.  Where,  on  an  application  tor  inspection  of  books  and  papers,  it  ap- 
peared that  the  evidence  sought  was  desired  for  use  In  a  pending  action, 
and  that  it  was  in  defendant's  possession,  and  related  to  the  merits  of  the 
action  stated  by  plaintiff,  it  was  not  a  prerequisite  to  the  granting  of  such 
application  that  plaintiff  should  also  show  that  the  evidence  could  not  be 
obtained  from  other  sources. — State  ex  rcl.  Boston  d  Mont.  Con.  C.  d  S.  M. 
Co.  V.   District   Court,  206. 

Inspection — Time. 

7.  Under  Code  of  Civil  Procedure,  Section  1810,  declaring  that  an  inspec- 
tion of  evidence  shall  be  had  within  a  specified  time,  an  order  granting  an 
inspection  is  defective,  where  it  fails  to  fix  the  time  at  which  the  inspection 
shall  begin  and  when  It  shall  be  completed.— /^taU*  ex  rel.  Boston  d  Mont. 
Con.  C.  d  S.  M.  Co.  \.  District  Court,  206. 

Inspection — Letters — Letter  Pross  Copies. 

8.  Where  an  order  directed  defendant  to  permit  plaintiff  to  luspect  original 
letters  in  defendant's  possession,  a  further  provisioin  that  plaintiff  should 
also  be  entitled  to  examiue  "letterpress  copies  of  such  letters"  was  erro- 
neous.— IStatc  ex  rel.  Boston  d  Mont.  Con.  C.  d  S.  M.  Co.  v.  District  Court, 
206. 

Inspection — Limitation. 

0.  Where,  in  an  action  to  have  defendant  declared  a  constructive  trustee 
of  a  certain  interest  in  mining  property,  plaintiff  claimed  that  he  had  been 
deprived  of  the  same  by  reason  of  a  fraudulent  consplracj'  by  defendant 
and  certain  others,  by  means  of  which  defendant  acquired  title  to  the 
property,  an  order  for  inspection  of  defendant's  books  and  papers  with 
reference  to  such  property  should  have  been  limited  to  such  of  the  corres- 
pondence between  defendant's  executive  officers  and  its  agents  through 
whom  the  purchase  of  the  property  was  made  as  related  to  the  acquisition 
of  the  title  to  such  property. --»S'fafc  ex  rcl.  Boston  d  Mont.  Con.  C.  d  S.  M. 
Co.  V.  District  Court,  20(). 

Mines — Inspection — Limitation — Access — Issues. 

10.  An  order  granting  inspection  of  the  underground  workings  of  a  min- 
ing claim  should  determine  and  fix  the  means  of  access,  and  strictly  limit 
the  examination  to  the  workings  of  which  it  is  necessary  for  plaintiff  to 
have  knowledge  In  order  to  make  surveys  and  maps  to  elucidate  the  issues 
in  controversy. — State  ex  rcl.  Boston  d  Mont.  Con.  C.  d  S.  M.  Co.  v.  District 
Court,  200. 

Mines — Inspection — Cost— Kvidence. 

11.  I'nder  Code  of  Civil  Procedure,  Section  1317,  requiring  plaintiff  to  pay 
the  cost  of  an  inspection  of  the  underground  workings  of  mining  property 
in  controversy,  an  order  granting  such  an  inspection,  and  arbitrarily  fixing 
the  amount  to  be  paid  by  plaintiff  to  defendant  for  lowering  and  hoisting 
plaintiff's  agents  engaged  in  such  inspection  at  a  certain  sum,  without  hear- 
ing any  evidence  as  to  the  actual  cost,  was  erroneous. — State  ex  rel.  Boston 
d  Mont.  Con.  C.  d  S.  M.  Co.  v.  District  Court,  206. 
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Parol — Application  of  Payment. 

12.  Under  Civil  Code,  Section  2006,  proTidlng  that  where  a  debtor  Doakes 
a  payment  which  la  equally  applicable  to  two  or  more  obligations  it  sball  be 
applied  according  to  the  intention  expressed  by  the  debtor,  or.  If  no  SDCti 
application  is  made,  then  the  creditor  may  apply  it  to  the  extinction  of  any 
obligation,  where  several  written  instruments  relating  to  the  same  Indebt- 
edness contained  no  provision  for  the  order  of  payment,  parol  evidence  wsui 
competent  to  show  what  application  of  a  payment  was  agreed  on. — Orogam 
V.   Valley  Tradinff  Co.,  229. 

Conflict  — Alfirmance. 

13.  Where  the  instructions  fairly  presented  to  the  Jury  the  questions  in- 
volved, and  the  evidence  is  conflicting  and  is  amply  sufficient  to  sustain  tli« 
verdict,  and  no  reversible  error  is  apparent,  the  case  will,  on  appeal,  be 
affirmed. — Rotce  \.  Shannon,  238. 

Corporations — Action   Against  Officers — Sufficiency. 

14.  In  an  action  by  minority  stockholders  against  the  officers  and  directors 
of  a  corporation  for  fraudulently  diverting  and  misappropriating  its  funds, 
evidence  examined,  and  held  sufficient  to  charge  the  president  and  secretary 
with  knowledge  of  all  expenditures  made,  to  whom  they  were  made,  and 
for  what  purpose. — McConncll  et  al.  v..  Combination  M.  <£  if.  Co.,  23y. 

Stockholders'    Meetings — Minutes — Admissibility.    . 

15.  Minutes  of  a  stockholders*  meeting,  consisting  of  separate  sheets  ot 
paper  pinned  to  the  leaves  of  a  record  book,  are  insufficiently  identified  to 
make  them  admissible. — McVonncll  ct  al.  v.  Combination  M.  d  M.  Co.,  231). 

Corporations — By-Laws — Admissibility. 

IG.  Under  Code  of  Civil  Procedure,  Section  3130,  providing  that,  when 
part  of  a  writing  is  given  in  evidence  by  one  party,  the  whole  on  the  same 
subject  may  be  Inquired  into  by  the  other,  the  act  of  plaintiffs,  in  an  action 
against  the  officers  and  directors  of  a  corporation  for  fraudulently  diverting 
and  misappropriating  the  corporate  funds,  in  first  introducing  some  insuffi- 
ciently identified  by-laws,  though  denying  the  legality  of  their  adoption, 
renders  the  others  admissible  on  behalf  of  the  defendants. — McConnell  et 
al.  V.  Combinalion  M.  d  M.  Co.,  239. 

Written    Assignment — Oiigiual — Copy. 

17.  In  an  action  on  an  assigned  demand  there  w^as  admitted  in  evidence 
on  behalf  of  plaintiff  a  so-called  "duplicate"  written  assignment,  but  on 
appeal  by  defendant  It  did  not  appear  from  the  record  whether  the  original 
or  duplicate  assignment  was  delivered  to  plaintiff  by  the  assignor,  or 
whether  the  paper  admitted  in  evidence  was  merely  a  copy  of  the  orlgiDai. 
Ilvlil,  that  it  wuK  not  shown  that  error  was  committed,  even  if  the  original 
or  duplicate  should  have  been  produced  Instead  of  a  copy. — Hennes^y  v. 
Kvnnvdjf  Furniture  Co.,  264. 

I'arol — Explanation. 

18.  IMalntlff  claimed  that  she  deposited  with  defendant  money  to  be  ap- 
plied on  the  price  of  furniture,  on  an  understanding  that,  if  the  sale  should 
not  be  consummated,  the  money  should  be  returned,  and  defendant  claimed 
there  was  a  sale  and  part  payment.  Ilebl,  that  it  was  proper  to  admit 
testimony  on  behalf  of  plaintiff  to  explain  the  purpose  and  meaning  of  a 
receipt  given  by  defendant  to  plaintiflT. — Henneasy  v.  Kennedy  Furniture 
Co.,  204. 
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New  Trial — Surprise — Newly  Discovered  Evidence. 

19.  The  granting  or  refusing  of  a  new  trial  upon  the  ground  of  surprise 
or  newly  discovered  evidence  rests  largely  in  the  discretion  of  the  trial 
court,  and  Its  ruling  will  not  be  disturbed  in  the  absence  of  an  abuse  of 
such  discretion. — Landeau  v.  Frazier,  267. 

Conflict — Findings. 

20.  Where  there  is  evidence  to  sustain  the  findings  of  the  trial  court,  and 
the  evidence  is  conflicting,  the  flndings  and  decision  will  not  be  disturbed 
on  appeal. — Landeau  v.  Frazier,  267. 

Municipal  Corporation — Bonds — Reports  of  Treasurer — Sureties. 

21.  Reports  of  a  city  treasurer  to  the  city  council  of  moneys  received  and 
disbursed  during  the  month,  which  he  is  required  to  make  by  Political  Code, 
Section  4788,  may  be  given  in  evidence  against  the  sureties  on,  his  official 
bond,  and  are  prima  facie  true,  and,  when  not  contradicted  by  the  sureties, 
are  binding  on  them. — City  of  Philipshurg  v.  Degenhartj  299. 

Appeal — Conflict — Sufficiency. 

22.  The  evidence  being  conflicting,  its  sufficiency  to  sustain  the  verdict  or 
Judgment  will  not  be  considered  on  appeal. — Butte  Mining  d  Milling  Co.  v. 
Kenyan,  314. 

Conflict — Insufficiency — Appeal. 

23.  Where  there  is  a  substantial  conflict  in  the  evidence,  the  supreme 
court,  on  appeal,  will  not  reverse  the  Judgment  of  the  lower  court  on  the 
ground  of  alleged  insufficiency  of  the  evidence. — Butte  Mining  d  Milling  Co. 
V.  Kenyon,  314. 

Cross- Examfhation — Appeal. 

24.  Error  in  refusing  to  permit  cross-examination  of  plaintiffs'  witness  as 
to  the  extent  of  his  admitted  interest  in  the  suit  is  not  ground  for  reversal, 
where  other  evidence  shows  that,  for  purposes  of  collection,  the  witness 
had  assigned  to  plaintiffs  his  account  against  defendants,  which  constituted 
one  of  the  causes  of  action. — Ilefferlin  ct  al.  v.  Karlman  et  ol.,  348. 

Cross- Examination — Restriction. 

25.  Cross-examination  should  not  be  unduly  restricted. — Hefferlin  et  al.  v. 
Karlman  et  al.,  348. 

Mortgages — Admissibility — Building  and   Loan  Associations. 

26.  In  an  action  to  foreclose  a  building  and  loan  association  mortgage  the 
member's  certificate  of  stock,  and  the  by-laws  and  statements  printed  there- 
on, constituting  the  contract  between  the  association  and  such  member, 
were  properly  admitted  in  evidence. — Floyd-Jones  v.  Anderson  et  al.,  351. 

Building  and  Loan  Associations — By-Laws — Mortgages. 

27.  In  an  action  to  foreclose  a  building  and  loan  association  mortgage  it 
was  immaterial,  on  the  question  of  the  admissibility  of  matter  which  pur- 
ported to  be  the  by-laws  of  the  association,  whether  it  in  fact  constituted 
such  by-laws  or  not,  where  it  constituted  a  part  of  the  written  contract 
existing  between  the  shareholder  and  the  association,  and  was  given  to  him 
by  the  association  as  the  by-laws. — Floyd-Jonea  v.  Anderson  et  al.,  351. 
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Insolvency — Question  of  Fact. 

28.  Insolyent^y  Is  a  qnestion  of  fact  to  be  pcoyed  by  evidence,  and  is  not 
presumed. — Floyd-Jones  v.  Anderson  ct  al.,  351.   . 

Insufficiency — Findings — Specification  of  Krrors. 

29.  Under  Code  of  Civil  Procedure,  Section  1173,  a  specification  in  the 
statement  that  the  court  erred  in  making  a  certain  finding,  "there  being 
insufficient  evidence  to  Justify  said  finding,  and  the  evidence  being  insufll- 
cient  to  support  the  same,  and  said  finding  is  contrary  to  the  evidence,  and 
wholly  unsupported  thereby,"  is  not  a  proper  specification  of  the  insuffi- 
ciency of  the  evidence. — Schilling  v.   Curran,  370. 

Offer  of  Proof— Good  Faith. 

30.  An  offer  to.  prove  is  not  sufficient,  without  having  the  witness  present 
and  calling  him,  or  asking  leave  to  call  him,  or  without  affirmatively  show- 
ing that  the  offer  is  made  in  good  faith,  and  with  the  means  of  doing  or 
trying  to  do  what  is  desired. — Schilling  v.  Curran,  370. 

Keopenlng  Case-  Further  Testimony. 

31.  Where  counsel  for  defendant  had,  in  his  case  in  chief,  introduced  evi- 
dence bearing  on  the  connection  of  plaintiff  with  the  fraudulent  acts  of  a 
debtor,  it  was  his  duty  to  have  completed  his  showing  in  that  regard  before 
he  closed  his  case,  and  it  was  proper  to  refuse  to  allow  him  to  reopen  It 
for  the  purpose  of  introducing  further  evidence  on  that  subject. — Schilling 
V.  Curran,  370. 

Witness  on  Former  Trial — Admissibility. 

32.  The  testimony  of  a  witness  on  a  former  trial  is  Inadmissible  in  the 
absence  of  a  showing  that  it  was  given  in  an  action  between  the  same  par- 
ties relating  to  the  same  manner. — Leggat  v.  Carrol,  384. 

Referees — Erroneous  Admission-.— Appeal. 

33.  Admission  of  immaterial  evidence  in  an  .action  tried  by  a  referee  la  not 
ground  for  reversal,  there  being  sufficient  competent  evidence  to  sustain 
the  Judgment. — Way  v.  Sherman,  410. 

Conflict-   Findings  -Appeal. 

34.  The  judgment,  so  far  as  it  depends  on  findings  of  fact,  will  not  be 
disturbed  on  conflicting  evidence. — Way  v.  Sherman,  410. 

Proof  of  Lost  Instrument — Sufficiency. 

35.  I'nder  the  provisions  of  the  Code  of  Civil  Procedure,  in  order  to  estab- 
lish the  former  existence  of  an  instrument  in  writing,  under  which  plaintiff 
claims,  he  is  compelled  to  prove  its  execution  and  contents,  Including  all 
the  substantial  parts  of  the  lost  Instrument,  to  such  an  extent  as  to  con- 
stitute a  practical  reproduction  of  the  instrument  in  all  of  its  substantial 
parts.-  -CapeU  ct  al.  v,  Fagan,  507. 

Lost  Instrument — Proof — Competency. 

36.  Proof  of  negotiations,  conversations  and  acts  of  parties  before,  at  the 
time  of  and  after  the  execution  of  a  written  instrument^  are  not  competent 
to  prove  its  contents  where  the  instrument  Is  lost. — Capell  et  aL  v.  Fagan, 
507. 
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Lost  Instrument — Parol  Testimony. 

37.  Where  a  written  contract  Is  to  be  proved  by  parol  testimony,  no  vague, 
uncertain  recollection  concerning  its  stipulations  ought  to  supply  the  place 
of  the  written  instrument  Itself,  but  the  substance  of  the  agreement  must 
be  proved  satisfactorily. — Capell  et  al.  v.  Pagan,  507. 

Contracts — Consideration.  * 

38.  While,  under  the  statutes,  the  consideration  need  not  be  mentioned  in 
a  deed,  yet,  if  it  is  mentioned  and  set  forth  in  the  deed,  it  becomes  a  sub- 
stantial part  of  the  contents  thereof,  and  must  be  proven  like  any  o^her 
of  the  contents  on  loss  thereof. — CapcU  et  al.  v.  Pagan,  507. 

Lost  Instrument — Proof — InsuiUclency. 

39.  In. an  action  t.o  recover  a  portion,  of  a  mining  claim,  in  which  plalntiirs 
claimed  under  a  deed  which  had  been  destroyed,  evidence  considered,  and 
held  not  to  show  the  contents  of  the  deed  by  such  direct  and  positive  evl^ 
d4nce  as  to  enable  the  court  to  say  that  there  was  a  conveyance. — Capell  et 
al.  V.  Pagan,  507. 

Robbery — Details — Conspiracy. 

40.  Where  defendant,  while  engaged  in  attempting  to  rob  the  safe  on  a 
train,  robbed  a  mail  clerk,  on  a  prosecution  for  the  robbery  of  the  mall 
clerk  it  was  proper  to  admit  evidence  as  to  all  the  details  of  the  attempted 
robbery  of  the  train,  and  a  conspiracy  therefor.— fif^afe  v.  Howard,  518. 

Criminal    Law — Letters — Handwriting — Identification. 

41.  Where,  on  a  criminal  prosecution,  the  state  ofTered  in  evidence  a  letter 
claimed  to  have  been  written  by  accused,  and  a  witness  testified  that  he 
was  familiar  with  defendant's  handwriting,  and  that  the  letter  looked  like 
his  writing,  and  that  the  signature  was  his  signature,  there  was  a  sufficient 
identification  of  the  letter  as  one  written  by  defendant.— /State  v.  Howard , 
518. 

Criminal   Law — Insanity — Letters — Harmless   Error. 

42.  Where  a  letter  improperly  admitted  was  Immaterial,  and  the  only 
defense  made  in  'the  case  was  insanity, '  the  admission  of  the  letter  was 
harmless  error. — State  v.  Howard,  518. 

Criminal  Law — Prejudicial  Error. 

43.  In  a  criminal  case,   error  in  the  admission  of  evidence,   to.  secure  a 

reversal  of  a  judgment  of  conviction,  must  be  prejudicial  to  the  defendant. 

— State  V.  Howard,  518. 

« 
Criminal  Law — Commitment — Identification. 

44.  Where  the  warden  of  the  penitentiary  testified  that  defendant  had  been 
confined  in  the  penitentiary,  and  there  was  admitted  In  evidence  a  commit- 
ment against  him,  and  it  appeared  that  the  date  of  his  commitment  and 
release  corresponded  with  the  requirements  of  the  commitment,  and  other 
witnesses  testified  that  they  knew  defendant  when  he  was  in  the  peni- 
tentiary, an  objection  that  defendant  was  not  identified  as  the  man  to  whom 
the  commitment  referred  was  of  no  merit. — State  v.  Howard,  518. 
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Criminal  Law — Prior  Conviction — ^Manner  of  ProviDg. 

45.  The  proper  manner  of  proving  a  prior  conviction  is  not  by  the  Intro- 
duction of  the  commitment,  but  by  the  record  of  the  judgment.  (Code  of 
Civil  Procedure,  Sec.  3193.) — State  v.  Howard,  518. 

Robbery — Insanity — Cross-Kxaminatlon. 

46.  Where,  on  a  prosecution  for  robbery,  a  witness  on  direct  examination 
testified  that  he  had  been  confined  in  the  penitentiary,  and  that  he  had 
known  the  defendant  for  about  fifteen  months,  and  had  observed  his  de- 
meanor at  the  penitentiary,  and  that  he  thought  defendant  Insane,  ques- 
tions put  to  him  on  cross-examination  for  the  purpose  of  showing  that  he 
was  a  member  of  the  conspiracy  which  resulted  in  the  robtiery  were  not 
improper,  as  exceeding  the  proper  limits  of  cross-examination. — State  v. 
Howard,  518. 

Criminal  Law — Cross-Exnmlnatiun — Question  Tending  to  Degrade  Witness. 

47.  Where  a  witness  for  defendant  had  testified  that  he  had  been  in  the 
penitentiary,  and  that  he  was  then  in  Jail,  a  question  put  to  him  on  cross 

i  examination  as  to  whether  he  was  not  in  jail  on  a  charge  of  holding  up  a 

saloon  was  not  erroneous,  as  tending  to  degrade  the  witness.  The  question 
was  not  prejudicial,  as  not  proper  cross-examination. — State  v.  Howard, 
518. 

Robbery — Ow^nershlp  of  Money  Taken. 

48.  On  a  prosecution  for  robbery,  the  fact  that  the  money  taken  was  in 
prosecutor's  possession  is  sufllcicnt  evidence  of  ownership  to  sustain  a  con- 
viction.— State  V.  Howard,  518. 

Corporations — Manner  of  Proving  Organization. 

49.  The  organization  of  a  corporation  under  the  state  law  was  properly 
proved  by  a  copy  of  its  certificate  of  incorporation,  certified  by  the  secretary 
of  state,  under  Code  of  Civil  Procedure,  Section  8207. — M' extern  Iron  Work« 
V.  Montana  Pulp  d  Paper  Co.,  550. 

Mechanic's  Liens — Foreclosure. 

50.  In  a  proceeding  to  foreclose  a  mechanic's  Hen,  evidence  reviewed,  and 
held  to  sustain  a  finding  that  the  materials  and  labor  were  furnished  under 
a  single  contract  on  an  open*,  continuous  account. — Western  Iron  Work»  v. 
Monta4fia  Pulp  d  Paper  Co.,  550. 

EXECUTIONS. 
Defective  Writ — Seal  of  Court — Curative  Act. 

1.  A  sale  made  under  an  execution  defective  by  reason  of  its  failure  to 
contain  the  seal  of  the  court  is  validated  by  Act  of  March  2,  1899  (Session 
Laws  'of  1899,  p.  145),  providing  that  all  Judicial  sales  of  real  property 
previously  made  to  satisfy  valid  Judgments  shall  be  sufilclent  to  sustain  a 
sheriff's  deed  based  on  the  sale,  and  all  defects  In  the  issuance  of  execution 
shall  be  disregarded. — Burton  v.  Kipp,  275. 

Judgment  Roll — Issuance  of  Writ. 

2.  Under  Code  of  Civil  Procedure.  Section  1210,  providing  that  a  party 
may  at  any  time  within  six  months  after  the  entry  of  Judgment  have  an 
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ezecntlon  issued  for  its  enforcement,  the  making  up  of  tbe  Judgment  roil, 
as  required  by  Section  1196,  is  not  a  prerequisite  to  the  issuance  of  execu- 
tion.— Burton  v.  Kipp,  275. 

Sale — Inadequacy  of  Price — Validity. 

3.  Under  Code  of  Civil  Procedure,  Section  1227,  providing  that  all  sales 
under  execution  shall  be  at  auction,  to  the  highest  bidder,  mere  Inadequacy 
of  the  price,  not  attended  by  fraud,  mistake  or  surprise  tending  to  influence 
the  result,  does  not  invalidate  such  a  sale. — Burton  v.  Kipp,  275. 

Sale — Notice — Validity — Remedy. 

4.  Under  Code  of  Civil  Procedure,  Section  1225,  prescribing  the  notice  to 
be  given  of  sales  under  execution,  and  Section  1226,  providing  that  an 
officer  selling  without  the  notice  prescribed  forfeits  |500  to  the  aggrieved 
party,  in  addition  to  his  actual  damages,  failure  to  give  the  notice  does  not 
Invalidate  the  sale,  the  remedy  provided  being  exclusive. — Burton  v.  Kipp, 
275. 

Sale — Parcels — Presumption  of  Regularity. 

5.  Code  of  Civil  Procedure,  Section  1227,  provides  that,  when  real  prop- 
erty sold  under  execution  consist  of  several  "known  lots  or  parcels,"  they 
must  be  sold  separately.  Section  3266  states  the  legal  presumption  that 
official  duty  has  been  performed.  Held,  that  it  must  be  presumed  that  an 
officer  complied  with  the  statute  in  the  sale  of  a  city  lot,  though  it  was 
composed  of  two  parcels  and  was  sold  in  gross,  since  the  parcels  may  not 
have  been  known,  or  may  have  been  offered  separately  and  sold  in  grodi 
only  after  it  was  found  that  there  were  no  bidders  for  the  parcels. — Burton 
v.  Kipp,  275. 

FAIR  TRIAL. 

See  District  Judges,  1-14. 

See  Constitution,  11-21. 

See  Legislature. 

See  Change  op  Venue. 

See  Contempt,  5,  9. 


FINDINGS. 


Not  Within  Issue — ^Decree. 


1.  Findings  not  within  the  issue  made  by  the  pleadings  will  not  support 
a  decree. — Largey  v.  Leggatj  148. 

Judgments — Appeal — Exceptions. 

2.  Under  the  express  provisions  of  Code  of  Civil  Procedure,  Section  1114, 
no  judgment  can  be  reversed  on  appeal  for  want  of  a  finding  at  the  instance 
of  a  party  who  has  not  requested  the  findings,  nor  in  cases  of  defects  in  the 
findings,  unless  exceptions  have  been  made  in  the  trial  court  as  provided 
In  Section  1115. — Qrogan  v.  VaJley  Trading  Co.,  229. 

Deed — Harmless  Error. 

3.  The  error  in  a  finding  that  a  deed  was  executed  December  16,  18{)3, 
where,  under  the  facts  admitted,  it  was  executed  "on  or  about  April  19, 
1893."  was  harmless. — Orogan  v.  Valley  Trttding  Co.,  229. 
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Conflict  In  Evidence — ^Appeal.  - 

4.  Findings  of  the  trial  court,  based  on  conflicting  eyidence,  will  not  be 
disturbed  on  appeal. — Hennessy  v.  Kennedy  Furniture  Co.,  264. 

Conflict  in  Evidence — Appeal. 

5.  Where  there  is  evidence  to  sustain  the  findings  of  the  trial  court,  and 
the  evidence  is  conflicting,  the  findings  and  decision  will  not  be  disturbed 
on  appeal. — Landeau  v.  Frazier,  267. 

Time  for  Making  Bequest. 

6.  Under  Code  of  Civil  Procedure,  Section  1114,  requests  for  findings  made 
after  the  filing  of  the  findings  and  conclusions  of  law  are  presented  too  late, 
and  the  want  of  such  findings  cannot  be  made  a  ground  for  reversal. — 
Schilling  v.   Curran,  370. 

Bankruptcy. 

7.  In  proceedings  by  a  trustee  in  bankruptcy  to  recover  property  sold  by 
the  bankrupt  within  four  months  prior  to  the  filing  of  the  petition,  a  find- 
ing of  fact  as  to  whether  the  property  was  sold  within  four  months  pre- 
ceding the  date  of  the  adjudication  in  bankruptcy  was  unnecessary,  where 
it  was  undisputed  on  the  trial  that  the  sale  was  made  on  June  2d,  and  that 
the  adjudication  was  made  on  July  18th  of  the  same  year. — Schillinff  v. 
Curran,  370. 

Objections — Appeal — Presumptions. 

8.  Where  a  finding  on  the  value  of  property  in  dispute  was  made,  and  not 
objected  to,  and  the  sufficiency  of  the  evidence  is  not  brought  before  tlie 
supreme  court  for  consideration,  that  court  will  presume  that  the  finding 
was  sustained  by  the  evidence,  and  will  not  consider  a  contention  that  the 
Judgment  is  execessive. — Schillinp  v.   CurraUj  370. 

Implied — Appeal — Itequest. 

0.  W^here  the  record  on  appeal  does  not  disclose  that  any  findings  were 
requested  by  either  party,  or  that  any  were  made,  all  findings  necessary  to 
support  the  Judgment  are  implied. — Slater  Brick  Co.  v.  Shackleton  et  ol., 
390. 

Appeal — Confiict  in  Evidence. 

10.  Where  the  evidence  is  confiict Ing,  the  supreme  court  on  appeal  will 
not  disturb  the  findings  of  the  trial  court. — Slater  Brick  Co.  v.  8?Mckleton 
et  al.,  390. 

GUARDIAN    AND    WARD. 
Attorney — Right  to  Appear  for  (luardian. 

1.  That  a  party  becomes  insane  while  indebted  to  an  attorney  who  was 
representing  him  at  the  time  with  respect  to  his  property  Interests  does  not 
give  such  attorney  the  right  per  se  to  appear  as  attorney  for  the  party's 
guardian,  who  by  reason  of  such  appointment,  as  provided  by  Civil  Code, 
Section  3161,  becomes  responsible  for  the  estate  and  the  proper  conduct  of 
the  incompetent's  affairs. — State  ew  rel.  Davis  v.  District  Court,  8. 
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Insanity — Appointment  of  Guardian — Lien. 

2.  Where  at  the  time  of  the  insanity  of  a  client  he  was  indebted  to  his 
attorney  who  had  charge  of  his  interests,  the  appointment  of  a  guardian 
for  the  client  did  not  divest  the  attorney  of  any  Hen  or  security  which  he 
had  at  the  time  to  secure  payment  of  his  fees. — State  ex  rel.  Davis  v.  Dis- 
trict Court  J  8. 

Allowance  of  Claims — Attorney's  Fees. 

3.  Under  Code  of  Civil  Procedure,  Section  2810  et  8cq.,  providing  for  the 
allowance  and  payment  of  claims  against  the  estate  of  an  incompetent  by 
his  guardian,  a  guardian  appointed  for  an  incompetent  who  was  Indebted 
to  his  attorney  for  fees  at  the  time  of  such  appointment  could  not  pay  such 
attorney  the  fees  claimed  to  be  due  out  of  the  funds  of  the  incompetent's 
estate  until  such  claims  had  been  allowed  by  the  court. — State  ex  rel.  Davis 
V.  DOtrict  Court y  8. 

Substitution  of  Attorneys — Fees. 

4.  Under  Code  of  Civil  Procedure,  Section  399,  providing  that  an  attorney 
in  an  action  may  be  changed  on  the  order  of  the  court  on  an  application  of 
either  client  or  attorney,  after  notice  from  one  to  the  other,  an  incompe- 
tent's guardian  was  absolutely  entitled  to  have  a  different  attorney  substi- 
tuted to  represent  him,  for  the  firm  which  had  represented  the  Incompetent 
prior  to  the  guardian's  appointment,  notwithstanding  the  fees  due  such 
substituted  attorneys  have  not  been  paid. — State  ex  rel.  Davis  v.  District 
Court,  8. 

INFORMATION. 

See  CRiMiMAii  Law,  2,  6,  6. 

INJUNCTIONS. 

Action  on  Bond — Pleadings. 

1.     The  complaint  on  an  injunction  bond,  conditioned  for  payment  of  dam 
ages  suffered  by  reason  of  the  injunction,  If  It  be  decided  there  was  no  right 
thereto,  must  allege  a  failure  to  pay. — Van  Horn  v.  Holt^  69. 

Contempt — Evidence. 

2.  In  a  proceeding  to  punish  for  contempt  in  violating  an  Injunction 
restraining  defendants  from  working  mining  properties  decreed  to  be  the 
property  of  plaintiff,  much  of  the  evidence  to  show  that  the  properties  on 
which  defendants  worked  belonged  to  plaintiff  was  speculative,  and  based 
on  projections  made  on  conclusions  from  facts  observed  In  workings  remote 
from  the  points  In  controversy.  Held  not  sufficient  to  sustain  a  conviction. 
State  ex  rel.  Boston  d  Mont.  Con.  C.  4c  S.  M.  Co.  v.  District  Court,  96. 

Trespass — Mining  Claim — Contempt — Evidence. 

3.  Plaintiff  in  an  action  for  an  Injunction  to  restrain  trespass  on  a  mining 
claim  alleged  that  another  cause  of  action,  which  was  stricken  from  the 
complaint,  was  for  damages  for  trespasses  on  veins  lying  south  of  the  vein 
with  reference  to  which  injunction  was  sought,  and  the  court  found  all  the 
issues  for  plaintiff.  On  a  subsequent  proceeding  to  punish  defendants  for 
violation  of  the  injunction  the  evidence  showed  that  the  veins  with  reference 
to  which  the  Injunction  was  alleged  to  have  been  disobeyed  were  the  only 
ones  south  of  the  vein  involved  in  the  injunction  suit.     Held,  that  the  title 
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to  these  yeins  was  not  determined  by  the  Injunction  suit. — Btate  em  relL 
Boston  d  Mont.  Con.  C.  d  S.  M,  Co,  v.  District  Courts  06. 

Contempt — Nature  of  Proceedings. 


\ 


4.  Obiter:  A  proceeding  In  contempt  to  punish  for  the  Ttolatlon  of  an 
injunction.  Is  distinct  from  the  action  wherein  the  injunction  violated  was 
Issued. — State  ex  rei.  Boston  d  Mont.  Con,  C.  d  S.  M.  Co.  y.  Judges j  193. 

Suit  to  Quiet  Title  to  Ore  Veins — ^Multiplicity  of  Suits. 

5.  Where,  in  a  suit  to  quiet  title  to  a  vein  of  ore  and  for  damages  for  a 
trespass  on  the  vein,  defendants  did  not  seek  an  injunction  restraining 
plaintiffs  from  operating  the  vein,  they  were  not  entitled  to  such  an  Injunc- 
tion in  a  subsequent  suit  by  them,  proceeding  for  such  relief  hayini^  been 
open  to  them  in  the  former  suit. — Moloney  v.  £<ny  et  al.,  414.* 

Multiplicity  of  Actions. 

6.  Where,  In  a  suit  for  an  injunction  restraining  the  operation  of  an  ore 
vein,  the  injunction  was  denied,  complainants  might  not,  after  dismissing 
the  suit.  Institute  another  on  the  same  ground,  and  again  apply  for  an  In- 
junction for  the  isame  purpose. — Moloney  v.  King  et  at.,  414. 

Trespass  on  Ore  Veins. 

7.  Plaintiffs  sued  for  damages  because  of  the  trespass  on  an  ore  yeln,  for 
an  injunction  restraining  defendants  from  operating  the  yeln,  and  for  the 
quieting  of  plaintiffs'  title  to  the  vein,  the  Issue  being  whether  the  apex  of 
the  yeln  was  within  the  boundaries  of  plaintiffs'  or  within  the  boundaries 
of  defendants'  location.  An  injunction  was  granted,  and  subsequently  de- 
fendants commenced  yarious  suits  against  plaintiffs,  for  trespass,  etc.,  on 
the  yein,  the  question  in  all  the  actions  being  the  location  of  the  apex  of  the 
vein.  Held,  that  plaintiffs  were  properly  awarded  In  their  original  suit  an 
injunction  restraining  defendants  from  bringing  any  action  or  Interfering 
with  the  the  removal  of  ores  from  the  vein  until  the  final  determination  of 
plaintiffs'  suit. — Moloney  v.  King  et  ol.^  414. 

Pendente  Lite — Discretion  of  Trial  Court. 

8.  The  granting  of  an  injunction  pendente  lite  is  within  the  discretion  of 
the  trial  court,  and,  in  the  absence  of  a  clear  abuse  of  it,  the  supreme  court 
will  not  Interfere. — Heinze  et  ah  y.  Boston  d  Mont.  Con,  C,  d  8,  M.  Co.,  484. 

INSANITY. 
See  CfiiHiKAii  Law,  8,  11,  10. 
Proof — By  Reputation. 

1.  Insanity  cannot  be  proved  by  reputation. — State  v.  Lagoni  et  ol.,  472. 
Bobbery — Criminal  Intent. 

2.  On  a  prosecution  for  robbery,  the  qnestion  whether  defendant  was,  by 
reason  of  insanity,  incapable  of  havlag  the  crlmiiial  latent  neccMary  to  the 
oommisiion  of  the  crime,  was  raised  by  a  plea  of  not  guilty.— A«te  t.  Bo^^ 
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Robbery — iDtent — Qaestion  of  Pact. 

3.  On  a  prosecution  for  robbery,  the  question  whether  defendant  was,  by 
reason  of  insanity,  incajMible  of  haying  the  criminal  Intent  necessary  to  the 
commission  of  the  crime,  was  a  question  of  fact  for  the  jury. — State  v. 
Howard,  518. 

Criminal  Law — Doubt  as  to  Sanity. 

4.  Penal  Code,  Section  2521,  provides  that  when  an  action  is  called  for 
trial,  or  at  any  time  during  a  trial,  or  when  the  defendant  is  brought  up 
for  judgment,  if  a  doubt  arises  as  to  the  sanity  of  defendant,  the  court  must 
order  the  question  as  to  his  sanity  to  be  submitted  to  a  Jury.  Held,  that 
the  doubt  mentioned  in  the  statute  is  one  arising  in  the  mind  of  the  judge, 
and  one  which  he  must  determine. — State  v.  Howard,  518. 

INSTRUCTIONS. 
Suit  to  Indemnify  Lessees — ^Harmless  Error. 

1.  In  an  action  against  the  lessor  of  a  mining  claim  on  an  alleged  agree- 
ment to  indemnify  the  lessees  for  expenses  incurred  in  case  an  adjoining 
owner's  suit  should  be  compromised,  or  the  mining  claim  sold,  any  error  In 
an  instruction  that  the  order  of  dismissal  in  the  adjoining  owner's  suit  was 
not  final  was  harmless,  where  it  was  undisputed  that  the  lessor  sold  the 
claim. — McMillan  v.  Frank,  61. 

Suit  in  Equity — Adverse  Claim — Estoppel. 

2.  Where,  in  a  suit  to  determine  an  adverse  claim  to  a  mining  location, 
defendant  was  estopped  to  deny  that  the  suit  was  equitable  in  its  character, 
he  could  not  object  to  instructions  to  the  jury. — Mares  v.  Dillon,  117. 

Action  for  Damages — Removal  of  Ore — ^Mines. 

3.  In  an  action  for  damages  sustained  by  plaintiffs,  owing  to  defendants 
having  removed  ore  from  within  the  boundaries  of  plaintiffs'  location,  an 
instruction  that  if  defendants  had  carried  away  ores  belonging  to  plain- 
tiffs, and  in  so  doing  they  were  mixed  with  other  ores  to  which  defendants 
were  entitled,  so  that  the  amount  of  each  could  not  be  ascertained,  plaintiffs 
were  entitled  to  recover  the  value  of  all  ores  taken  with  which  the  ores 
belonging  to  plaintiffs  were  mixed,  was  erroneous. — Maloney  v.  King  et  a)., 
158. 

Action  for  Diversion  of  Water — Contradictory. 

4.  In  an  action  for  the  unlawful  diversion  of  water,  certain  Instructions 
reviewed  and  held  erroneous,  as  Inconsistent  and  contradictory. — Flannery 
V.  Campltell,  172. 

Appeal — Judgment  Roll. 

5.  The  Instructions,  which  are  a  part  of  the  judgment  roll,  not  appearing 
therein,  as  It  is  certified,  but  being  merely  in  the  statement  on  motion  for 
a  new  trial,  cannot  be  oomldered. — Butte  Mining  d  MUUng  Oo.  v.  Kenyan, 
814. 

Appeal — Record — Statutes — Judgment  Roll. 

9.  Though  the  preparation  of  the  record  to  present  to  the  supreme  court 
la  not  a  jurisdictional  matter,  nevertheless  a  aulwtantlal  compliance  with 
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the  statute  in  this  respect  is  necessary  to  present  alleged  errors  for  review. 
hence  where  instructions  on  appeal  do  not  appear  in  the  Judgment  roll,  bat 
merely  in  the  statement  on  motion  for  a  new  trial,  they  cannot  be  con- 
sidered.— Butte  Mining  <£  Milling  Co.  v.  Kenyan,  314. 

Appeal — Judgment  Roll. 

7.  Instructions  not  being  made  part  of  the  Judgment  roll  are  not  open  lo 
review. — Shropshire  v.  Sidehottom,  406. 

JUDGMENTS. 
What  May  Constitute  Judgment  Roll. 

1.  Though  there  Is  no  formal  Judgment  roll  consisting  of  the  papers 
enumerated  in  Code  of  Civil  Procedure,  Section  1196,  because  there  was  no 
formal  answer,  yet  the  only  papers  which  could  be  incorporated  in  the  roll — 
the  complaint,  stipulation  with  exhibit  attached  (which  the  court  and  par- 
ties treated  as  amending  the  complaint  and  presenting  an  issue),  the  Judg- 
ment and  bill  of  exceptions — being  in  the  record,  properly  certified  as  con- 
stituting the  Judgment  roll,  will  be  considered  as  such. — Bickford  v.  Kir- 
win,  1. 

Pleadings — Issue  Framed. 

2.  Judgment  on  the  pleadings  cannot  be  entered  where  there  is  an  issue 
framed  thereby. — Moore  v.  Murray,  13. 

Entry  of  Final  Judgment— Judgment  on  Pleadings. 

3.  Although  Code  of  Civil  Procedure,  Section  741,  provides  that  an  appeal 
cannot  be  taken  from  a  denial  of  "judgment  on  the  pleadings,  and  that  sub- 
sequent proceedings  of  either  party  are  not  prejudiced  thereby,  it  was  proper 
for  the  court  to  enter  judgment  for  defendant  after  overruling  plaintiff's 
motion  for  Judgment  on  the  pleadings,  where  plaintiff,  instead  of  proceeding 
to  trial  upon  the  merits,  announced  that  he  would  stand  on  the  motion  as 
made. — Moore  v.  Murray,  13. 

Claim  and  Delivery. 

4.  The  judgment  in  a  claim  and  delivery  action  must  be  in  the  alternative. 
— Hynea  v.  Barnes,  25. 

Verdict  to  Support  Judgment. 

5.  The  verdict  must  support  tbe  judgment,  and  both  verdict  and  Judgment 
must  conform  to  the  law. — Hynes  v.  Barnes,  25. 

Correction  of  Judgment  After  Appeal. 

6.  The  trial  court  has  no  authority, — after  an  appeal  from  a  judgment  in 
a  claim  and  delivery  action  has  been  perfected,  to  correct  the  Judgment  by 
entering  a  judgment  in  the  alternative. — Hynes  v.  Barnes,  25. 

Appeal. 

7.  A  party  in  whose  favor  a  Judgment  is  rendered  cannot,  by  failing  to  see 
that  a  proper  judgment  is  entered,  deprive  his  adversary  of  the  right  of 
appeal. — Hynes  v.  Barnes,  25. 
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Dismissal — ^Appeal. 


8.  Code  of  CIyII  Procedure,  Section  1722,  as  amended  by  Session  Laws 
1899,  p.  146,  authorizes  an  appeal  from  a  final  Judgment  or  from  any  special 
order  made  after  final  judgment.   Section  1004  authorizes  the  dismissal  of  an 

action  in  certain  cases,  and  declares  that  such  dismissal  is  made  by  entry  in 
the  clerk's  register.     Held,  that  an  entry  noting  the  tiling  of  an  agreement 
to  dismiss,  is  not  a  dismissal  from  which  an  appeal  can  be  taken. — Kinman 
V.  Sclveuer,  73. 

Appeal — Special  Order  After  Judgment. 

9.  Under  Code  of  Civil  Procedure,  Section  1722,  authorizing  an  appeal 
from  any  special  order  made  after  final  Judgment,  an  order  overruling  a 
motion  to  set  aside  a  pretended  Judgment  of  dismissal,  which  was  in  fact 
not  a  dismissal  within  Section  1004,  authorizing  dismissal,  is  not  appeal- 
able.— Kinman  v.  Scheuer,  73. 

Appeal — Final  Judgments — Dismissal. 

10.  Under  Code  of  Civil  Procedure,  Section  1722,  authorizing  appeals  from 
final  Judgments  and  special  orders  made  after  final  Judgments,  an  appeal 
from  an  order  denying  a  motion  to  adopt  a  general  verdict  and  special  find- 
ings and  to  set  aside  the  special  verdict  in  a  suit  in  equity  must  be  dis- 
missed where  the  record  shows  no  Judgment  of  dismissal  or  other  final  Judg- 
ment.— Kinman  v.  Scheuer,  73. 

Water  Rights — Conclusiveness. 

11.  Where  an  action  was  brought  to  determine  the  right  of  plaintiff's  land- 
lord to  an  interest  in  an  irrigating  ditch,  to  establish  his  right  to  use  the 
ditch,  and  to  enjoin  defendant  from  interfering  with  plaintiff's  use  thereof, 
in  which  defendant  denied  the  landlord's  right  to  the  ditch,  but  it  was 
subsequently  determined  that  he  was  a  tenant  in  common  thereof,  and  an 
order  previously  issued,  restraining  defendants  from  defiecting  the  fiow,  was 
modified  so  as  to  allow  fifty  inches  of  water  to  fiow  to  the  landlord's  prem- 
ises, such  Judgment  was  not  conclusive,  in  a  subsequent  action  by  the  tenant 
for  damages  to  crops  by  reason  of  defendant's  alleged  previous  diversion, 
that  defendant  had  deprived  plaintiff  of  all  the  water  which  should  have 
been  permitted  to  flow  on  her  land. — Flannery  v.  Campbell,  172. 

Failure  to  Enter  Judgment — Effect. 

12.  Where  a  suit  is  dismissed  pursuant  to  a  compromise  agreement,  and 
defendants   neglect  to  have  a  Judgment  for  costs  entered  in  their  favor,' 
there  is  no  Judgment  from  which  they  can  appeal. — Mtisigbrod  v.  Hartford, 
273. 

Judgment  Roll — Execution. 

13.  Under  Code  of  Civil  Procedure,  Section  1210,  providing  that  a  party 
may  at  any  time  within  six  months  after  the  entry  of  Judgment  have  an 
execution  issued  for  its  enforcement,  the  making  up  of  the  Judgment  roll, 
as  required  by  Section  1196,  is  not  a  prerequisite  to  the  issuance  of  execu- 
tion.— Burton  v.  Kipp,  275. 

Creditors — ^Agreement. 

14.  An  agreement  whereby  Judgment  creditor  agreed  that  the  Judgment 
should  not  be  enforced  until  a  claim  of  a  third  party  against  them  was  set- 
tled was  too  indefinite  as  to  time  to  be  enforceable. — Burton  v.  Kipp,  275. 
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Creditors — ^Agreement — Consideration — Third   Party. 

15.  An  agreement  not  to  enforce  a  Judgment  till  a  claim  of  a  third  party 
against  the  Judgment  creditor  should  be  settled  was  based  on  no  consider- 
ation.— Burton  v.  Ki§kp,  276. 

Default — Justices'  Courts. 

16.  Where  defendant  in  a  Justice's  court  filed  an  answer  which  put  In  issue 
the  allegations  of  the  complaint,  the  Justice  could  not  enter  Judmgent  by 
default  on  failure  of  defendant  to  appear  at  the  time  set  for  trial. — Clark 
V.  Chreat  yorihem  Ry.  Co.,  468. 

Default — Justices'  Courts. 

17.  Where  the  record  of  an  action  before  a  Justice  showed  that  he  tried  the 
issues,  and  entered  Judgment  on  the  proof  adduced  by  plaintiff,  the  Judgment 
was  not  one  by  default,  although  the  Justice's  docket  recited  the  notice  and 
entry  of  defendant's  default. — Clark  v.  Great  Xorthem  Ry.  Co.,  458. 

JURISDICTION. 
See,  also,  Costs^  5. 
Stipulation — Agreed  Case. 

1.  Where  a  complaint  is  filed  giving  Jurisdiction,  and  a  stipulation  is  then 
filed,  treated  by  the  court  and  parties  as  amending  the  complaint  and  rais- 
ing an  issue,  the  case  is  not  an  agreed  case,  which  has  to  be  submitted  with 
the  formalities  required  by  Code  of  Civil  Procedure,  Section  2050  et  9cq., 
to  give  Jurisdiction. — Bickford  v.  Kirtcin,  1. 

Equity. 

2.  A  court  of  equity,  having  obtained  Jurisdiction  of  an  action  for  one 
purpose,  may  retain  that  Jurisdiction  for  all  purposes  necessary  to  the  com- 
plete protection  of  the  plaintilTs  rights. — McConnell  et  al.  v.  CombinaHon 
M.  d  M.  Co.,  239. 

Appeals — Statutes. 

3.  The  statutory  steps  necessary  to  perfect  an  appeal  are  Jurisdictional,  and 
unless  they  are  taken  as  provided  by  the  statute,  the  supreme  court  has 
no  power  to  consider  the  case. — Butte  Mining  d  MUUno  Co.  v.  Kenyon,  314. 

Equity — Pull  and  Complete. 

4.  When  a  court  of  equity  takes  Jurisdiction  of  a  controversy  between 
parties.  Its  Jurisdiction  is  full  and  complete,  and  it  may  render  a  final  Judg- 
ment in  relation  to  all  matters  involved  in  and  growing  out  of  that  contro- 
versy.— Moloney  et  jai.  v.  King  et  dl.,  414. 

District  Courts — Appellate  Jurisdiction  Limited. 

5.  The  district  court,  sitting  as  an  appellate  court,  is  one  of  limited  Juris- 
diction, and  may  only  proceed  in  the  manner  and  to  the  extent  provided  by 
law. — Clark  v.  Great  Nortliem  Ry.  Co.,  468. 

JURY. 
View  of  Property  in  Litigation — Court's  Discretion. 

1.  Code  of  Civil  Procedure,  Section  1081,  provides  that  when,  in  the  opin- 
ion of  the  court,  it  is  proper  for  the  Jurors  to  have  a  view  of  the  property 
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whicli  Ib  the  subject  of  litigation,  it  may  order  them  to  be  condacted  there. 
Heldf  that  the  view  is  within  the  trial  court's  discretion. — Moloney  et  ail.  v. 
King  et  d.,  158. 

View  of  Premises — ^Discretion — Appeal. 

2.  Discretion  of  court  in  granting  a  view  of  premises  will  not  be  reviewed 
on  appeal,  in  the  absence  of  a  clear  showing  of  error. — Moloney  et  ol.  v. 
King  et  ol.,  158. 

Withdrawal  of  Case  from  Jury. 

3.  No  case  should  be  withdrawn  from  the  Jury  unless  the  conclusion  neces- 
sarily follows  from  the  facts  as  a  matter  of  law  that  no  recovery  could  be 
had  on  any  view  which  could  reasonably  be  drawn  from  the  facts  which  the 
evidence  tends  to  establish. — McCabe  v.  Montana  Centrol  By.  Co.,  323. 

Criminal  Law — Voir  Dire  Examination — Defense  of  Insanity. 

4.  Where  jurors  state  on  their  voir  dire  examination  that  they  were  preju- 
diced against  the  defense  of  insanity,  but  upon  further  examination  say  that 
they  would  treat  it  like  any  other  defense ;  would  follow  the  court's  instruc- 
tinos  thereon,  and,  if  the  Instructions  should  in  any  manner  differ  from 
their  own  ideas,  they  would  follow  the  instructions,  they  have  qualified 
themselves  as  competent  Jurors. — Stole  v.  Howard,  518. 

Criminal  Law — Voir  Dire — Reading  Newspapers. 

6.  Where  a  venireman  in  a  criminal  case  stated  on  his  voir  dire  that  he 
had  read  the  newspaper  accounts  of  the  alleged  robbery,  and  had  formed  an 
opinion,  but  not  a  fixed  one,  and  on  re-examination  he  said  he  could  entirely 
discard  the  opinion  thus  formed,  and  give  the  defendant  as  fair  a  trial  as 
If  he  had  never  heard  of  the  case,  he  was  competent. — Btate,  v.  Howord,  518. 

JUSTICES  OF  THE  PEACE. 
Appeal — Service  of  Notice — Presumptions. 

1.  Code  of  Civil  Procedure,  Section  1760,  provides  that  an  appeal  from  a 
Justice  is  to  be  taken  by  filing  a  notice  of  appeal  with  the  Justice,  and  serv- 
ing a  copy  on  the  adverse  party.  Held  that,  in  the  absence  of  any  showing 
to  the  contrary,  it  is  to  be  presumed  that  a  notice  filed  with  the  Justice  was 
properly  served. — Morin  v.  Wells  et  ol.,  76. 

Appeal — Bond — Justification  of  Sureties — Jurisdiction. 

2.  Code  of  Civil  Procedure,  Section  1763,  provides  that  an  appeal  from  a 
Justice's  court  to  the  district  court  Is  not  efTectual  for  any  purpose  unless 
an  undertaking  be  filed,  and  that  appellee  may  except  to  the  sufficiency  of 
the  sureties  on  the  undertaking,  and  unless  they  or  other  sureties  Justify 
within  five  days,  the  appeal  must  be  regarded  as  if  no  undertaking  had  been 
given.  Held,  that  an  exception  to  the  sureties  does  not  divest  the  Jurisdic- 
tion of  the  district  court  of  the  appeal ;  that  the  requirement  of  the  statute 
concerning  the  Justification  of  the  sureties  is  directory,  for  appellee's  benefit, 
and  that  he  may  waive  his  privilege  of  excepting  to  the  sureties,  or  may 
except  to  the  sureties  and  afterwards  withdraw  such  exception ;  that  the 
statute  is  mandatory  only  where  the  appellee  insists  that  the  sureties  Justify 
within  five  days. — Morin  v.  Wells  et  ol.,  76. 

Appeal — Jurisdiction. 

3.  Unless  an  appeal  from  a  Justice's  court  Is  taken  within  the  time,  and 
effectuated  in  accordance  with  the  regulations,  prescribed  in  the  Code  of 
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CiTil  Procedure,  the  district  court  has  no  jurisdiction  of  the  appeal,  except 
to  dismiss  it. — State  ex  rel.  Cobban  v.  District  Court,  93. 

Appeal — Judgment. 

4.  The  only  appeal  from  a  Justice's  court  provided  for  by  the  Code  of  Civil 
Procedure,  is  an  appeal  from  a  Judgment,  hence  there  is  no  appeal  to  the 
district  court  from  an  order  made  in  a  justice's  court  either  before  or  after 
judgment. — State  ex  rel,  Cobban  v.  District  Court,  93. 

Judgment  by  Default. 

5.  Where  defendant  in  a  justice's  court  filed  an  answer  which  put  In  issue 
the  allegations  of  the  complaint,  the  Justice  could  not  enter  judgment  by 
default  on  failure  of  defendant  to  appear  at  the  time  set  for  trial. — Clark 
V.  Great  Xorthern  Ry.  Co.,  458. 

Judgment  by  Default — Dockets. 

6.  Where  the  record  of  an  action  before  a  justice  showed  that  he  tried  the 
issues,  and  entered  judgment  on  the  proof  adduced  by  plaintiff,  the  judgment 
was  not  one  by  default,  although  the  justice's  docket  recited  the  notice  and 
entry  of  defendant's  default. — Clark  t.  Oreat  yorthern  Ry.  Co.,  458. 

Appeal — Trial  in  District  Court. 

7.  Constitution,  Article  VIII,  Section  23,  provides  for  appeals  from  justices* 
courts  to  the  dlstr]ct  courts  under  regulations  prescribed  by  law.  Section 
11  provides  that  the  district  court  shall  have  appellate  jurisdiction  in  such 
cases  arising  in  justices'  courts  as  may  be  prescribed  by  law.  Code  of  Civil 
Procedure,  Section  17G0,  provides  the  manner  of  taking  an  appeal  from  the 
justice's  court,  and  Section  17G1  provides  that  on  such  an  appeal  the  cause 
must  be  tried  anew  in  the  district  court.  Held,  that  only  such  questions 
as  were  raised  and  presented  in  the  justice's  court  can  be  tried  on  appeal 
in  the  district  court,  and  where  there  was  no  showing  that  a  motion  was 
made  in  the  justice's  court  to  set  aside  the  judgment  and  dismiss  the  canse, 
but  the  record  showed  that  the  case  was  tried  on  issues  of  fact  raised  by 
the  answer,  it  was  proper  for  the  district  court,  on  appeal  from  a  judgment 
for  plaintiff,  to  overrule  a  motion  to  dismiss  the  cause,  and  to  try  the  Issues 
of  fact  which  had  been  raised  before  the  justice. — Clark  v.  Oreat  Northern 
Ry.   Co.,  458. 

Jurisdiction — Presumptions. 

8.  A  justice's  court  Is  of  inferior  jurisdiction,,  and  no  presumptions  are 
to  be  indulged  In  favor  of  the  regularity  of  the  proceedings. — State  v.  Laogni 
et  al.,  472. 

Criminal  Jurisdiction — Action  on  Ball  Bonds — Pleadings. 

9.  Constitution,  Article  VIII,  Section  20,  gives  a  justice  court  jurisdiction 
as  an  examining  court  in  cases  of  felony,  and  Code  of  Civil  Procedure,  Sec- 
tion 745,  declares  that  in  pleading  a  judgment  or  other  determination  of 
a  court,  officer  or  board.  It  is  not  necessary  to  state  the  facts  conferring 
jurisdiction,  but  the  determination  or  judgment  may  be  stated  to  have  been 
"duly  given  or  made."  In  an  action  on  a  ball  bond  the  complaint  alleged  that 
a  certain  person  was  ordered  by  a  certain  justice  of  the  peace  to  be  held  to 
answer  on  a  charge  of  burglary,  on  which  he  was  admitted  to  bail ;  the 
justice  then  and  there  having  full  authority  and  power  to  accept  and  ap- 
prove the  bond :  and  that  he  duly  approved  It,  and  ordered  the  release  of 
defendant.     Held,  that  the  complaint  was  insulScient  for  failing  to  allege 
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the  Jurisdictional  facts  that  the  defendant  was  charged  by  a  complaint  filed 
with  the  Justice,  and  examined  upon  the  charge,  etc.,  or  to  state  the  Judicial 
capacity  of  tne  Justice,  and  that  the  order  holding  defendant  to  answer  was 
"duly  given"  or  "duly  made"  or  "duly  given  and  made." — State  v.  Lagoni 
et  al.,  472. 

Bail — Jurisdiction. 

10.  Though  a  committing  magistrate  has  made  his  return  to  the  clerk  of 
the  district  court,  he  still  has  power  and  authority  to  accept  and  approve 
the  bail  undertaking  required  by  his  order  until  the  district  court  obtains 
final  Jurisdiction  on  the  filing  of  an  information,  or  the  presentation  of  an 
indictment,  or  until  a  district  Judge  or  Justice  of  the  supreme  court  has 
fixed  anew  defendant's  bail. — State  v.  Lagoni  et  al.,  472. 

LEASES. 
Liability  for  Rent  "During  Occupancy." 

1.  U^der  the  first  paragraph  of  the  f^hendum  clause,  the  property  was 
leased  to  defendant  for  the  full  term  of  two  years,  unless  the  lease  was 
sooner  forfeited.  It  then  provided  that  the  lessee  should  pay  the  lessor,  as 
rent  for  the  premises,  $150  per  month  "during  occupancy"  thereof,  and  that, 
should  the  lessee  fail  to  make  such  pa*yments,  the  lessor  might  re-enter 
without  this  working  a  forfeiture  of  the  rents  to  be  paid,  and  that  the  lessee 
should  not  sublet,  and  should  surrender  the  property  "at  the  expiration  of 
the  time  herein  recited."  Held,  that  "during  occupancy"  meant  "while 
possession  continues,"  that  is,  during  the  whole  term ;  so  that  the  lessee 
could  not,  before  expiration  of  the  term,  surrender  possession  and  relieve 
himself  from  liability  for  further  rent. — Bickford  v.  KirtciHj  1. 

m 

Mining  Claim — Indemnity — Evidence. 

2.  In  an  action  by  the  lessees  of  a  mining  claim  on  an  alleged  agreement 
to  pay  them  $8,000  to  indemnify  them  for  expenses  incurred  in  case  the 
lessor  should  compromise  an  adjoining  owner's  suit  for  possession  of  a  mine, 
or  should  sell  the  mining  claim,  the  lessor's  testimony  that  he  sold  the  claim, 
together  with  other  mining  property,  for  $2,500,  was  admissible. — McMillan 
V.  Frank,  61. 

Mining  Claim — Suit  for  Possession — Evidence. 

3.  Where  the  lessees  of  a  mining  claim  showed  that  a  suit  against  the  lessor 
for  possession  of  a  mine  in  the  claim  was  ordered  dismissed  as  settled,  the 
lessor's  testimony  that  he  knew  nothing  about  a  compromise  of  the  suit, 
and  did  not  know  it  was  dismissed  as  settled,  was  admissible. — McMillan 
V.  Frank,  61. 

Indemnity — Adjoining  Owner's  Suit — Evidence. 

4.  In  an  action  against  the  lessor  of  a  mining  claim  on  an  alleged  agree- 
ment to  indemnify  the  lessees  for  expense  in  working  a  mine  thereon  in  case 
an  adjoining  owner's  suit  for  possession  of  the  mine  should  be  compromised, 
or  the  claim  sold,  where  the  witnesses  for  the  lessees,  in  the  examination  in 
chief,  purported  to  give  the  entire  conversation  on  which  their  claim  of  a 
contract  was  based,  testimony  in  rebuttal  as  to  whether  the  promises  to 
indemnify  the  lessees  were  made  dependent  on  finding  that  the  apex  of  the 
mine  in  the  lessor's  claim  was  properly  excluded. — McMillan  v.  Frank,  61. 
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Mining  Claim — ^Apex — Consideration. 

5.  Where  a  mine  worked  by  lessees  of  a  claim  had  its  apex  In  an  adjoining 
claim,  the  lessor  was  under  no  obligation  to  protect  them  against  a  suit  at 
the  adjoining  owner  for  possession  of  the  mine»  and  his  promise  to  do  so  Is 
not  binding,  unless  supported  by  some  other  consideration  than  the  cove- 
nants of  the  lease. — McMillan  y.  Frank,  61. 

Instructions — Harmless  Error. 

6.  In  an  action  against  the  lessor  of  a  mining  claim  on  an  alleged  agreement 
to  indemnify  the  lessees  for  expenses  Incurred  in  case  an  adjoining  owner's 
suit  should  be  compromised,  or  the  mining  claim  sold,  any  error  in  an  in- 
struction that  the  order  of  dismissal  in  the  adjoining  owner's  suit  was  not 
final'  was  harmless,  where  it  was  undisputed  that  the  lessor  sold  the  claim. — 
McMillan  v.  Frank,  61. 

LEGISLATURE. 
See,  also,  Constitution. 
Regular  Sessions — Plenary  Powers. 

1.  When  convened  in  regular  session,  the  power  of  the  legislature  to  enact 
laws  is  plenary,  except  in  so  far  as  the  Constitution  has  limited  it. — tstate 
ex  rel.  Anaconda  Copper  Mining  Co.  v.  Clancy,  529. 

Extraordinary   Sessions — Powers — Limitation — Governor's  Call. 

2.  When  convened  in  extraordinary  session,  the  power  of  the  legislature  Is 
as  absolute  as  when  convened  in  regular  session,  except  that  it  is  then 
limited  to  enacting  laws  affecting  those  subjects  only  that  are  enumerated 
in  the  governor's  call,  or  in  his  message. — State  ex  rel.  Anaconda  Copper 
Mining  Co.  v.  Clancy,  529. 

Extraordinary  Sessions — Governor's  Proclamation — Rule  of  Interpretation. 

3.  In  order  to  determine  whether  legislation  passed  at  an  exrtaordinary 
session  of  the  legislature  is  germane  to  the  subjects  specified  in  the  gov- 
ernor's proclamation,  as  required  by  Constitution,  Article  XI,  Section  11, 
it  is  incumbent  on  the  court  to  examine  the  proclamation  as  a  whole,  giving 
to  the  language  used  its  ordinary  meaning,  and  a  rule  of  liberal  interpreta- 
tion should  be  applied,  to  the  end  that  the  legislation  be  operative. — State 
ex  rel.  Anaconda  Copper  Mining  Co.  v.  Clancy,  529. 

Extraordinary  Sessions — Legislation  Germane  to  Governor's  Call. 

4.  A  proclamation  of  the  governor  convened  the  legislature  in  extra  session 
in  December,  1903.  for  the  purpose  of  enacting  general  legislation  by  which 
the  bias  and  prejudice  of  district  Judges  should  be  made  a  disqualllicatlon 
of  such  Judges  to  try  any  case  that  may  come  before  them,  as  well  as  legis- 
lation making  suitable  provision  for  the  trial  of  such  case  or  cases  in  sucn 
event.  Th^  legislature  met  and  passed  the  Act  of  December  10,  1903,  amend- 
ing Code  of  Civil  Procedure,  Section  180,  so  as  to  provide  that,  on  the  filing 
of  an  affidavit  of  prejudice  against  a  district  Judge,  he  should  no  longer  act, 
and  also  amending  Section  015,  so  as  to  provide  that  In  such  case,  if  a 
qualified  Judge  should  be  called  to  try  the  cause  within  thirty  days  after 
such  disqualification,  no  change  of  venue  therefor  should  be  had.  Held,  that 
such  legislation  was  germane  to  the  governor's  call,  as  required  by  Consti- 
tution, Article  VII,  Section  11. — State  ex  rel.  Anaconda  Copper  Mining  Co, 
v.  Clancy,  529. 
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Courts— ^Discretion — Jurisdiction. 

5.  The  legislature  may  deprive  a  court  of  discretion  in  the  exercise  of  its 
Jurisdiction. — State  ew  rel.  Anaconda  Copper  Mining  Co.  v.  Clancy,  529. 

Constitutionality  of  Enactments. 

6.  Before  the  court  will  declare  solemn  legislatlye  enactments  invalid,  their 
unconstitutionality  must  be  established  beyond  a  reasonable  doubt. — State 
€x  rel.  Anaconda  Copper-  Mining  Co.  v.  Clancy,  529. 

Unwise  or  Vicious  Legislation — Validity. 

7.  Courts  cannot  hold  legislation  invalid  merely  because  it  is  unwise,  or 
under  |t  great  wrongs  may  be  perpetuated,  or  even  because  the  measure 
Itself  is  vicious. — State  ex  rel.  Anaconda  Copper  Mining  Co.  v.  Clancy,  529. 

LICENSES. 
See  Municipal  Cobpobatioks^  2. 

LIMITATIONS. 
Pleadings — Answer. 

1.  Under  the  express  provision  of  Code  of  Civil  Procedure,  Section  558,  the 
objection  that  an  action  was  not  commenced  within  the  time  limited  by  law 
can  be  taken  only  by  answer. — Orogan  v.  Valley  Trading  Co.,  229. 

Action  Concerning  Real  Estate. 

2.  Code  of  Civil  Procedure,  Section  518,  providing  that  an  action  "for  relief 
not  hereinbefore  provided  for"  must  be  commenced  within  five  years,  does 
not  apply  to  actions  concerning  real  estate. — Orogan  v.  Valley  Trading  Co., 
229. 

MANDAMUS. 

Substitution  of  Attorneys — Discretion. 

1.  Where,  from  the  facts  stated  on  an  application  for  the  substitution  of 
attorneys,  it  was  the  plain  legal  duty  of  the  court  to  grant  the  application, 
and  was  without  its  proper  discretion  to  refuse  the  same,  the  applicant  was 
entitled  to  mandamua  to  compel  the  court  to  grant  such  application. — State 
ex  rel.  Davie  v.  District  Court,  8. 

Discretionary  Writ — Furtherance  of  Justice. 

2.  Mandamus  is  a  discretionary  writ  and  will  be  allowed  only  in  further- 
ance of  Justice  upon  a  proper  case  presented. — State  ex  rel.  Donovan  v.  Bar- 
ret, 203. 

State  Officers — ^Appropriations. 

8.  The  writ  of  mandate  will  not  be  allowed  to  compel  the  state  treasurer 
to  pay  a  warrant  issued  by  the  state  auditor,  when  the  money  particularly 
appropriated  by  the  legislature  for  such  purpose  has  been  exhausted. — 
State  ex  rel.  Donovan  v.  Barret,  203. 
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Mnniclpal  Corporations — Telephone  Lines — Right  to  Use  Streets. 

4.  Under  Ciyil  Code,  Section  1000,  municipalities  can  only  reasonably  rej?u- 
late  the  construction  of  telephone  lines  within  their  limits,  they  cannot 
entirely  prohibit  such  construction  as  is  named  in  the  statute ;  hence,  where 
a  city  council  refuses  to  designate  the  location  of  poles  for  a  telephone  line, 
and  requires  the  wires  to  be  laid  in  conduits  four  feet  under  the  streets,  the 
proper  remedy  is  by  mandamus  to  compel  the  council  to  designate  the  loca- 
tion of  the  poles. — State  ew  rel.  Rocky  Mt.  Bell  Tel.  Co.  v.  Mayor  ei  al.,  338. 

MASTER  AND  SERVANT. 

See  Negligence^  1,  2,  3,  4. 

See  Burden  of  riiooF,  1,  2. 

See  Nonsuit,  3,  4,  5,  6. 

Action  for  Personal  Injuries — Nonsuit — Contributory  Negligence. 

1.  In  an  action  for  injuries  to  a  servant,  alleged  to  have  resulted  from  the 
master's  failure  to  provide  a  safe  place  for  plaintiff  to  work,  evidence  re- 
viewed, and  held  not  to  Justify  a  nonsuit  on  the  ground  that  It  conclusively 
showed  plaintifT  to  have  been  guilty  of  contributory  negligence,  or  that 
plaintiff  assumed  the  risk. — Nord  v.  Boston  rf  Mont.  Con.  C.  d  8.  M.  Co.,  48. 

Safe  riace  to  Work. 

2.  It  is  the  duty  of  an  employer  to  use  all  reasonable  care,  considered  In 
relation  to  the  kind  of  business,  to  provide  a  safe  place  in  which  the  em- 
ploye may  perform  his  service. — McCahe  v.  Montana  Central  Ry.  Co.,  323. 

Railroad  Employes — Presumptions — Safe  Appliances. 

3.  A  railroad  employe  engaged  in  switching  Is  entitled  to  rely  on  the  pre- 
sumption that  the  railroad  has  properly  constructed  its  line  and  appliances. 
— McCahe  v.  Montana  Central  Ry.  Co.,  323. 

Railroad  Employes — Notice — Conclusiveness. 

4.  The  fact  that  a  railroad  employe  went  in  and  out  of  the  yards  In  which 
he  was  employed  during  a  period  of  three  months,  and  that  immediately 
before  the  accident  he  threw  switches,  was  *not  conclusive  on  the  question 
of  notice  to  him  of  the  proximity  of  the  switch  stand  to  the  track. — McCahe 
V.  Montana  'Central  Ry.  Co.,  323. 

Railroads — Not    Insurers    of    Safety    of    Employes — Safe    Appliances. 

5.  A  railroad  Is  not  an  Insurer  of  the  safety  of  Its  employes,  but  is  re- 
quired only  to  exercise  all  reasonable  care  to  provide  and  maintain  safe, 
sound  and  suitable  machinery,  roadway  structures  and  instrumentalities. — 
McCahe  v.  Montana  Central  Ry.  Co.,  323. 

Railroads — Contributory  Negligence. 

6.  Where  a  railroad  negligently  maintained  a  switch  stand  so  near  its 
track  as  to  Imperil  the  safety  of  Its  employes,  and  an  injured  employe  testi- 
fied that  he  did  not  know  of  such  dangerous  proximity,  and  had  never 
thrown  the  switch  prior  to  the  day  of  the  accident,  and  up  to  that  day  had 
never  done  any  switching  In  the  portion  of  the  yard  In  which  such  switch 
stand  stood,  It  could  not  be  said,  as  a  matter  of  law,  that  he  was  guilty  ot 
contributory  negligence  in  attempting  to  mount  an  engine  near  the  switch. 
— McCabe  v.  Montana  Central  Ry.  Co.,  323. 
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Assumption  of  Risk — Contributory  Negligence. 

7.  Where  a  servant  assumes  the  risk,  the  question  of  his  contributory  neg- 
ligence is  immaterial. — McCabe  v.  Montana  Central  Ry.  Co.,  323. 

Railroad  Employes — Assumption  of  Ordinary  Risks. 

8.  While  the  occupation  of  a  freight  brakeman  is  a  perilous  one,  and  those 
who  engage  in  it  must  be  held  to  have  anticipated  its  dangers,  and  to  have 
assumed  the  risks  ordinarily  Incident  thereto,  yet  they  assume  only  the 
ordinary  risks  of  the  employment,  and  not  extraordinary  ones,  unless  they 
are  aware  of  such  at  the  time  of  their  employment,  or,  on  learning  of  their 
existence,  they  continue  in  the  employment  after  the  lapse  of  a  reasonable 
time  for  the  defects  to  be  remedied  or  removed. — McCahe  v.  Montma  Cen- 
tral Ry.  Co.,  323. 

Railroad  Employes — Assumption  of  Risk — Question  for  Jury. 

9.  Whether  a  freight  brakeman  engaged  in  switching,  and  who  was  injured 
while  mounting  an  engine  by  coming  in.  contact  with  a  switch  stand  placed 
near  the  track,  knew  or  should  have  known  of  the  dangerous  proximity  of 
such  switch  stand  to  the  track,  so  as  to  have  assumed  the  risk  of  Injury 
therefrom,  held,  under  the  evidence,  a  question  for  the  jury. — McCahe  v. 
Montana  Central  Ry.  Co.,  323. 

MECHANIC'S  LIEN. 
Identification  of  "Property" — Description  of  "Land." 

1.  The  "property"  to  be  identified  under  Section  2131,  Code  of  Civil  Pro- 
cedure, is  the  building  or  improvement  on  which  the  Hen  Is  given,  and  hence 
a  specific  description  of  the  "land"  is  not  required. — Western  Iron  WorJis  v. 
Montana  Pulp  d  Paper  Co.,  550. 

Description  of  Building — Sufllclency. 

2.  Where,  In  proceedings  to  foreclose  a  mechanic's  lien,  the  record  disclosed 
that  the  building  sought  to  be  charged  was  monumental  in  character,  easily 
distinguishable,  and  known  as  the  paper  mill  of  a  particular  corporation, 
and  that  no  other  mill  or  building  of  like  character  or  description  existed 
in  the  town,  a  notice  of  lien  describing  the  property  as  "that  certain  two- 
story  brick  mill  building,  etc.,  with  the  lot  or  lots  on  which  the  same  is 
situated,  comprising  portions  of  the  following,"  including  a  general  descrip- 
tion of  certain  blocks  In  the  townsite  of  such  town  and  certain  real  estate 
outside  of  the  same,  was  sufliclent. — Western  Iron  TVor&a  v.  Montana  Pulp 
&  Pa/per  Co.,  550. 

Notice  of  Lien — Description  of  Land — Excess  of  Statutory  Amount. 

3.  Where  a  notice  of  a  mechanic's  Hen,  after  describing  the  building  on 
which  the  Hen  was  claimed,  added  a  description  of  land,  in  addition  to  that 
covered  by  the  building,  largely  in  excess  of  the  statutory  amount  on  which 
the  Hen  might  be  foreclosed,  such  defect  was  not  fatal  to  the  Hen ;  the 
amount  to  which  the  claimant  was  entitled  being  subject  to  adjudication  In 
the  proceedings  for  the  enforcement  of  the  lien. — Western  Iron  Works  v. 
Montana  Pulp  d  Paper  Co.,  550. 

Number  of  Contracts  Under  Which  Materials  Furnished — Question  of  Fadt. 

4.  In  proceedings  to  foreclose  a  mechanic's  Hen,  the  question  whether  the 
materials  were  furnished  and   the  labor  was  performed  under  one  general 
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contract,  or  under  separate  contracts,  is  one  of  fact. — Weftem  iron  Works 
T.  Montana  Pulp  <£•  Paper  Co.,  550. 

Byidence — Findings — Sufficiency. 

5.  In  a  proceeding  to  foreclose  a  mechanic's  lien,  evidence  reTiewed,  and 
held  to  sustain  a  finding  that  the  materials  and  labor  were  famished  under 
a  single  contract  on  an  open,  continuous  account. — Wetftem  Iron  Wort9  t. 
Montana  Pulp  d  Paper  Co.,  550. 

Mortgages — Priority — Bona  Fide  Purchaser. 

6.  Where  a  mortgage  was  executed  subsequent  to  the  furnishing  of  ma- 
terials and  labor,  for  which  a  Her  was  claimed  on  the  mortgaged  property, 
the  mortgagee,  by  purchase  of  the  property  on  foreclosure  of  the  mortgage, 
did  not  become  a  bona  fide  purchaser,  but  was  substituted  only  to  the  rights 
of  the  mortgagor,  and  took  the  property  subject  to  the  mechanic's  lien,  under 
Code  of  Civil  Procedure,  Section  2133. — Western  Iron  Works  v.  Montana 
Pulp  d  Paper  Co.,  550. 

MINES. 

Lease — Indemnity — ^Evidence 

1.  In  an  action  by  the  lessees  of  a  mining  claim  on  an  alleged  agreement 
to  pay  them  1 8,000  to  Indenmlfy  them  for  expenses  incurred  in  case  the 
lessor  should  compromise  an  adjoining  owner*s  suit  for  possession  of  a  mine, 
or  should  sell  the  mining  claim,  the  lessor's  testimony  that  he  sold  the  claim, 
together  with  other  mining  property,  for  |2,500,  was  admissible. — McMillan 
V.  Frank,  61. 

Suit  for  Possession — Evidence. 

2.  Where  the  lessees  of  a  mining  claim  showed  that  a  suit  against  the 
lessor  for  possession  of  a  mine  in  the  claim  was  ordered  dismissed  as  settled, 

the  lessor's  testimony  that  he  knew  nothing  about  a  compromise  of  the  suit, 
and  did  not  know  it  was  dismissed  as  settled,  was  admissible. — McMillan 
v.  Frank,  61. 

Indemnity — Suit  by  Adjoining  Owners — Evidence. 

3.  In  an  action  against  the  lessor  of  a  mining  claim  on  an  alleged  agree- 
ment to  Indemnify  the  lessees  for  expense  in  working  a  mine  thereon  in  case 
an  adjoining  owner's  suit  for  possession  of  the  mine  should  be  compromised, 
or  the  claim  sold,  where  the  witnesses  for  the  lessees,  in  the  examination 
In  chief,  purported  to  give  the  entire  conversation  on  which  their  claim  of 
a  contract  was  based,  testimony  in  rebuttal  as  to  whether  the  promises  to 
Indemnify  the  lessees  were  made  dependent  on  finding  that  the  apex  of  the 
mine  in  the  lessor's  claim  was  properly  excluded. — MoMiUan  v.  Frank,  61. 

Apex — Leases — Consideration. 

4.  Where  a  mine  worked  by  lessees  of  a  claim  had  its  apex  in  an  adjoining 
claim,  the  lessor  was  under  no  obligation  to  protect  them  against  a  suit  of 
the  adjoining  owner  for  possession  of  the  mine,  and  his  promise  to  do  so 
is  not  binding,  unless  supported  by  some  other  consideration!  than  the  cove- 
nants of  the  lease. — McMillan  v.  Frank,  61. 

Injunction — Cootempt — Evidence. 

6.  Plaintiff  in  an  action  for  an  injimctien  to  restcaln  ttmrpmm  on  a  mining 
claim  alleged  that  another  cause  of  action,  wMch  was  •trlckett  from  the 


MusHss.  639 

complaint,  was  for  damages  for  trespasses  on  veins  lying  south  of  the  vein 
with  reference  to  which  injunction  was  sought,  and  the  court  found  all  the 
issues  for  plaintiff.  On  a  subsequent  proceeding  to  punish  defendants  for 
violation  of  the  injunction  the  evidence  showed  that  the  veins  with  reference 
to  which  the  injunction  was  alleged  to  have  been  disobeyed  were  the  only 
ones  south  of  the  vein  involved  in  the  injunction  suit.  Held,  that  the  title 
to  these  veins  was  not  determined  by  the  injunction  suit. — State  ex  rcl. 
Boston  d  Mont.  Con.  C.  d  S.  M.  Co.  v.  District  Court,  96. 

Injunction — Contempt — Title  to  Veins. 

6.  Contempt  proceedings  for  violation  of  an  injunction  restraining  tres- 
passes on  mining  property  cannot  be  resorted  to  .for  the  purpose  of  deter- 
mining the  title  to  veins,  the  ownership  of  which  was  not  determined  In  the 
injunction  suit. — State  ex  rel.  Boston  d  Mont.  Con.  C.  d  8.  M.  Co.  v.  District 
Court,  06. 

Location — Requirements  of  State  Statutes — Constitutionality. 

7.  Held,  in  view  of  the  former  decisions  of  this  court,  that  Political  Code, 

Sections  3610  tt  seq.,  providing  additional  requirements  for  valid  locations 
of  mining  claims  to  those  required  by  the  Acts  of  Congress,  are  not  in  vio- 
lation of  the  U.  S.  Constitution  and  Acts  of  Congress  (though  the  court 
entertains  serious  doubts  as  to  the  correctness  of  its  former  rulings  in  this 
matter). — Mares  v.  Dillon,  117. 

Declaratory  Statement — Verification  on  Information. 

8.  In  the  absence  of  proof  tending  to  impeach  the  truth  of  the  facts  stated 
in  a  declaratory  statement  for  a  mining  claim,  it  is  immaterial  to  an  adverse 
locator  that  the  declaration  was  verified  on  information  only. — Mares  v. 
Dillon,  117. 

Verification  of  Statement  by  "Oath  of  the  Locator." 

9.  That  the  locator  of  a  mining  claim  verified  the  declaratory  statement  on 
information  only,  instead  of  on  his  personal  knowledge,  did  not  render  the 
statement  void  under  Political  Code,  Section  3612,  requiring  such  declara- 
tory statement  to  be  verified  by  the  "oath  of  the  locator." — Mares  v.  Dillon, 
117. 

Adverse  Claims — Other  Action  Pending. 

10.  Defendant  filed  an  application  for  a  patent  of  a  mining  claim,  the  sur- 
vey of  which  confilcted  at  different  points  with  two  locations  made  by  plain- 
tiff, known  respectively  as  the  "G.  H."  and  "O.  R.  H."  claims,  neither  of 
which  conflicted  with  the  other.  Plaintiff  filed  an  adverse  claim  on  behalf 
of  each  of  his  claims,  and  afterwards  brought  a  separate  suit  in  support  of 
each,  and  defendant,  in  answering  the  suit  on  the  G.  .H.  claim,  referring  to 
the  action  brought  on  the  G.  R.  H.  claim,  alleged  that  in  that  action  no 
claim  was  made  to  any-  portion  of  defendant's  location  by  virtue  of  plain- 
tiff's alleged  ownership  of  the  G.  H.  claim.  Held,  that  plaintiff's  actions 
were  separate  and  distinct,  and  therefore  the  pendency  of  the  one  was  no 
bar  to  the  other. — Mares  v.  Dillon,  117. 

AdTcrae  Claims — ^Form  of  Action. 

11.  Since  U.  8.  Bev.  St  Sec.  2826  <n.  S.  Comp.  St  1001,  p.  1430),  provid- 
ing that  an  adverss  claimant  to  a  mining  claim,  within  thirty  days  after 
filing  his  claim,  miuit  commenes  proceedings  In  a  court  of  competent  Juris- 
diction to  determine  the  right  of  poweMloa,  etc.,  does  not  prescribe  the  form 
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of  action,  the  character  of  the  suit  to  be  brought  thereunder  depends  on 
Btate  practice. — Mares  v.  Dillon ,  117  . 

Adverse  Claims — Suit  In  Equity — Finding  by  Jury. 

12.  U.  S.  Rev.  St.  Sec.  2326,  as  amended  by  Act  March  3,  1881,  c.  140,  21 
Stat.  505  (U.  S.  Comp.  St.  190 J,  p.  1430),  providing  that,  if  title  to  the 
ground  in  controversy  in  an  action  to  establish  an  adverse  claim  to  a  min- 
ing location  shall  not  be  established  by  either  party,  the  jury  shall  so  tind, 
does  not  require  that  such  finding  should  be  by  a  jury,  where  the  salt  to 
determine  the  adverse  claim  is  in  equity. — Mares  v.  Dillon,  117  . 

Adverse  Claims — Possession — Suit  in  Equity. 

i3.  Code  of  Civil  Procedure,  Section  1310,  provides  that  an  action  may  be 
brought  by  any  person  against  another,  who  claims  an  estate  or  interest  in 
real  property  adverse  to  him,  to  determine  such  adverse  claim ;  and  Section 
1322  declares  that,  in  an  action  to  determine  the  respective  rights  of  claim- 
ants to  the  possession  of  a  mining  claim,  it  is  immaterial  which  party  is 
in  possessioD,  and  that  it  is  sufficient  if  it  appears  from  the  pleadings  that 
an  application  for  a  patent  has  been  made  and  an  adverse  claim  filed  and 
allowed,  and  requires  the  verdict  or  decision  to  find  which  party  is  entitled 
to  possession  of  the  premises.  Held,  that  where  the  complaint  in  an  action 
to  determine  an  adverse  claim  to  a  mining  location  set  up  the  filing  of  plaln- 
tiflP's  adverse  claim,  as  provided  by  Section  1322,  after  ^defendant  had  ap- 
plied for  a  patent,  and  prayed  that  defendaut  be  required  to  set  forth  the 
nature  of  his  claim  to  the  ground,  and  that  all  adverse  claims  of  defendant 
might  be  determined  by  the  judgment  of  the  court,  and  tne  answer  denied 
plaintiff's  ownersliip  and  possession,  and  prayed  that  defendant  be  adjudged 
to  be  the  owner  and  entitled  to  possession  of  the  premises  sued  for,  the  suit 
was  one  of  equitable  cognizance,  and  not  an  action  at  law. — Mares  v.  Dillon, 
117. 

Adverse  Claim — Suit  in   Equity — Estoppel — Verdict. 

14.  Where,  on  a  trial  of  a  suit  to  determine  an  adverse  claim  to  a  mining 
location,  a  jury  was  not  demanded  by  either  party,  and  the  court  tried  the 
case  as  a  suit  In  equity,  without  objection  by  defendant,  the  latter  was 
estopped  to  object  for  the  first  time  on  appeal  that  the  action  was  one  at 

law,  and  that  he  was  entitled  to  the  verdict  of  the  jury  as  to  which,  if 
either,  party  was  entitled  to  possession  of  the  ground  in  question. — Marcs 
V.  Dillon,  117. 

Adverse  Claim — Estoppel — Instructions  to  Jury. 

LI.  Where,  in  a  suit  to  determine  an  adverse  claim  to  a  mining  location, 
defendant  was  estopped  to  deny  that  the  suit  was  equitable  In  its  character, 
he  could  not  object  to  instructions  to  the  jury. — Mares  v.  Dillon,  117. 

Adverse  Claim — Conflict. 

16.  Where.  In  an  action  In  support  of  an  adverse  claim  to  a  mining  loca- 
tion, the  only  part  of  the  surface  of  the  ground  of  plaintiff's  location  affected 
by  the  suit  was  that  part  which  was  in  conflict  with  the  surface  of  defend- 
ant's location,  for  which  a  patent  had  been  applied  for,  the  court's  jurisdic- 
tion was  limited  to  the  extent  of  the  conflict,  and  hence  it  was  error  for 
the  court  to  render  judgment  determining  the  validity  of  a  portion  of  plain- 
tiff's location  outside  of  the  points  of  conflict. — Marcs  v.  Dillon,  144. 


Mines.  641 


Adverse  Claim — Costs. 


17.  Disbursements  for  filing  an  adverse  claim  to  a  mining  location  in  the 
land  office  for  surveying,  the  making  of  a  plat,  and  for  an  abstract  of  title 
for  use  in  the  land  office,  were  not  taxable  as  costs  under  Code  of  Civil  Pro- 
cedure, Section  1866,  authorizing  taxation  of  disbursements  for  matters  to 
be  used  in  the  trial  of  the  cause. — Marea  v.  Dillon,  144. 

Paramount  Right — Extent  of  Owner's  Title. 

18.  The  owner  of  a  mining  claim  is  entitled  prima  facie  to  everything  be- 
neath the  surface  of  his  claim,  and  under  such  title  may  prevent  the  Intru- 
sion of  any  one  not  showing  a  paramount  right  to  enter  within  the  planes 
of  his  boundaries. — Moloney  v.  King  et  al.,  158. 

Burden  of  Proof — Evidence — Rebuttal.  i 

19.  Code  of  Civil  Procedure,  Section  1080,  as  amended  by  Session  i^aws  oi 
1001,  p.  160,  provides  that  the  party  on  whom  the  burden  of  the  issues  rests 
must  first  produce  his  evidence,  and  the  adverse  party  must  then  produce 
his  evidence,  and  that  the  parties  will  then  be  confined  to  rebutting  evi- 
dence. In  an  action  by  the  owners  of  a  mining  claim  for  removal  of  ore 
from  within  its  boundaries,  the  issue  was  the  location  of  the  point  at  which 

a  certain  vein  departed  from  a  side  line  of  defendant's  location.  Defendants, 
after  plaintiffs  showed  a  taking  of  ore  from  within  their  boundaries,  intro- 
duced evidence  that  the  vein  departed  at  the  point  as  claimed  by  thorn, 
whereupon  plaintiffs  in  rebuttal  introduced  evidence  that  the  vein  departed 
at  the  place  claimed  by  them  as  shown  by  the  fact  that  the  vein  was  ex- 
posed in  the  cellar  of  a  certain  building.  Held,  that  it  was  error  not  to 
permit  defendants  to  show  in  rebuttal  that  the  vein  located  in  the  cellar 
was  along  a  course  or  strike  which  would  bring  it  out  at  a  point  other  than 
claimed  by  plaintiffs. — Maloney  v.  J^ing  et  aZ.,  158. 

Removal  of  Ore — Action  for  Damages — Instructions. 

20.  In  an  action  for  damages  sustoined  by  plaintiffs,  owing  to  defendants 
having  removed  ore  from  within  the  boundaries  of  plaintiffs'  location,  an 
instruction  that  if  defendants  had  carried  away  ores  belonging  to  plaintiffs, 
and  in  so  doing  they  wore  mixed  with  other  ores  to  which  defendants  were 
entitled,  so  that  the  amount  of  each  could  not  be  ascertained,  plaintiffs 
were  entitled  to  recover  the  value  of  all  ores  taken  with  which  the  ores 
belonging  to  plaintiffs  were  mixed,  was  erroneous. — Maloney  v.  King  et  al., 
158. 

Action  for  Damages — Removal  of  Ore — Burden  of  Proof. 

21.  In  an  action  for  damages  sustained  by  plaintiffs  owing  to  the  removal 
of  ores  from  their  mining  location,  plaintiffs  having  shown  prima  facie  the 
amounts  taken,  it  was  then  incumbent  on  defendants  to  show  that  they  took 
a  less  quantity  than  plaintiffs'  proof  tended  to  show. — Maloney  v.  King  et 
al.,  158. 

Adverse  Claim — Pleadings. 

22.  A  complaint  under  Rev.  St.  U.  S.  Sec.  2326,  showing  possession  under 
claim  of  title  in  plaintiff,  an  application  for  a  patent  by  defendant,  the  filing 
and  allowance  of  an  adverse  claim  in  the  land  office,  and  that  the  action  was 
commenced  within  thirty  days  after  the  allowance,  is  sufficient,  whether 
the  action  l>e  treated  as  one  under  Code  of  Civil  Procedure,  Section  1310 
or  Section  1322.     It  is  not  necessary  in  either  case  that  plaintiff  partlcn- 
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larly  set  forth  the  nature  of  defendant's  claim,  but  that  duty  devolTes  on 
defendant. — Woody  v.  Hinds  et  al,,  189. 

Adverse   Claim — Pleadings — Amendment. 

23.  Under  Rev.  St.  U.  S.  Sec.  2326,  providing  that  adverse  claimants  of 
mineral  land  shall,  within  thirty  days  aft€»  filing  their  claim,  commence 
proceedings  in  a  competent  court  to  determine  the  right  of  possession,  an 
action  commenced  within  the  thirty  days  proceeds  to  Judgment  as  other 
actions,  and  the  court,  as  in  other  actions,  may  permit  amendments  to  the 
complaint  so  as  to  make  it  state  a  cause  of  action,  even  after  the  thirty 
days  have  expired. — Woody  v.  Hinds  et  al.,  189. 

Adverse  Claim — Pleadings — Ambiguity. 

24.  An  allegation  in  a  complaint  under  Uev.  St.  U.  S.  Sec.  232(5,  providing 
that  adverse  claimants  of  mineral  land  shall,  within  thirty  days  after  njing 
"a  claim,"  sue  to  aetermine  the  right  of  possession,  is  not  bad  for  uncer- 
tainty or  ambiguity,  when  it  states  that  a  "protest"  was  also  filed. — Woody 
T.  Hinds  et  al.,  189. 

Inspection  and  Survey — ^Action  Pending — Pleadings. 

25.  Where  an  action  was  brought  to  have  defendant  declared  a  trustee  for 
the  benefit  of  plaintiff  of  an  interest  in  mining  property,  and,  after  an  ap- 
plication for  inspection  had  been  filed,  plaintlflT  amended  his  complaint, 
without  changing  the  theory  of  the  cause  of  action  or  the  issues,  except  that 
the  particulars  of  the  negotiations  and  the  resulting  agreements  by  which 
plaintiff  acquired  rights  in  the  property  were  in  some  respects  different 
from  those  stated  in  the  original  complaint,  the  amendment  did  not  neces- 
sitate that  the  proceeding  for  inspection  should  be  begun  de  novo. — State 

*  ew  rel,  Boston  d  Mont.  Con.  C.  d  S.  M.  Co.  v.  District  Court,  206. 

Inspection — Demand — Notice. 

26.  Where  defendant  appeared  and  resisted  a  motion  for  an  Inspection  on 
its  merits,  without  objecting  that  the  required  formaliltes  of  demand  and 
notice  had  not  been  fully  complied  with,  and  it  appeared  that  the  action  m 
which  the  evidence  sought  was  to  be  used  was  then  pending,  and  that  such 
evidence  was  not  in  plaintiff's  possession,  but  was  under  defendant's  con- 
trol, and  related  to  the  merits  of  the  action,  defendant  could  not  object 
that  the  order  for  such  inspection  was  prematurely  made. — State  ew  rel. 
Boston  d  Mont.  Con.  C.  d  S.  M.  Co.  v.  District  Court,  206. 

Inspection — Affidavits. 

27.  Where,  In  an  action  to  have  defendant  declared  a  constructive  trustee 
of  an  interest  in  mining  property,  plaintiff  applied  for  an  inspection  of  cer- 
tain books  and  papers,  together  with  defendant's  workings  of  the  mine,  and 
defendant  appeared  at  the  hearing  and  filed  a  counter  aflSdavit  which  con- 
troverted none  of  the  statements  contained  in  plaintiff's  affidavit  as  to  the 
existence  of  the  letters  and  other  documents,  defendant's  possession  thereof, 
or  that  they  related  to  the  merits  of  the  action,  but  only  denied  that  de- 
fendant was  in  possession  of  such  records,  etc.,  "within  the  state  of  Mon- 
tana," it  was  no  objection  that  the  affidavits  on  which  plaintiff's  application 
was  based  were  on  information  and  belief. — State  ew  rel.  Boston  d  Mont. 
Con.  C.  d  S.  M.  Co.  V.  District  Court,  206. 

Inspection — Evidence — Pending  Action. 

28.  Where,  on  an  application  for  inspection  of  books  and  papers,  It  ap- 
peared that  the  evidence  sought  was  desired  for  use  in  a  pending  action. 
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and  that  It  was  in  defendant's  possession,  and  related  to  the  merits  of  the 
action  stated  by  plaintiff,  it  was  not  a.  prerequisite  to  the  granting  of  such 
application  that  plaintiff  should  also  show  that  the  evidence  cquld  not  be 
obtained  from  other  sources. — State  ew  rel.  Boston  d  Mont.  Von.  (J.  d  IS.  M. 
Co.  V.  IHatrict  Court,  206. 

Limitation  of  Inspection. 

29.  Where,  in  an  action  to  have  defendant  declared  a  constructive  trustee 
of  a  certain  interest  in  mining  property,  plaintiff  claimed  that  he  had  been 
deprived  of  the  same  by  reason  of  a  fraudulent  conspiracy  by  defendant  and 
certain  others,  by  means  of  which  defendant  acquired  title  to  the  property, 
an  order  for  inspection  of  defendant's  books  and  papers  with  reference  to 
such  property  should  have  been  limited  to  such  of  the  correspondence  be- 
tween defendant's  executive  officers  and  its  agents  through  whom  the  pur- 
chase of  the  property  was  made  as  related  to  the  acquisition  of  the  title  to 
such  property. — State  ew  rel.  Boston  d  Mont.  Con.  C.  d  8.  M.  Co.  v.  Distridt 
Court,  206. 

Inspection — Limitation — ^Access  -Issues. 

30.  An  order  granting  inspection  of  the  underground  workings  of  a  mining 
claim  should  determine  and  fix  the  means  of  access,  and  strictly  limit  tne 
examination  to  the  workings  of  which  it  is  necessary  for  plaintiff  to  have 
knowledge  in  order  to  make  surveys  and  maps  to  elucidate  the  issues  in 
controversy. — State  ex  rel.  Boston  d  Mont.  C.  d  S.  M,  Co.  v.  District  Court, 
206. 

Inspection — Cost — Evidence. 

31.  Under  Code  of  Civil  Procedure,  Section  1317,  requiring  plaintiff  to  pay 
the  cost  of  an  inspection  of  the  underground  workings  of  mining  property 
in  controversy,  an  order  granting  such  an  inspection,  and  arbitrarily  ttxlng 
the  amount  to  be  paid  by  plaintiff  to  defendant  for  lowering  and  hoisting 
plaintiff's  agents  engaged  in  such  inspection  at  a  certain  sum,  without  hear- 
ing any  evidence  as  to  tlte  actual  cost,  was  erroneous. — SttUe  ew  rel.  Boston 
d  Mont.  Con.  C.  d  S.  M.  Co.  v.  District  Court,  206. 

Inspection — Expenses — Taking  Property  Without  Compensation 

32.  Under  Code  of  Civil  Procedure,  Section  1317,  requiring  the  applicant 
for  an  inspection  of  mining  property  to  pay  all  the  expenses  of  examination, 
etc.,  an  order  requiring  defendant  to  use  its  appliances  to  lower  and  raise 
plaintiff's  agents  In  making  such  inspection,  and  providing  the  amount  to 
be  paid  therefor,  was  not  objectionable  as  taking  or  damaging  defendant's 
property  without  Just  compensation. — State  ew  rel.  Boston  d  Mont.  Con.  C. 
d  S.  M.  Co.  V.  District  Court,  206 

Corporations — Sale  of  Corporate  Property. 

33.  In  a  suit  by  a  minority  stockholder  of  a  mining  corporation  to  restrain 
the  sale  of  the  corporate  property,  held,  as  to  a  mining  corporation  organ- 
ized between  1889  and  1898,  the  authority  conferred  on  such  corproatlon  to 
sell  Its  property  by  Laws  of  1899,  page  113  (commonly  known  as  "House 
Bill  132")  was  not  violative  of  the  Federal  Constitution  (Art.  I,  Section  10) 
and  the  Constitution  of  the  State  of  Montana  (Art.  Ill,  Section  11),  as 
impairing  the  obligation  of  contracts. — Allen  v.  Afaw  Mining  Co.  et  al.,  490. 

Taxation — Surface — Use  for  Other  Purposes  Than  Mining. 

34.  Constitution,  Article  XII.  Section  3,  and  Political  Code,  Section  3072, 
declare  that  all  mines  and  mining  claims,  after  purchase  from  the  govern- 
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Municipal  Corporations — Telephone  Lines — Right  to  Use  Streets. 

4.  Under  Civil  Code,  Section  1000,  municipalities  can  only  reasonably  reiini- 
late  the  construction  of  telephone  lines  within  their  limits,  they  cannot 
entirely  prohibit  such  construction  as  is  named  in  the  statute ;  hence,  where 
a  city  council  refuses  to  designate  the  location  of  poles  for  a  telephone  line, 
and  requires  the  wires  to  be  laid  in  conduits  four  feet  under  the  streets,  the 
proper  remedy  is  by  mandamus  to  compel  the  council  to  designate  the  loca- 
tion of  the  poles. — State  ew  rel.  Rocky  Mt.  Bell  Tel.  Co.  v.  Mayor  et  al.,  338. 

MASTER  AND  SERVANT. 

See  Negligence,  1,  2,  3,  4. 

See  Burden  op  Pboof,  1,  2. 

See  Nonsuit,  3,  4,  5,  6. 

Action  for  Personal  Injuries — Nonsuit — Contributory  Negligence. 

1.  In  an  action  for  injuries  to  a  servant,  alleged  to  have  resulted  from  the 
master's  failure  to  provide  a  safe  place  for  plaintiff  to  work,  evidence  re- 
viewed, and  field  not  to  Justify  a  nonsuit  on  the  ground  that  it  conclusively 
showed  plaintiff  to  have  been  guilty  of  contributory  negligence,  or  that 
plaintiff  assumed  the  risk. — Xord  v.  Boston  d  Mont.  Con.  C.  d  8.  M.  Co.,  48. 

Safe  Place  to  Work. 

2.  It  is  the  duty  of  an  employer  to  use  all  reasonable  care,  considered  in 
relation  to  the  kind  of  business,  to  provide  a  safe  place  in  which  the  em- 
ploye may  perform  his  service. — McCahe  v.  Montana  Central  Ry.  Co.,  323. 

Railroad  Employes — Presumptions — Safe  Appliances. 

3.  A  railroad  employe  engaged  in  switching  is  entitled  to  rely  on  the  pre- 
sumption that  the  railroad  has  properly  constructed  its  line  and  appliances. 
— McCahe  v.  Montana  Central  Ry.  Co.,  323. 

Railroad  Employes — Notice — Conclusiveness. 

4.  The  fact  that  a  railroad  employe  went  in  and  out  of  the  yards  in  which 
he  was  employed  during  a  period  of  three  months,  and  that  immediately 
before  the  accident  he  threw  switches,  was  'not  conclusive  on  the  question 
of  notice  to  him  of  the  proximity  of  the  switch  stand  to  the  track. — McCabe 
V.  Montana  'Central  Ry.  Co.,  323. 

Railroads — Not    Insurers    of    Safety    of    Employes — Safe    Appliances. 

5.  A  railroad  is  not  an  insurer  of  the  safety  of  Its  employes,  but  is  re- 
quired only  to  exercise  all  reasonable  care  to  provide  and  maintain  safe, 
sound  and  suitable  machinery,  roadway  structures  and  instrumentalities. — 
McCahe  v.  Montana  Central  Ry.  Co.,  323. 

Railroads — Contributory  Negligence. 

6.  Where  a  railroad  negligently  maintained  a  switch  stand  so  near  its 
track  as  to  Imperil  the  safety  of  its  employes,  and  an  Injured  employe  testi- 
fied that  he  did  not  know  of  such  dangerous  proximity,  and  had  never 
thrown  the  switch  prior  to  the  day  of  the  accident,  and  up  to  that  day  had 
never  done  any  switching  in  the  portion  of  the  yard  in  which  such  switch 
stand  stood,  it  could  not  be  said,  as  a  matter  of  law,  that  he  was  guilty  o£ 
contributory  negligence  in  attempting  to  mount  an  engine  near  the  switch. 
— McCahe  v.  Montana  Central  Ry.  Co.,  323. 
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etc.,  in  settlement  of  the  rights  of  the  parties  without  litigation,  was  not 
based  on  a  sufficient  consideration  to  support  a  suit  for  specific  performance 
under  Civil  Code,  Section  4417,  providing  that  specific  performance  cannot 
be  enforced  against  a  person  unless  he  has  received  an  "adequate"  consider- 
ation for  the  contract. — Traphaoen  v.  Kirk,  562. 

MORTGAGES, 
See  Building  &  Loan  Associations,  1,  2. 
Deed  Absolute  on  Face — Release. 

1.  Where  a  deed  absolute  on  its  face  is  given  as  security  for  a  debt,  and 
the  grantee  gives  a  bond  for  a  reconveyance  on  payment  of  the  debt,  the 
transaction  is  a  mortgage,  which  the  debtor  is  entitled,  on  payment  of  the 
debt,  to  have  released  by  reconveyance. — Qrogan  v.  Valley  Trading  Co.,  229. 

Deed  Absolute  on  Face — Equity  Jurisdiction. 

2.  Where  a  deed  absolute  on  its  face  was  given  as  security  for  a  debt,  in 
an  action  to  redeem,  the  court  of  equity  will  determine  plaintiff's  right  of 
possession,  where  the  defendant  makes  no  claim  to  possession  except  under 
the  deed. — Qrogan  v.  Valley  Trading  Co.,  220. 

Redemption — Laches. 

3.  Under  Civil  Code,  Section  3780,  providing  that  a  party  having  an  inter- 
est in  property  subject  to  a  lien  may  redeem  at  any  time  after  the  claim 
is  due  and  before  his  right  of  redemption  is  foreclosed,  where  no  proceedings 
were  ever  instituted  for  foreclosure  of  a  mortgage,  the  mortgagor,  in  bring- 
ing an  action  to  redeem  four  years  after  the  mortgagee  went  into  possession, 
was  not  guilty  of  such  laches  as  to  deprive  him  of  the  right  to  relief. — 
Qrogan  v.  Vailey  Trading  Co.,  229. 

Reconveyance — Theory  of  Complaint. 

4.  Where  a  complaint  alleged  that  a  deed  was  given  as  security  for  a  debt 
with  certain  chattel  mortgages,  and  bond  given  for  reconveyance  on  pay- 
ment of  the  debt,  that  the  transaction  was  a  mortgage,  and  that  the  debt 
had  been  paid,  and  asked  that  the  mortgage  be  canceled  and  satisfledt  by 
reconveyance  of  the  property,  a  decree  requiring  a  reconveyance  was  not  a 
departure  from  the  theory  of  the  complaint,  as  awarding  specific  perform- 
ance of  the  bond,  since  the  bond  merely  constituted  a  part  of  the  transac- 
tion with  the  other  instruments. — Gragan  v.  VMley  Trading  Co.,  229. 

Recording. 

5.  Proof  that  a  mortgage  is  of  record  is  not  proof  that  th%  mortgagee  pro- 
cured it  to  be  recorded. — Stcain  v.  McMillan,  433. 


<< 


Deed  of  Release." 

6.  The  phrase  *'deed  of  release,"  as  used  in  Civil  Code,  Section  3845,  means 
a  writing,  duly  subscribed  and  acknowledged  by  the  mortgagee,  whereby 
he  absolves  the  mortgaged  property  from  the  lien  of  the  mortgage. — Swain 
V.  McMUlan,  433. 

Mechanic's  Liens — Priority — Mortgagee — Bona  Fide  Puchaser. 

7.  Where  a  mortgage  was  executed  subsequent  to  the  furnishing  of  ma- 
terials and  labor,  for  which  a  lieu  was  claimed  on  the  mortgaged  property. 
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the  mortgagee,  by  purchase  of  the  property  on  foreclosure  of  the  mortgsLge^ 
did  not  become  a  bona  flde  purchaser,  but  was  substituted  only  to  the  rif^hts 
of  the  mortgagor,  and  took  the  property  subject  to  the  mechanic's  lien, 
under  Cod*  of  Civil  Aocedure,  Section  2133. — Western  Iron  Works  v.  Mon- 
tana Pulp  d  Paper  Co.,  550. 

MUNICIPAL   CORPORATIONS. 
Ordinances — ^Pawnshop — Regulation  of  Hours  of  Business. 

1.  An  ordinance  making  it  unlawful  to  keep  open  a  pawnshop  after  6 
o'clock  p.  m.  is  not  a  prohibition  of  the  business,  but  a  regulation  of  it* 
authorized  by  Political  Code,  Section  4800,  Subd.  16. — City  of  Butte  r. 
Paltrovichj  18. 

Licenses — Notice. 

2.  One  taking  a  license  to  carry  on  the  pawnshop  business,  which  states 
nothing  as  to  the  hours  within  which  the  business  may  be  conducted,  takes 
with  notice  that  the  city  may  imiK>se  reasonable  regulations  therefor. — Ciitf 
of  Butte  V.  Paltrovioh,  18. 

Discrimination — Equal  Protection  of  the  Law. 

3.  It  is  only  where  persons  engaged  in  the  same  business  are  subjected  to 
different  restrictions,  or  are  granted  different  privileges  under  like  condi- 
tions, that  the  discrimination  is  open  to  the  objection  that  it  is  a  denial 
of  equal  protection  of  the  law. — City  of  Butte  v.  Palirovich,  18. 

Ordinances — Equal  Protection  of  the  Law. 

4.  An  ordinance  does  not  deny  the  equal  protection  of  the  law  because 
regulating  the  hours  of  operating  pawnshops,  loan  offices  and  second-hand 
stores,  only. — City  of -Butte  v.  Pdltrovichj  18. 

Police  Power — Public  Good. 

5.  In  the  exercise  of  the  "police  power,"  citizens  may,  for  the  public  good, 
be  constrained  in  their  conduct  with  reference  to  matters  in  themselves 
lawful  and  right. — City  of  Butte  v.  Paltroivch,  18. 

Reasonableness  of  Ordinances — Regulation  of  Hours  of  Business. 

6.  An  ordinance  making  it  unlawful  to  keep  open  a  pawnshop,  loan  office 
or  second-hand  store  after  6  o'clock  p.  m.,  except  on  days  preceding  a  holi- 
day, when  they  may  be  kept  open  till  10  o'clock  p.  m.,  will,  in  the  absence 
of  clear  proof  to  the  contrary,  be  held  reasonable. — City  of  Butte  v.  Paitro- 
vicK  18. 

Street  Improvements — Ordinances — Expenses — Due  Process  of  Law. 

7.  Session  Laws  1897,  p.  219,  Section  80,  providing  that  when  a  street  im- 
provement is  made  the  city  council  shall  enact  by  ordinance  that  the  ex- 
pense shall  be  paid  by  the  entire  district  created  as  previously  provided, 
according  to  area,  is  not  unconstitutional  as  depriving  the  property  owner 
of  his  property  without  due  process  of  law,  in  that  such  provision  is  a  legis- 
lative declaration  that  all  property  in  the  proposed  district  is  benefited  by 
the  improvement,  and  to  the  same  extent. — McMillan  v.  City  of  Butte,  220. 

Assessment — ^Taking  Property  Without  Compensation. 

8.  In  the  absence  of  proof  that  the  burden  imposed  on  a  property  owner  by 
a  municipal  assessment  is  altogether  out  of  proportion  to  the  benefit  actn- 
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ally  accruing  to  the  property,  he  cannot  assert  that  his  property  Is  thereby 
taken  without  compensation. — McMilUm  v.  City  of  Butte,  220. 

Assessment — Street  Improvements^— Description  of  Lot. 

9.  Where  a  certain  lot  was  assessed  for  municipal  improvements  for  its 
entire  area,  the  fact  that  only  half  of  such  lot  was  included  in  the  descrip- 
tion in  the  resolution  creating  the  assessment  district  was  immaterial. — 
McMillan  v.  City  of  Butte,  220. 

Street  Improvements — Protest. 

•10.  An  alleged  protest  to  street  paving,  filed  by  abutting  owners,  stating 
the  reasons  why  they  did  not  desire  the  paving  done  during  the  year  1898, 
and  stating  that  they  were  willing  to  have  the  street  paved  during  the  year 
1900,  and  that  payment  therefor  should  be  required  in  three  annual  install- 
ments was  not  an  unqualified  protest  to  the  paving  required  by  Session  Laws 
of  1897,  p.  210,  Section  31. — McMillan  v.  City  of  Butte,  220. 

OfiElcerB'  Bonds — Conditions. 

11.  The  official  bond  of  a  city  treasurer,  as  contemplated  by  the  Political 
Code,  is  within  the  purview  of  Article  IX  thereof,  and  must  be  conditioned 
in  accordance  with  Section  1057. — City  of  Philipshurg  v.  Degenhart,  299. 

City  Treasurer — Illegality  of  Collection  of  Money — Liability  of  Sureties. 

12.  A  city  treasurer  receipted  for  moneys  collected  by  officers  and  agents 
of  the  city  from  gambling  houses  and  brotheis,  and  also  included  such  re 
celpts  in  his  monthly  reports  to  the  council.  Held,  that  the  money  so  re- 
ceived was  received  by  the  treasurer  by  virtue  of  his  office,  and  his  failure 
to  pay  over  the  money  to  his  successor  in  office  was  a  breach  of  his  official 
bond,  for  which  his  sureties  were  liable,  though  the  money  was  collected 
illegally  and  without  authority. — City  of  Philipahurs  v.  Degenhart,  299. 

Reports  of  Treasurer — Evidence. 

13.  Reports  of  a  city  treasurer  to  the  city  council  of  moneys  received  and 
disbursed  during  the  month,  which  he  Is  required  to  make  by  Political  Code, 
Section  4788,  may  be  given  In  evidence  against  the  sureties  on  his  official 
bond,  and  are  prima  facie  true,  and,  when  not  contradicted  by  the  sureties, 
are  binding  on  them. — City  of  Philipahurg  v.  Degenhart,  290. 

Telephone   Lines — Powers — Streets — Public   Roads. 

14.  Civil  Code,  Section  1000,  authorizes  telephone  corporations  to  construct 
their  lines  along  and  upon  the  streets  of  cities,  since  the  term  "public 
roads"  Includes  "streets"  of  cities. — State  est  rel.  R.  M.  Bell  Tel.  Co.  v. 
Mayor  et  al.,  338. 

Statutes — Government  of  Cities. 

15.  Civil  Code,  Section  1000,  being  a  general  law  passed  in  pursuance  of 
Constitution,  Article  XV,  Section  14,  is  not  modified  or  limited  by  the  laws 
relating  to  the  government  of  cities. — State  ex  rel.  R.  M.  Bell  Tel.  Co.  v. 
Mayor  et  al.,  338. 

Statutes — Powers — Streets — Sidewalks. 

16.  Civil  Code,  Section  1000,  Is  not  in  conflict  with,  nor  amended  by,  sub- 
sequent enactments  granting  the  power  to  cities  to  regulate  and  prevent  the 
use  or  obstruction  of  city  streets,  sidewalks  and  public  grounds. — State  ex 
rel.  R.  M.  Bell  Tel.  Co.  v.  Mayor  et  al.,  338. 
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Mandamus — Right  to  Use  of  Streets — ^Telephone  Lines. 

17.  lender  Civil  Code,  Section  1000,  manlcipalities  can  only  raesonablj 
regulate  the  construction  of  telephone  lines  within  their  limits,  they  cannot 
entirely  prohibit  such  construction  as  is  named  in  the  statute,  hence,  wbere 
a  city  council  refuses  to  designate  the  location  of  poles  for  a  telephone  line, 
and  requires  the  wires  to  be  laid  In  conduits  four  feet  under  the  streets,  tlic 
proper  remedy  is  by  mandamus  to  compel  the  council  to  designate  the  loca- 
tion of  the  poles. — State  or  rcl.  R.  M.  Bell  Tel.  Co.  v.  Mayor  et  al.,  338. 

Exclusive  Control  of  Streets. 

18.  That  a  city  is  charged  with  the  duty  of  keeping  its  streets  in  repair, 
and  that  the  cost  of  maintaining  them  is  raised  by  public  taxation  witbln 
the  city,  does  not  give  it  jurisdiction  over  them  exclusive  of  that  of  the 
legislative  assembly. — IS  tale  Vit  ret.  R.  M.  Bell  Tel.  Co.  v.  Mayor  et  al.,  33«. 

NEGLIGENCE. 

See  Nonsuit,  3,  5,  6. 
See  Bailments,  3. 

Assumption  of  Risk — Burden  of  Proof — Contributory. 

1.  While,  in  an  action  for  injuries  to  a  servant,  the  burden  is  on  the  plain- 
tiff to  prove  that  defendant  was  negligent,  and  that  the  injury  complained 
of  was  the  direct  or  proximate  result  of  the  negligence  alleged,  the  burden 
is  on  the  defendant  to  show  that  plaintiff  was  guilty  of  such  contributory- 
negligence  as  would  prevent  his  recovery,  or  that  plaintiff  assumed  the  risk 
of  the  employment. — Xord  v.  Boston  &  Mont.  Con.  C.  d  8.  M.  Co.,  48. 

Contributory — Assumption  of  Risk. 

2.  Though  the  burden  is  on  the  master,  In  an  action  for  injuries  to  his 
servant,  to  prove  contributory  negligence  or  assumption  of  risk,  if  the  ex- 
istence of  such  defense  is  disclosed  by  plaintiff's  witnesses,  defendant  la 
entitled  to  the  same  advantage  thereof  as  though  proven  on  his  part. — 
?sord  V.  Boston  &  Mont.  Con.  C.  rf  S.  M.  Co.,  48. 

Master  and  Servant— Nonsuit — Safe  Place  to  Work. 

3.  Where,  in  an  action  for  injuries  to  a  servant,  the  negligence  alleged  was 
defendant's  failure  to  provide  and  maintain  a  reasonably  safe  place  for 
plaintiff  to  work,  and  there  was  sufficient  proof  of  such  negligence  to  go  to 
the  jury,  a  variance  relating  merely  to  the  details  of  the  occurrence  by 
which  the  injury  was  caused  did  not  entitle  defendant  to  a  nonsuit, — ^.Yord 
v.  Boston  &  Mont.  Con.  C.  d-  S.  M.  Co.,  48. 

Railroads — Employes — Contributory. 

4.  Where  a  railroad  negligently  maintained  a  switch  stand  so  near  its  track 
as  to  imperil  the  safety  of  Its  employes,  and  an  Injured  employe  testified 
that  he  did  not  know  of  such  dangerous  proximity,  and  had  never  thrown 
the  switch  prior  to  the  day  of  the  accident,  and  up  to  that  day  had  never 
done  any  switching  in  the  portion  of  the  yard  in  which  such  switch  stand 
stood,  It  could  not  be  said,  as  a  matter  of  law,  that  he  was  guilty  of  con- 
tributory negligence  in  attempting  to  mount  an  engine  near  the  switch. — 
McCahe  v.  Montana  Central  Ry.  Co.,  323. 
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Contributory — AsBumptlon  of  Risk. 

5.  Where  a  servant  assumes  the  risk,  the  question  of  his  contributory  neg 
ligence  is  immaterial. — McCabv  v.  Montana  Central  Ry,  Co.,  323. 

NEW  TRIAL. 
Newly  Discovered  Evidence — Continuance. 

1.  Code  of  Civil  Procedure,  Section  1171,  authorizes  the  granting  of  a  new 
trial  for  newly  discovered  evidence,  which  the  moving  party  could  not  with 
reasonable  diligence  have  discovered  and  produced  at  the  trial.  In  an  action 
to  recover  a  loan  plaintiff  testified  in  Justice's  court  that  no  one  was  present 
when  the  loan  was  made,  but  in  the  district  court  testified  that  his  wife  was 
present.  Defendant  asked  no  continuance  to  secure  impeaching  w^itnesses, 
and  made  no  effort  to  that  end,  but  himself  testified  to  the  contradiction. 
Heldj  that  a  new  trial  was  properly  refused. — 8mUh  v.  Shook,  30. 

Newly  Discovered  Evidence — Afildavits. 

2.  The  party  moving  for  a  new  trial  on  the  ground  of  newly  discovered 
evidence  must  show  by  his  own  affidavit  that  the  new  evidence  was  not 
known  to  him  at  the  time  of  the  trial,  and  the  affidavits  of  other  persons  on 
that  question  are  not  sufficient. — 8mith  v.  Shook,  30. 

Motion— Time  for  Filing  Additional  Affidavits. 

3.  Wlvere  it  appears  that  nine  affidavits  relative  to  an  alleged  contradiction 
between  the  opposing  party's  testimony  at  a  former  and  at  the  present  trial 
were  read  in  support  of  a  motion  for  a  new  trial,  it  was  not  error  to  refuse 
to  extend  the  time  to  enable  the  moving  party  to  secure  additional  affidavits. 
— Smith  V.  Shook,  30. 

Surprise — Newly  Discovered  Evidence. 

4.  The  granting  or  refusing  of  a  new  trial  upon  the  ground  of  surprise  or 
newly  discovered  evidence  rests  largely  in  the  discretion  of  the  trial  court, 
and  its  ruling  will  not  be  disturbed  in  the  absence  of  an  abuse  of  si^ch 
discretion. — Landeau  v.  Fraaier,  267. 

Notice  of  Intention — Grounds. 

5.  Under  a  notice  of  intention  to  move  for  a  new  trial,  specifying  as 
grounds  the  insufficiency  of  the  evidence  to  justify  the  decision  of  the  court 
as  regarded  plaintiff,  the  appealing  defendant  could  rot  urge  an  objection 
to  the  sufficiency  of  the  evidence  to  sustain  the  decision  in  favor  of  another 
defendant. — McNinch  v.  Cratcford,  297. 

Notice  of  Intention — Appeal — Dismissal. 

6.  The  fact  that  the  notice  of  intention  to  move  for  a  new  trial  is  not  in 
the  record  is  no  ground  for  dismissal  of  the  appeal  from  the  judgment. — 
Fordham  v.  Northern  Paciflo  Ry.  Co.,  421. 

NONSUIT. 

See  Appeal^  4. 

See  Bill  op  ExcErTiONS,  1,  4. 

See  Burden  of  Pbuof,  8. 
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Qnestion  of  Law. 

1.  The  question  presented  on  a  motion  for  a  nonsuit  is  one  of  law. — Xord 
T.  Boston  d  Mont.  Con.  C.  A  S,  M.  Co.,  48. 

When  Granted — Undisputed  Facts. 

2.  A  nonsuit  should  be  granted  only  when  the  facts  are  undisputed  and 
such  that  "all  reasonable  men  must  draw  the  same  conclusions  from  tbezo.** 
— yord  V.  Boston  d  Mont.  Con.  C.  d  S.  M.  Co.,  48. 

Master  and  Seryant — Contributory  Negligence — Evidence. 

3.  In  an  action  for  injuries  to  a  servant,  alleged  to  have  resulted  from  the 
master's  failure  to  provide  a  safe  place  for  plaintiff  to  work,  evidence  re- 
viewed, and  held  not  to  Justify  a  nonsuit  on  the  ground  that  it  condnsively 
showed  plaintiff  to  have  been  guilty  of  contributory  negligence,  or  that 
plaintiff  assumed  the  risk. — Hord  v.  Boston  d  Mont.  Con.  C.  d  S.  M.  Co.,  4S. 

Master  and  Servant — Safe  Place — Negligence — ^Variance. 

4.  Where,  in  an  action  for  injuries  to  a  servant,  the  negligence  alleged  was 
defendant's  failure  to  provide  and  maintain  a  reasonably  safe  place  for 
plaintiff  to  work,  and  there  was  sufficient  proof  of  such  n^ligence  to  go  to 
the  Jury,  a  variance  relating  merely  to  the  details  of  the  occurrence  by 
which  the  injury  was  caused  did  not  entitle  defendant  to  a  nonsuit. — Xord 
V.  Boston  d  Mont.  Con.  C.  d  8.  M.  Co.,  48. 

Contributory  Negligence — Assumption  of  Risk — Appeal — ^Variance. 

5.  Where,  in  an  action  for  Injuries  to  a  servant,  defendant  moved  for  a  non- 
suit at  the  close  of  plaintiff's  evidence,  on  the  ground  that  the  evidence 
conclusiyely  showed  that  plaintiff  was  guilty  of  contributory  negligence  or 
that  he  assumed  the  risk,  it  could  not  be  alleged  for  the  first  time  on  appeal 
that  the  nonsuit  was  properly  granted  by  reason  of  an  alleged  variance 
between  the  pleading  and  proof. — }^ord  v.  Boston  d  Mont.  Con.  C.  d  S.  M. 
Co.,  48. 

Motion — Presumption — Proof. 

6.  On  motion  for  a  nonsuit,  every  fact  will  be  deemed  proved  which  the 
evidence  tends  to  prove. — McCahc  v.  Montana  Central  Ry.  Co.,  323. 

NUISANCES. 

Blasting  on  City  Lots — Exercise  of  Care. 

1.  The  carrying  on  of  blasting  on  premises  platted  as  city  lots,  continu- 
ously for  over  a  year,  constitutes  a  nuisance  prima  facie,  irrespective  of  the 
care  exercised,  and  a  recovery  may  be  had  for  injury  to  property  ow^int^  to 
concussions  of  the  air  from  blasting. — Longtin  v.  Persell,  300. 

OFFER  OF  PROOF. 
See  Pboof. 

ORDINANCES. 
See  Municipal  Cobpobatioxs,  1,  4,  6,  7. 
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PARTITION. 

Trustee — Attorney  in  Pact. 

1.  By  agreements  between  defendants  in  partition  and  L.,  tbe  latter 
agreed,  by  himself  or  agent,  to  buy  in  the  property  at  the  sale  in  his  own 
name,  and  hold  it  for  the  former,  to  whom  he  was  to  reconvey  the  same,  or 
a  part  thereof,  as  he  should  elect,  on  being  reimbursed  for  the  cost  and  ex- 
penses. One  agreement  was  signed  for  one  of  the  defendants  by  an  attorney 
in  fact,  who  afterwards  bought  the  property  at  the  sale  in  his  own  name, 
but  who  did  not  otherwise  sign  either  agreement.  Held,  that  the  agree- 
ments did  not  establish  a  trust  relation  between  the  purchaser  and  L.,  who 
claimed  that  the  property  was  bought  for  him. — Largey  v.  Leggat,  148. 

Specific  Performance — Deed — Pleadings. 

2  Where  it  cannot  be  determined  from  either  the  pleadings  or  the  evi- 
dence as  to  a  contract  to  purchase  property  for  another  at  a  partition  sale 
whether  the  purchaser  was  to  furnish  the  money  or  not,  or  whether  he  was 
to  take  the  deed  in  his  own  name  or  otherwise,  neither  would  support  a 
decree  for  specific  performance  on  the  part  of  the  purchaser. — Largey  v; 
Leggat,  148. 

PATENTS. 

See,  also,  Pubmc  Lands,  1,  2,  3,  S,  9,  10,  11. 

Public  Lands — Preliminaray  Requirements. 

1.  A  patent  itself  is  in  the  nature  of  an  official  declaration  by  that  branch 
of  the  government  to  which  the  disposition  of  the  public  lands  is  intrusted, 
that  all  the  requirements  preliminary  to  its  issue  have  been  complied  with. 
— Qeho  V.  Clarke  Fork  Coal  Mining  Co.,  87. 

Presumption — Proof. 

•  2.  In  the  absence  of  any  showing  to  the  contrary,  the  presumption  will  be 
indulged  that  the  officials  of  the  land  department  had  before  them  sufficient 
proof  to  justify  the  issuing  of  the  patent  to  the  patentee. — Qebo  v.  Clarke 
Fork  Coal  Mining  Co.,  87. 

Proof  of  Invalidity. 

3.  The  title  conveyed  by  a  patent  will  not  be  disturbed  where  the  proof  of 
its  invalidity  is  not  clear  and  convincing. — Graham  v.  Great  Falls  W.  P.  d 
T.  Co,,  393. 

Patentees— Trustees. 

4.  In  an  action  for  the  purpose  of  having  a  patentee  declared  plaintiff's 
trustee  for  the  land,  before  plaintiff  can  prevail,  he  must  not  only  show  that 
the  patentee  was  not  entitled  to  the  patent,  but  also  that  he  is. — Graham 
V.  Great  Falls  W.  P.  d  T.  Co.,  393. 

PLEADING   AND   PRACTICE    (Civil). 
Stipulation — Agreed  Case — Jurisdiction. 

1.  Where  a  complaint  is  filed  giving  jurisdiction,  and  a  stipulation  is  then 
filed,  treated  by  the  court  and  parties  as  amending  the  complaint  and  rais- 
ing an  issue,  the  case  is  not  an  agreed  case,  which  has  to  be  submitted  with 
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the  formalities  required  by  Code  of  Civil  Procedure,  Section  2050  et  seq,^  to 
give  jurisdiction. — Bickford  v.  Kincin,  1. 

Judgment — Issue  Framed. 

2.  Judgment  on  the  pleadings  cannot  be  entered  where  there  is  an  issue 
framed  thereby. — Moore  v.  Murray,  13. 

Denials — Sufficiency. 

3.  Denials  which  are  as  specific  as  the  allegations  they  are  intended  to 
meet,  and  which  controvert  the  spirit  and  substance  of  the  adverse  plead- 
ing, are  sufficient  to  raise  issues. — Moore  v.  Murray,  13. 

Answer — Amendment. 

4.  It  is  not  error  to  permit  an  amendment  to  an  answer,  during  the  pro- 
gress of  the  trial,  where  the  testimony  necessary  to  support  the  amendment 
would  have  been  admissible  without  it. — McMillan  v.  Frank,  61. 

Demurrer — Waiver — Pleading  Over. 

5.  Objection  to  a  complaint,  raised  by  demurrer,  that  it  does  not  state  a 
cause  of  action,  is  not  waived  by  pleading  over. — Van  Horn  v.  Holt,  69. 

Action  on  Injunction  Bond — Complaint. 

6.  The  complaint  on  an  injunction  bond,  conditioned  for  payment  of  dam- 
ages suffered  by  reason  of  the  injunction,  if  it  be  decided  there  was  no  right 
thereto,  must  allege  a  failure  to  pay. — Van  Horn  v.  Holt,  69. 

Complaint — ^Fraud — Public  Lands — Patent. 

7.  A  complaint,  to  hold  the  patentee  of  public  land  a  trustee  thereof  for 
plaintiff,  alleging  merely  that  plaintiff  made  application  to  purchase  it  as 
coal  land,  filing  a  declaratory  statement  in  the  land  office,  and  went  into 
possession  and  improved  it ;  that  defendant  caused  a  forged  relinquishment 
of  plaintiff's  rights  to  be  filed  in  the  la^d  office,  of  which  she  did  not  know 
till  five  months  after  expiration  of  the  time  within  which  she  might  hare 
made  proof  and  payment,  and  that  defendant  then  purchased  the  land,  and 
a  patent  was  issued  to  him — does  not  state  a  cause  of  action ;  it  not  showing 
that  plaintiff  did  not  also  make  a  voluntary  relinquishment,  by  failure  to 
prosecute  work  on  the  land,  or  to  make,  or  offer  to  make,  seasonable  proof 
and  payment. — Ocbo  v.  Clarke  Fork  Coal  Mining  Co.,  87. 

Trust  Relation — Trustee  Ex  Maleficio. 

8.  Pleadings  alleging  that  a  trust  relation  was  created  between  parties  in 
question  by  virtue  of  written  agreements  do  not  support  conclusions  of  law 
declaring  a  party  to  be  a  trustee  ex  maleflcio. — Laryey  v.  Leggat,  148. 

Findings  Not  Within  Issue. 

9.  Findings  not  within  the  issue  made  by  the  pleadings  will  not  support  a 
decree. — Largey  v.  Leggat,  148. 

Inconsistent  Allegations — Theory  of  Case. 

10.  A  plaintiff  cannot  in  a  complaint  take  one  position,  and,  in  a  replication 
to  defendant's  answer,  take  another  one  inconsistent  with  the  allegations 
of  the  complaint. — Flannery  v.  Campbell,  172. 
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Water  Rights — Res  Judicata. 

11..  In  an  action  for  the  unlawful  diversion  of  water  by  defendant,  where 
plaintiff  in  her  complaint  admitted  that  defendant  had  allowed  some  of  the 
water  claimed  by  plaintiff  to  pass  down  to  her,  and  that  she  had  used  it, 
she  was  not  entitled  to  allege  in  her  reply  a  plea  of  estoppel  or  res  judicata, 
that  defendant  was  estopped  by  his  answer  in  a  previous  case,  and  by  the 
judgment  therein,  from  denying  that  plaintiff  had  been  prevented  from  using 
any  water. — Flannery  v.  Gamphell,  l72. 

Mines — Adverse  Claims — SufQciency. 

12.  A  complaint  under  Rev.  St.  U.  S.  Sec.  2326,  showing  possession  under 
claim  of  title  In  plaintiff,  an  application  for  a  patent  b^  defendant,  the  fil- 
ing and  allowance  of  an  adverse  claim  in  the  land  office,  and  that  the  action 
was  commenced  within  thirty  days  after  the  allowance,  is  sufficient,  whether 
the  action  be  treated  as  one  under  Code  of  Civil  Procedure,  Section  1310, 
or  Section  1322.  It  is  not  necessary  in  either  case  that  plaintiff  particularly 
set  forth  the  nature  of  defendant's  claim,  but  that  duty  devolves  on  de- 
fendant.— Woody  V.  Hinds  et  al.,  189. 

Mines — Adverse   Claims — Complaint — Amendment. 

13.  Under  Rev.  St.  U.  S.  Sec.  2326,  providing  that  adverse  claimants  of 
mineral  land  shall,  within  thirty  days  after  filing  their  claim,  commence 
proceedings  in  a  competent  court  to  determine  the  right  of  possession,  an 
action  commenced  within  the  thirty  days  proceeds  to  judgment  as  other 
actions,  and  the  court,  as  in  other  actions,  may  permit  amendments  to  the 
complaint  so  as  to  make  it  state  a  cause  of  action,  even  after  the  thirty 
days  have  expired. — Woody  v.  Hinds  et  al.,  189. 

Mines — Adverae  Claims — Ambiguity. 

14.  An  allegation  in  a  complaint  under  Rev.  St.  U.  S.  Sec.  2320,  providing 
that  adverse  claimants  of  mineral  land  shall,  within  thirty  days  after  tiling 
"a  claim,"  sue  to  determine  the  right  of  possession,  is  not  bad  for  uncer- 
tainty or  ambiguity,  when  it  states  that  a  "protest"  was  also  filed. — Woody 
V.  Hinds  et  al.,  189. 

Limitations — Objection — How  Taken — Answer. 

15  Under  the  express  provision  of  Code  of  Civil  Procedure,  Section  558, 
the  objection  that  an  action  was  not  commenced  within  the  time  limited  by 
law  can  be  taken  only  by  answer. — Qrogan  v.  Valley  Trading  Co.,  229. 

Corporations — Action  Against  Officers — Complaint — Sufficiency. 

16.  Though  the  allegations  of  the  complaint  in  an  action  against  the  offi- 
cers and  directors  of  a  corporation  for  fraudulently  diverting  and  misap- 
propriating its  funds  are  not  sufficient  to  entitle  the  action  to  be  considered 
as  brought  on  behalf  of  others  than  plaintiffs,  who  are  minority  stock- 
holders, its  sufficiency  as  an  action  in  plaintiffs'  own  behalf  is  not  impaired 
by  averments  that  they  bring  it  for  others  as  well  as  themselves. — McCon- 
nell  et  al.  v.  Combination  M.  d  M.  Co.,  239. 

Execution — Entry  of  Judgment — Conclusion  of  Law. 

17.  An  allegation  that  an  execution  was  Issued  before  Judgment  was  prop- 
erly entered,  being  pregnant  with  the  admission  that  judgment  was  In  fact 
entered,  is  a  mere  conclusion  of  law,  and  presents  no  statement  on  which  an 
issue  of  fact  can  be  made. — Burton  v.  Kipp,  275. 
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Denial — Sufficiency. 

18.  Where  afflrmatlve  matter  is  pleaded  in  an  answer,  a  replication  thereto 
stating  that  plaintiff  **ha8  no  knowledge  or  information  concerning  Ibe 
allegations  thereof  sufficient  to  form  a  belief,"  is  insufficient  as  a  denial, 
and  said  allegations  of  the  answer  mnst  be  deemed  admitted. — Floyd-Jo§ie9 
y.  Anderson  et  al,,  351. 

Specific  Performances — Complaint. 

19.  In  an  action  for  specific  performance  of  a  contract  to  convey  land.  It 
was  not  necessary  that  the  complaint  shoald  allege  that  defendants  were 
the  owners  of  the  land  at  the  time  the  contract  was  made,  since,  if  defend- 
ants were  not  the  owners,  or  had  placed  themselves  in  such  a  position  that 
they  could  not  perform  their  contract,  such  facts  were  matters  of  defense. — 
Christiansen  y.  Aldrich  et  al.,  446. 

Specific  Performance — Answer. 

20.  In  a  soit  for  specific  performance,  an  answer  alleging  that,  since  the 
contract  was  made,  defendants  had  conveyed  the  land  in  controversy  to 
another,  constituted  an  admission  that  defendants  were  the  owners  of  the 
land  at  the  time  the  contract  was  made. — Christiansen  v.  Aldrich  et  al.,  446. 

Specific  Performance — Complaint — Technical  Objections. 

21.  Under  Code  of  Civil  Procedure,  Section  778,  a  technical  objection  to  a 
complaint  In  a  suit  for  specific  performance  not  affecting  the  substantial 
rights  of  the  parties  is  not  available  after  Judgment. — Christiansen  r.  Al- 
drich et  (U.,  446. 

Specific  Performance — Answer — Sufficiency. 

22.  Where,  in  a  suit  for  specific  performance,  plaintiff  pleaded  a  breach  of 
the  contract,  and  defendant  alleged  that  plaintiff  had  failed  to  perform 
within  the  time  prescribed,  whereupon  defendant  had  sold  the  land  to  W., 
but  did  not  allege  whether  the  sale  to  W.  was  before  or  after  the  commence- 
ment of  the  action,  nor  state  any  facts  with  reference  to  the  consideration 
paid  by  W.,  and  his  notice  of  plaintiff's  equity,  the  answer  did  not  set  up 
sufficient  new  matter  to  require  replication. — Christiansen  v.  Aldrich  et  al., 
446. 

Specific  Performance — Complaint — Amendments. 

23.  In  a  suit  for  specific  performance,  plaintiff,  pending  a  motion  for  Judg- 
ment on  the  pleadings,  applied  for  leave  to  amend  the  complaint  by  adding 
an  allegation  of  tender  of  the  unpaid  purchase  price,  and  a  demand  for  a 
deed,  and  by  making  an  allegation  of  readiness  and  willingness  to  perform 
more  specific.  Held,  that  the  application  was  properly  granted,  defendants 
having  declined  the  court's  offer  to  postpone  the  hearing  to  the  next  term. — 
Christiansen  v.  Aldrich  et  al.,  446. 

Amendments — Reversible  Error. 

24.  Where,  after  a  trial  amendment,  the  case  proceeded  and  was  tried  upon 
the  issues  formed  by  the  amended  complaint  and  answer,  and  it  appeared 
that  defendants  were  afforded  every  opportunity  to  present  their  entire  case, 
the  fact  that  the  amendment  was  not  formally  incorporated  in  the  com- 
plaint was  not  reversible  error. — Christiansen  v.  Aldrich  et  al.,  446. 
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Action  on  Ball  Bond — Complaint. 

25.  Constitution,  Article  VIII,  Section  20,  gives  a  Justice  court  jurisdic- 
tion as  an  examining  court  in  cases  q£  felony,  and  Code  of  Civil  Jb'rocedure, 
Section  745,  declares  that  in  pleading  a  judgment  or  other  determination  oi 
a  court,  officer  or  board,  it  is  not  necessary  to  state  the  facts  conferring 
jurisdiction,  but  the  determination  or  judgment  may  be  stated  to  have  been 
"duly  given  or  made."  In  an  action  on  a  ball  bond  the  complaint  alleged  that 
a  certain  person  was  ordered  by  a  certain  justice  of  the  peace  to  be  held  to 

^answer  on  a  charge  of  burglary,  on  which  he  wa!s  admitted  to  bail ;  the 
justice  then  and  there  having  full  authority  and  power  to  accept  and  ap- 
prove the  bond ;  and  that  he  duly  approved  it,  and  ordered  the  release  of 
defendant.  Held,  that  the  complaint  was  insufficient  for  failing  to  allege 
the  jurisdictional  facts  that  the  defendant  was  charged  by  a  complaint  filed 
with  the  justice,  and  examined  upon  the  charge,  etc.,  or  to  state  the  judicial 
capacity  of  the  justice,  and  that  the  order  holding  defendant  to  answer  was 
"duly  given"  or  "duly  made"  or  "duly  given  and  made." — State  v.  Lagoni 
et  ah,  472. 

Action  on  Bail  Bond — Defense. 

26.  The  fact  that  a  magistrate  accepting  a  bail  bond  failed  to  comply  with 
the  statute  requiring  it  to  be  filed  in  the  district  court  was  no  defense  to 
the  sureties  in  an  action  on  the  bond. — State  v.  Lagoni  et  al.,  472. 

Action  on  Bail  Bond — Defective  Complaint. 

27.  A  complaint  In  an  action  on  a  ball  bond  is  fatally  defective  where  it 
fails  to  state  that  the  amount  due  by  the  terms  of  the  bond  has  not  been 
paid. — State  v.  Lagoni  et  (U.,  472. 

Action  on  Ball  Bond— Forfeiture — Proof. 

28.  Where,  in  an  action  on  a  ball  bond,  it  was  shown  that  an  information 
was  filed  against  the  defendant,  charging  him  with  a  crime,  and  that  he 
failed  to  appear  and  answer,  and  that  the  court  thereupon  ordered  the  bond 
forfeited,  a  contention  that  the  state  did  not  prove  that  an  order  of  forfeit- 
ure was  made  was  without  merit. — State  v.  L<igoni  et  al.,  472. 

Action  on  Ball  Bond — Death  of  Principal. 

29.  In  an  action  on  a  bail  bond  defendant  sureties  .pleaded  that  the  prin- 
cipal in  the  bond,  who  had  disappeared,  was  dead,  when  the  bond  was  de- 
clared forfeited,  and  a  witness  testified  for  defendants  that  he  knew  of  the 
principal  having  attempted  to  commit  suicide  on  two  different  occasions. 
Ileld,  that  the  testimony  was  properly  stricken  as  immaterial. — State  v. 
Lagoni  et  al.,  472. 

PLEADING  AND  PRACTICE   (Criminal). 

Information — Waiver — Ball  Bond — Sureties. 

1.  Where  the  county  attorney  fails  to  comply  with  Penal  Code,  &5ection 
1730,  any  advantage  thereof  must  be  taken  by  defendant  by  motion  to  set 
aside  the  information,  which  must  be  done  before  demurrer  or  plea,  and 
failure  to  so  take  advantage  of  the  irregularity  waives  it.  The  negligence 
of  the  county  attorney  in  this  respect  cannot  be  taken  advantage  of  by  the 
sureties  on  defendant's  ball  bond. — State  v.  Lagoni  et  al.,  472. 

Insanity — ^Proof. 

2.  Insanity  cannot  be  proved  by  reputation. — State  v.  Lagoni  et  al.,  472. 
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police  power. 

Constraint — Public  Good. 

■ 

1.  In  the  exercise  of  the  "police  power/'  citizens  may,  for  the  public  good, 
be  constrained  in  their  conduct  with  reference  to  matters  in  themselves 
lawful  and  right. — City  of  Butte  v.  Paltorvich,  18. 

PRESUMPTIONS. 
Public  Lands — Patents — Sufficiency  of  Proof. 

1.  In  the  absence  of  any  showing  to  the  contrary,  the  presumption  will  be 
indulged  that  the  officials  of  the  land  department  had  before  them  sumcient 
proof  to  Justify  the  issuing  of  the  patent  to  the  patentee. — Oebo  v.  Clarke 
Forke  Coal  Mininy  Co.,  87. 

Execution  Sale — Regularity. 

2.  Code  of  Civil  Procedure,  Section  1227,  provides  that,  when  real  property 
sold  under  execution  consists  of  several  "known  lots  or  parcels,"  tney  must 
be  sold  separately.  Section  326C  states  the  legal  presumption  that  official 
duty  has  been  performed.  Held,  that  it  must  be  presumed  that  an  omcer 
complied  with  the  statute  in  the  sale  of  a  city  lot,  though  it  was  compose*! 
of  two  parcels  and  was  sold  in  gross,  since  the  parcels  may  not  have  been 
known,  or  may  have  been  offered  separately  and  sold  in  gr(»s  only  after  It 
was  found  that  there  were  no  bidders  for  the  parcels. — Burton  v.  Kipp,  275. 

Master  and  Servant — Safe  Appliances. 

3.  A  railroad  employe  engaged  in  switching  is  entitled  to  rely  on  the  pre- 
sumption that  the  railroad  has  properly  constructed  its  line  and  appliances. 
— McCabc  V.  Montana  Central  Ry.  Co.,  323. 

Motion  for  Nonsuit — Proof. 

4.  On  motion  for  a  nonsuit,  every  fact  will  be  deemed  proved  which  the 
evidence  tends  to  prove. — MoCabe  v.  Montana  Central  Ry.  Co.,  323. 

Insolvency — Question  of  Fact. 

5.  Insolvency  is  a  question  of  fact  to  be  proved  by  evidence,  and  is  not 
presumed. — Floyd-Jones  v.  Anderson  ct  ah,  351. 

Solvency — Bankruptcy. 

6.  In  proceedings  by  a  trustee  in  bankruptcy  to  recover  property  of  the 
bankrupt  sold  within  four  months  prior  to  the  filing  of  the  petition,  where 
the  pleadings  contained  no  allegation  of  insolvency  at  the  date  of  the  transfer 
of  the  property,  and  the  record  did  not  disclose  any  facts  tending  to  show 
the  same,  the  supreme  court  will  presume  that  on  the  date  of  the  transfer 
the  debtor,  subsequently  adjudged  a  bankrupt,  was  solvent. — ScMUing  v. 
Curran,  370. 

Findings — Evidence — Excessive  Judgment. 

7.  Where  a  finding  on  the  value  of  property  in  dispute  was  made,  and  not 
objected  to,  and  the  sufficiency  of  the  evidence  is  not  brought  before  the 
supreme  court  for  consideration,  that  court  will  presume  that  the  finding 
was  sustained  by  the  evidence,  and  will  not  consider  a  contention  that  the 
Judgment  is  excessive. — Schilling  v.  Curran,  370. 
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Transcript  on  Appeal — ^Manner  of  Showing  Error. 

8.  The  transcript  on  appeal  must  show  error  directly,  and  not  by  way  of 
inference  or  presumption. — Swain  v.  McMillan,  433. 

Justice  of  the  Peace  Courts — Regularity  of  Proceedings. 

0.  A  Justice's  court  is  of  inferior  jurisdiction,  and  no  presumptions  are  to 
be  indulged  in  favor  of  the  regularity  of  its  proceedings. — State  v.  Lagoni 
€t  al.,  472. 

Mines — Ownership  of  Ores  Beneath  Surface. 

10.  The  presumption  that  an  owner  of  the  surface  is  also  the  owner  of  ores 
found  beneath  the  surface  Is  not  overcome  by  the  opinion  of  an  engineer 
that,  if  a  vein  having  its  apex  in  ground  owned  by  another  continues  to  dip 
at  the  same  angle  as  it  dips  where  it  is  exposed  in  upper  levels,  it  will  reach 
the  point  where  the  owner  of  the  surface  is  conducting  operatlops. — Hvinze 
et  al.  v.  Boston  d  Mont.  Con.  C.  d  S.  M.  Co.,  484. 

PROOF. 
Presumptions — Public   Lands — Sufficiency — Patents. 

1.  In  the  absence  of  any  showing  to  the  contrary,  the  presumption  will 
be  indulged  that  the  officials  of  the  land  department  had  before  them  suffi- 
cient proof  to  justify  the  issuing  of  the  patent  to  the  patentee. —  Qeho  v. 
Clarke  Fork  Coal  Mining  Co.,  87. 

Offer — Sufficiency — Good  Faith. 

2.  An  offer  to  prove  is  not  sufficient,  without  having  the  witness  present 
and  calling  him,  or  asking  leave  to  call  him,  or  without  affirmatively  show- 
ing that  the  offer  is  made  in  good  faith,  and  with  the  means  of  doing  or 
trying  to  do  what  is  desired. — Schilling  v.  Curran,  370. 

Offer — Objection — Discretion. 

3.  The  mere  fact  that  an  objection  mode  to  an  offer  of  proof  is  not  good 
does  not  prevent  the  court  from  exercising  its  discretion  and  refusing  to 
allow  the  offered  proof. — Schilling  v.  Curran,  370. 

Offer — Action  on  Bail  Bond — Death  of  Principal. 

4.  In  an  action  on  a  bail  bond  it  appeared  that  the  principal  was  charged 
with  a  felony  about  the  middle  of  June,  and  that  the  case  came  on  tor  trial 
in  the  following  November,  and  defendant  sureties  offered  to  prove,  in  order 
to  establish  the  death  of  their  principal,  that  he  was  an  old  man ;  that  on 
two  or  three  occasions  he  had  attempted  suicide ;  that  he  lived  in  a  place 
the  surroundings  of  which  were  such  that  a  body  might  He  for  weeks,  months 
and  even  years  w^lthout  discovery :  that  he  had  never  been  seen  or  heard  oi 
since  about  a  week  before  the  forfeiture  of  the  bond,  and  that  no  trace  nad 
ever  been  found  of  him.  Held,  that  the  offer  was  properly  denied. — State 
v.  Lagoni  et  aJ.,  472. 

PROHIBITION. 
Contempt. 

1.  Writ  does  not  lie  to  prohibit  a  district  Judge  from  hearing  contempt 
proceedings,  where  an  affidavit  dfsquallfying  said  judge  has  been  11  led,  under 
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the  proTisions  of  Sections  180  and  015  of  the  Code  of  Civil  Porcedure,  as 
amended  by  Act  of  Second  extraordinary  session  of  the  Eighth  IcgislatlTe 
assembly  (1003),  because  "contempt  proceedings  were  not  in  the  le^slatlre 
contemplation  in  passing  either  of  them." — State  ex  rel.  Boston  de  Moniatm 
Con.  C.  d  8.  M.  Co.  v.  Judges,  193. 
See,  also,  State  ex  rel.  Durand  v.  District  Court,  547. 

Denial  of  Change  of  Venue — Review. 

2.  An  order  denying  a  motion  for  a  change  of  venue  can  be  reviewed  only 
on  appeal  from  final  Judgment,  and  not  on  an  application  for  a  writ  of  pro- 
hibition.— State  ex  rel.  Durand  v.  District  Court,  547. 

Writ  Will  Lie — Disqualification  of  Judge. 

3.  Writ  will  lie  where  a  district  judge  announced  his  intention  to  proceed 
with  the  trial  of  a  cause,  after  his  attention  had  been  called  to  the  fact  that 
an  afiQdavlt  of  disqualification  had  been  filed  under  the  provisions  of  Section 
180  of  the  Code  of  Civil  Procedure,  as  amended  by  Act  of  the  Second  extra- 
ordinary session  of  the  Eighth  legislative  assembly  (1U03). — State  ex  rel. 
Anaconda  Copper  Mining  Co.  v.  Clancy,  529. 

PROMISSORY  NOTES.  * 

Collection  Without  Suit — Attorney's  Fees. 

1.  Under  Civil  Code,  Section  3996.  as  amended  (Session  Laws  of  1890,  page 
124),  a  note  made  payable  with  reasonable  attorney's  fees  entitles  the  holder 
to  collect  such  fees,  where  the  note  is  not  paid  at  maturity,  and  it  is  placed 
In  the  hands  of  attorneys  for  collection,  though  it  la  not  sued. — Morrison  v. 
Ornhaun  et  al..  111. 

Collection  Without  Suit — Attorney's  Fees. 

2.  The  right  to  collect  attorney's  fees  pursuant  to  the  provisions  of  a 
mortgage  note,  where  the  note  is  Jiot  paid  and  is  placed  in  the  hands  nf 
attorneys  for  collection,  though  the  note  is  not  sued,  is  not  controlled  by  a 
stipulation  in  the  mortgage  for  such  fees  in  case  of  suit. — Moirison  t.  Orn- 
haun  et  al..  111. 

PUBLIC   LANDS. 

I*atentee  as  Trustee — Fraud — Pleading. 

1.  A  complaint,  to  hold  the  patentee  of  public  land  a  trustee  thereof  for 
plaintiff,  alleging  merely  that  plaintiff  made  application  to  purchase  it  as 
coal  land,  filing  a  declaratory  statement  in  the  land  ofilce,  and  went  mto 
possession  and  improved  it ;  that  defendant  caused  a  forged  relinquishment 
of  plaintiff's  rights  to  be  filed  in  the  laud  ofllce,  of  which  she  did  not  know 
till  five  months  after  expiration  of  the  time  within  which  she  might  have 
made  proof  and  payment,  and  that  defendant  then  purchased  the  land,  and 
a  patent  was  issued  to  him — does  not  state  a  cause  of  action ;  it  not  showing 
that  plaintiff  did  not  also  make  a  voluntary  relinquishment,  by  failure  to 
prosecute  work  on  the  land,  or  to  make,  or  offer  to  make,  seasonable  proof 
and  payment. — Oeho  v.  Clarke  Fork  Coal  Mining  Co.,  87. 

Patent. 

2.  A  patent  Itself  is  in  the  nature  of  an  official  declaration  by  that  branch 
of  the  government  to  which  the  disposition  of  the  public  lands  Is  intrusted, 
that  all  the  requirements  preliminary  to  its  issue  have  been  complied  with. 
— Oelo  y.  Clarke  Fork  Coal  Mining  Co.,  87. 
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3.  In  the  absence  of  any  showing  to  the  contrary,  the  presumption  will  be 
Indulged  that  the  officials  of  the  land  department  had  before  them  sufficient 
proof  to  justify  the  Issuing  of  the  patent  to  the  patentee. — Oebo  v.  Clarke 
Fork  Coal  Mining  Co.,  87. 

Contest — Pre-emption  Entry — Cancellation. 

4.  Held,  that  a  certain  pre-emption  entry  was  never  canceled,  so  as  to  en- 
title the  contestant  to  the  preferential  right  to  enter  the  land  given  to  a 
successful  contestant  by  Act  of  Congress,  May  14,  1880,  c.  89,  Section  2. — 
Graham  v.  Great  Falls  W.  P.  d  T.  Co.,  393. 

Vested  Rights — Privilege. 

5.  The  preferential  right  given  to  a  successful  contestant  by  Act  of  Con- 
gress, May  14,  1880,  c.  80,  Section  2,  was  not  a  property  or  vested  right, 
nor  a  right  which  could  be  enforced  against  the  government,  but  a  mere 
privilege  of  becoming  the  first  entryman. — Graham,  v.  Great  Falls  W.  P.  A  T. 
Co.,  393. 

Bona  Fide  Purchasers. 

6.  Congress,  by  the  passage  of  Act  March  3,  1801  (26  Stat.  1098),  provid- 
ing for  the  confirmation  of  contested  pre-emptions  In  the  hands  of  hona  fide 
purchasers,  cut  off  the  rights  of  successful  contestants  under  Act  of  Con- 
gress, May  14,  1880. — Graham  v.  Ch^eat  Falls  W.  P.  d  T.  Co.,  393. 

Bona  Fide  Purchasers — ^Department's  Findings — Conclusive. 

7.  The  land  department's  finding  on  the  issue  as  to  whether  certain  persons 
are  bona  fide  purchasers  of  contested  pre-emptions  is  conclusive  on  the  state 
courts. — Graham  v.  Great  Falls  W.  P.  d  T.  Co.,  393. 

Patents — Proof  of  Invalidity — Clear  and  Convincing. 

8.  The  title  conveyed  by  a  patent  will  not  be  disturbed  where  the  proof  of 
its  invalidity  is  not  clear  and  convincing. — Graham  v.  Great  Falls  W.  P.  d 
T.  Co.,  393. 

Patents — Classification — Conclusive. 

9.  Under  Act  of  Congress  February  26.  1895,  Chap.  136,  Section  7,  28  Stat. 
683,  providing  that  no  patent  or  other  conveyance  of  title  shall  be  delivered 
to  the  Northern  Pacific  Railroad  Company  for  any  lands  In  Montana  and 
Idaho,  under  the  congressional  grant  to  such  railroad,  unttl  the  lands  shall 
have  been  examined  and  classified  aa  non-mineral  by  mineral  land  com- 
missioners provided  for,  a  patent  to  such  railroad  company  for  land  classi- 
fied by  such  commissioners  as  non-mineral  is  conclusive  as  to  the  character 
of  the  land,  in  the  absence  of  fraud,  imposition  or  mistake. — Tra/gthagen  v. 
Kirk,  562. 

Mineral  Lands — Location — Surface  Ground. 

10.  In  order  to  make  a  valid  mining  location  under  Rev.  St.  U.  S.  Section 
2319,  providing  that  all  mineral  deposits  in  mineral  lands  belonging  to  the 
United  States,  and  the  lands  containing  the  same,  shall  be  open  to  entry, 
etc.,  surface  ground,  including  the  vein  or  lode,  must  be  appropriated,  and 
such  surface  ground  must  be  the  property  of  the  United  States. — Traphagen 
V.  Kirk,  562. 
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Patents — Mining  Location — Treapass. 

11.  Where  an  entire  section  of  public  land  had  been  patented  by  the  gor- 
ernment  to  the  Northern  Pacific  Railroad  Company,  which  had  conveyed  the 
same  to  defendant,  an  entry  thereon  by  complainants  for  the  purpose  of 
making  a  mining  location  without  defendant's  consent  was  a  trespass  on 
defendant's  rights,  and  was  therefore  ineffectual  for  the  purpose  of  initiat- 
ing a  valid  mining  claim. — Traphagen  v.  Kirk,  562. 

PUBLIC  POLICY. 

Surety  on  Appeal  Bond. 

1.  Defendant's  action  in  becoming  a  surety,  when  he  did,  was  not  contrary 
to  a  mandatory  statute  nor  prohibited  by  public  policy. — Morin  v.  WeiU 
€t  al.,  76. 

REAL   ESTATE. 

Action — Limitations. 

1.  Code  of  Civil  Procedure,  Section  518,  providing  that  an  action  "for 
relief  not  hereinbefore  provided  for"  must  be  commenced  within  five  years, 
does  pot  apply  to  actions  concerning  real  estate. — Orogan  v.  Valley  Trading 
Co.,  229. 

Record — Owner  in  Fee — l*roof. 

2.  Where  one  appears  of  record  to  be  the  owner  in  fee  of  real  estate,  one 
alleging  the  contrary  must  prove  the  same  by  clear  and  convincing  proof. — 
Swain  V.  McMillan,  433. 

RECEIVERS. 

Compensation — Appeal — New  Trial. 

1.  No  motion  lies  for  a  new  trial  of  Issues  Involved  in  the  matter  of  a 
claim  for  compensation  and  expenses  of  a  receivership,  and  there  can  be  no 
appeal  from  an  order  denying  such  a  motion. — Forrester  d  MacOinni^s  v. 
Boston  d  Mont.  Con.  C.  d  H.  M.  Co.,  181. 

Compensation — Appeal — Judgment. 

2.  An  appeal  lies  from  a  judgment  allowing  the  compensation  and  ex- 
penses of  a  receiver. — Forrester  d  MacOinniss  v.  Boston  d  Mont.  Con.  C.  d 
8.  M.  Co.,  181. 

Attorney's  Fees. 

3.  A  receiver  cannot  be  allowed  fees  for  counsel  to  a  superintendent  in 
charge  of  the  corporation's  property,  or  for  other  employes. — Forrester  d 
MacCinniss  v.  Boston  d  Mont.  Con.  C.  d  S.  M.  Co.,  181. 

Unjustly  Kept  in  Office — Expenses. 

4.  A  defendant  In  a  receivership  should  not  have  its  property  taken  to  pay 
expenses  of  a  receiver  unjustly  and  unlawfully  kept  In  office  as  an  officer 
of  the  court,  where  Justice  requires  his  discharge. — Forrester  d  MacGinni*8 
V.  Boston  d  Mont.  Con.  C.  d  8.  M.  Co.,  181. 

Excessive  Compensation. 

5.  Where  a  receiver  was  only  in  actual  possession  of  the  corporation's 
property  for  five  days,  and  was  free  to  act  as  receiver  not  more  than  fifteen 
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days  altogether,  an  allowance  of  $200,000  was  ezcesslve. — Forrester  d  JHetc- 
Oinniaa  v.  Boston  d  Mont.  Con.  C.  d  8.  M.  Co.,  181. 

Acts  of  Violence — No  Justification  for  Excessive  Allowance. 

6.  Acts  of  violence  exhibited  towards  a  receiver  by  the  agents  of  the  cor- 
poration do  not  Justify  an  excessive  allowance  of  fees  to  the  receiver. — 
Forrester  d  MacOinniss  v.  Boston  d  Mont.  Con.  C.  d  B.  M.  Co.,  181. 

Reasonable  Compensation  for  What  Period. 

7.  Where  a  receiver  should  have  been  discharged  on  a  certain  date,  when 
defendant  corporation  offered,  in  writing,  to  do  the  very  things  that  plaintiff 
prayed  the  court  to  enforce,  he  was  entitled  to  a  reasonable  compensation 
for  services  rendered  prior  to  such  date,  and  to  be  recompensed  for  proper 
and  reasonable  expenses  incurred  prior  thereto,  but  was  entitled  to  nothing 
for  expenses  or  services  rendered  after  that  date,  except,  perhaps,  a  reason- 
able sum  for  services  of  a  bookkeeper  aiding  in  rendition  of  accounts  to  the 
court. — Forrester  d  MacOinniss  v.  Boston  d  Mont.  Con.  C.  d  8.  M.  Co.,  181. 


REDEMPTION. 
See    MOBTGAGBS. 

REFEREES. 

Erroneous  Admission  of  Evidence — ^Appeal. 

1.  Admission  of  immaterial  evidence  iu  an  action  tried  by  a  referee  is  not 
ground  for  reversal,  there  being  sufficient  competent  evidence  to  sustain  the 
Judgment. — Way  v.  Sherman,  410. 

RES  JUDICATA. 

See  Water  Rights^  1. 
See  Pleading  and  Practice,  11. 

ROBBERY. 
See  Criminal,  Law. 

RULES  OF  DISTRICT  COURTS. 

Transfer  of  Cause — Supervisory  Control — Appeal. 

1.  By  a  rule  of  the  district  court  of  Silver  Bow  county,  all  matters  of  a 
criminal  nature  were  to  be  heard  in  Department  3  of  that  court.  An  accu- 
sation under  Penal  Code,  Section  1531,  was  filed  in  Department  1,  and  the 
Judge  of  that  department  denied  an  application  for  the  transfer  of  the  cause 
to  Department  3.  Held,  that  the  supreme  court  would  not  issue  a  writ  of 
supervisory  control  to  compel  the  removal  of  the  case  to  Department  3, 
where  it  did  not  appear  that,  if  Department  1  should  proceed  to  a  determi- 
nation of  the  accusation,  accused  would  suffer  an  injury  for  which  an  appeal 
would  not  furnish  an  adequate  remedy. — 8tate  ex  rel.  Clark  v.  District 
Court,  442. 
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bules  of.  supbeme  coubt. 

Briefs — Specification  of  Errors. 

1.  Supreme  Court  Bule  X,  Subdivision  3,  does  not  require  appellant  to  set 
out  in  his  brief  the  reasons  why  he  claims  that  the  decision  objected  to  Is 
erroneous,  and  hence  a  specification  that  the  court  erred  In  sustaining  de- 
fendant's motion  for  a  nonsuit  is  sufficient  without  further  statement. — 
Nord  V.  Boston  d  Mont.  Con.  C.  d  B.  M.  Co.,  48. 

Briefs — Assignments  of  Error. 

2.  Assignments,  of  error  upon  the  admission  or  rejection  of  tetsimony  not 
presented  in  appellant's  brief  in  accordance  with  the  requirements  of  the 
Bules  of  the  Supreme  Court,  will  not  be  considered  by  the  court. — Butte 
Mining  A  Milling  Co.  v.  Kenyon,  314. 

Briefs — Specification  of  Errors. 

3.  Under  the  Bules  of  the  Supreme  Court,  errors  not  specified  in  the  brief 
will  not  be  considered. — Schilling  v.  Curran,  370. 

■ 

SPECIFIC  PEBFOBMANCE. 
Partition  Sale — Deed — Pleadings. 

1.  Where  it  cannot  be  determined  from  either  the  pleadings  or  the  eyidence 
as  to  a  contract  to  purchase  property  for  another  at  a  partition  sale  whether 
the  purchaser  was  to  furnish  the  money  or  not,  or  whether  he  was  to  t&ke 
the  deed  in  his  own  name  or  otherwise,  neither  would  support  a  decree  for 
specific  performance  on  the  part  of  the  purchaser. — Largey  v.  Leggat,  148. 

Complaint — Adequate  Bemedy  at  Law. 

2.  Where  a  complaint  alleged  breach  of  a  contract  to  convey  land  described 
therein,  it  was  sufiiclent  to  raise  the  presumption  that  pecuniary  compen- 
sation would  not  afford  adequate  relief,  within  Civil  Code,  Section  4410, 
Subdivision  2,  though  there  was  no  allegation  of  special  circumstances  show- 
ing that  plaintiff  had  no  adequate  remedy  at  law. — Christiansen  v.  Aldrich 
et  al.,  446. 

Complaint. 

3.  In  an  action  for  specific  performance  of  a  contract  to  convey  land,  it 
was  not  necessary  that  the  complaint  should  allege  that  defendants  were 
the  owners  of  the  land  at  the  time  the  contract  was  made,  since,  if  defend- 
ants were  not  the  owners,  or  had  placed  themselves  in  such  a  position  that 
they  could  not  perform  their  contract,  such  facts  were  matters  of  defense. — 
Christiansen  v.  Aldrich  et  al.,  446, 

Answer. 

4.  In  a  suit  for  specific  performance  an  answer  alleging  that,  since  the 
contract  was  made,  defendants  had  conveyed  the  land  in  controversy  to  an- 
other, constituted  an  admission  that  defendants  were  the  owners  of  the 
land  at  the  time  the  contract  was  made. — Christiansen  v.  Aldrich  et  al.,  446. 

Complaint — ^Technical  Objections. 

5.  Under  Code  of  Civil  Procedure,  Section  778,  a  technical  objection  to  a 
complaint  in  a  s\iit  for  specific  performance  not  affecting  the  substantial 
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rights  of  the  parties  is  not  available  after  Jadgment. — Christiansen  v. 
Aldrich  et  al.,  446. 

Tender. 

6.  Where,  in  a  suit  for  specific  performance,  it  was  alleged  that  defendants 
had  withdrawn  the  deed  from  escrow,  and  it  appeared  that  a  tender  of  the 
balance  of  the  price  would  not  have  been  accepted  and  would  have  been  of 
no  avail,  and  plaintiff  tendered  the  money  in  court,  paid  the  same  to  the 
clerk,  and  demanded  a  deed,  defendants  having  removed  from  the  state  and 
being  absent  at  the  time  plaintiff  desired  to  make  payment,  it  was  no  objec- 
tion that  the  complaint  failed  to  allege  a  tender  of  the  balance  of  the  price 
before  suit  brought. — Christiansen  v.  Aldrich  et  al.,  440. 

Defense — Statute  of  Frauds. 

7.  Where,  In  a  suit  for  specific  performance,  defendant  admitted  the  mak- 
ing of  the  contract,  and  relied  on  a  defense  other  than  the  statute  of  frauds 
to  defeat  the  action,  such  statute  was  not  available  as  a  defense  unless 
specially  pleaded. — Christiansen  v.  Aldrich  et  al.,  446. 

Pleadings — Answer — Sufficiency. 

8.  Where,  in  a  suit  for  specific  performance,  plaintiff  pleaded  a  breach  of 
the  contract,  and  defendant  alleged  that  plaintiff  had  failed  to  perform 
within  the  time  prescribed,  whereupon  defendant  had  sold  the  land  to  W., 
but  did  not  allege  whether  the  sale  to  W.  was  before  or  after  the  commence- 
ment of  the  action,  nor  state  any  facts  with  reference  to  the  consideration 
paid  by  W.,  and  his  notice  of  plaintiff's  equity,  the  answer  did  not  set  up 
sufficient  new  matter  to  require  replication. — Christiansen  v.  Aldrich  et  al.. 

Pleadings — Amendmen  ts. 

9.  In  a  suit  for  specific  performance,  plaintiff,  pending  a  motion  for  Judg- 
ment on  the  pleadings,  applied  for  leave  to  amend  the  complaint  by  adding 
an  allegation  of  tender  of  the  unpaid  purchase  price,  and  a  demand  for  a 
deed,  and  by  making  an  allegation  of  readiness  and  willingness  to  perform 
more  specific.  Held,  that  the  application  was  properly  granted,  defendants 
having  declined  the  court's  offer  to  postpone  the  hearing  to  the  next  term. — 
Christiansen  v.  Aldrich  et  al.,  446. 

Mining  Locations — Transfer  of  Interest — Insufficient  Consideration. 

10.  Where  complainants'  entry  on  defendant's  land  for  the  purpose  of  lo- 
cating a  mining  claim  was  wholly  ineffectual  as  against  defendant  for  that 
purpose,  a  contract  by  which  complainants  agreed  to  transfer  to  defendant 
an  undivided  one-third  interest  in  the  lead  or  lode,  in  consideration  of  de- 
fendant's transfer  to  plaintiffs  of  an  undivided  two-thirds  interest  therein, 
together  with  the  necessary  amount  of  real  estate  covered  by  the  location, 
etc.,  in  settlement  of  the  rights  of  the  parties  without  litigation,  was  not 
based  on  a  sufficient  consideration  to  support  a  suit  for  specific  perform- 
ance under  Civil  Code,  Section  4417,  providing  that  specific  performance 
cannot  be  enforced  against  a  person  unless  he  has  received  an  "adequate" 
consideration  for  the  contract. — Traphagen  v.  Kirk,  562. 

STATE  OFFICERS. 

Mandamus — Appropriations — Treasurer. 

1.  The  writ  of  mandate  will  not  be  allowed  to  compel  the  state  treasurer 
to  pay  a  warrant  issued  by  the  state  auditor,  when  the  money  particularly 
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appropriated  by  the  legislature  for  such  purpose  has  been  ezhaosted. — 
State  ex  rel.  Donovan  v.  Barret,  203. 

State  Board  of  Examiners — Appropriations. 

2.  The  state  board  of  examiners  cannot  increase  an  appropriation  made  by 
the  legislature  for  a  specific  purpose,  by  adding  thereto  moneys  which  the 
legislature  appropriated  for  entirely  different  purposes. — State  ex  rel.  Dono- 
van V.  Barretj  203. 

STATUTES. 

(List  of  Statutes  of  Montana  Cited  or  Construed.) 

Codified  Statutes  of  1871-72. 

Page  40,  Section  67 476 

Page  63,  Section  184 'JOl 

Laws   op   1874. 

Page  54,  Section  18  (Judgment  for  Costs) 292 

Revised  Statutes  of  1879. 

Page  59,  Section  101 4 v O 

Page  81,  Section  234 292 

Page  191,  Section  819 L".vj 

Page  454,  Section  264 503 

Compiled  Statutes  of  1887.  , 

First  Division   (Code  of  Civil  Procedure). 

Section  244  .  , 2l>2 

Fipi'ii  Division  (General  Laws). 

Sections  446  et  aeq 260 

Section  449 260 

Section  454 257 

Section  406    50:: 

Section   408    260 

Section  486    260 

Laws   of   1893. 

Page  113    (Municipal  Corporations) 21,  343 

Codes  of  1895. 

(Political  Code.) 

Section   10    24 

Section  460    85 

Sections    1050    ft   acy 302,  304 

Section  1057   302,  303 

Section    1075    302,  304 

Section   2600    340 

Sections  3610  et  8eq 129,  131 

Section   3612    134 

Section   3672    469 
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Section  4190 86 

Section  4288    84 

Section   4450    ? 85 

Section  4681,   Subdivision  3 85,  86 

Section  4703    344 

Section  4740    304 

Section  4758    303 

Section  4761    302 

Section  4762    303 

Section  4788,   Subdivision   1 302,   303,  304 

Section  4800    343 

Section  4800,  Subdivision  16 20,  21,  22,  24,  25 

Section   5152    431 

Section  5181    343 

(Civil  Code.) 

Section   132    4V 

Section  1 60 42,     43 

Section   163    43 

Section   164    43 

Section  170    42 

Section   192    271 

Section  304    003 

Section  550 503,  504 

Section  1000    340,   341,  344 

Sections  1030  et  scq 342 

Section  1891    297 

Section  2006    237 

Section  2186    153 

Section  2206    7 

Section  2216    6 

Section   2219    7 

Section  2340  : 391,  393 

Section    2342    157,  453 

Section   2450    408 

Section  2491    408 

Sections  2970  et  seq 257 

Section  2976    264 

Section  3151    11 

Section   3780    ^ 236 

Section  3810    ' 439 

Section  3812    439 

Section   3845 439 

Section  4410 450 

Section   4413    451 

Section  4417    574 

Section  4605    432 

(CoDK  OF  Civil  I*aocEDURB.) 

Section  21    (as  amended   1903) 186,  187 

Section  111    444 

Section  180  (as  amended  1903).  188.  195-197,  199-202,  533-538,  541-544,  548,  549 

Sections  370-377   368 

Section  399    11 

Section  518    236 

Section   558    236 

Section  615  (as  amended  1903)  .189, 196, 197,  201,  202,  533-536,  539,  540,  544,  550 
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Section  720 178,  30« 

Section  741 17 

Section  745    476 

Section  754 43« 

Section  773    d4l 

Section    778    452.  455 

Section  1004 74,  291.  292,  29^,  2»f5 

Section   1008    291,   292,  aT»3 

Section  1059    r*41 

Section  1080    l«o 

Section  1081    171 

Section  1103    2ii 

Section  1114 236.  377 

Section  1115    230 

Section  1151    321 

Section  1155    3«» 

Section  1171    35 

Section  1173 35,  56,  369,  376.  377 

Section   1190    .' 2« 

Section   1193    26,     2U 

Section  1196 5,  74,  285,  318,  321 

Section  1210 285 

Section  1225 286.  287 

Section  1226 286,  287 

Section  1227 ' 285,  28« 

Section  1310 141,  191,  192,  276 

Section  1311    1«2 

Section  1317    2U< 

Section  1322 141,  143,  101,  li)2 

Section  1511    4«2 

Section   1660    4«^ 

Section  1722    74 

Section  1724    : 27 

Section  1730    27 

Section  1736 74.  321 

Section   1738    321 

Section  1760 79,  95,  96,  4U4 

Section  1761 ' y5,   96,  4«4 

Section   1762    95 

Section  1763 79,  93 

Section  1764 95 

Section  1810    214 

Section   1831    42T 

Section  1 866    147 

Section  1894    13 « 

Sections  2050  ct  aeq 5 

Section  2130    5.»« 

Section  2131    r)5« 

Section  2133 .->50.  562 

Sections  2170-2183   198 

Sections  2810  et  acq - 11 

Section  3106 511 

Section  3107    51 1 

Section  3123    350 

Section   3130    263 

Section  3131 511 

Section   3132    51 1 

Section  3136    512 
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Section  3146  512 

Section  3193  520 

Section  3196  110 

Section  3207  555 

Section  3228  512 

Section  3266 288,  362 

Section  3266,  Subdivision  26 483 

Section  3270  453 

Section  3274  453 

(Penal  Codb.) 

Section  293    198 

Section  39Q    524 

Section  1581    444 

Section  1543    444 

Section  1693    479 

Section  1730   480 

Section  1832    520 

Section  1833    520 

Section  1834    520 

Section  1841    520 

Sections  1970-1981   198 

Section  2051    523 

Section  2350 478 

Section  2351    474 

Section  2354 481,  482 

Section  2400    480 

Section  2521    528 

Laws  op  1897. 

Page  203  (Municipal  Corporations) 20,  343 

Page  212  (Public  Improvements  in  Cities) 224 

Laws  of  1899. 

Page  79  (Official  Bonds) 302 

Page  113   (Mining  Corporations) 501,  502,  503 

Page  124  (Negotiable  Instruments) 123 

Page  142    (Pleadings) 178,  356 

Page  145    (Deeds) 285 

Page  146  (Appeals) 74 

Laws  op  1901. 

Page  150  (Foreign  Corporations) * 342 

Page  160  (Trial) 165 

Laws  of  1903. 

Chapter  44  (Public  Highways) 340 

Chapter  121   (Negotiable  Instruments) 114 

Laws  op  1903   (Second  Extraordinary  Session). 

Chapter  1  (Appeal  in  Equity  Cases) 186,  187 

Chapter  2   (Change  of  Venue) 

189,  195,  196,  197-202,  533-538,  541-544,  548,  549 

Chapter  3    (Disqualification  of  Judges) 

.188,  195,  197,  199-202,  533-538,  541-544,  548,  549 
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stalx'tory  construction. 

Appeal — Liberal  Construction. 

1.  Statutes  must  be  liberally  construed  to  maintain  the  right  of  appeal. — 
Morin  v.  Wells  et  al.,  76. 

Interpretation — Proclamation  of  Governor. 

2.  Legislation  passed  at  an  extraordinary  session  of  the  legislature  must 
be  interpreted  In  the  light  of  the  proclamation  of  the  governor  convening 
such  session. — State  ex  rel.  Boston  d  Mont.  Con.  C.  d  S.  M.  Co.  t.  Judges, 
193. 

STATUTE  OP  FRAUDS. 

Judicial  Sale — Oral  Agreement — Conveyance. 

1.  An  oral  agreement  by  a  purchaser  at  a  Judicial  sale  to  take  tlie  deed  In 
his  own  name,  and  convey  to  another,  is  void,  as  within  the  statute  of 
frauds   (Civil  Code,  Section  2342). — Largey  v.  Leggat,  148. 

Trustee  Ex  Malefkiio — Agreement. 

2.  The  agreement  cannot  be  taken  out  of  the  statute,  and  enforced  against 
the  purchaser  as  a  trustee  ex  maleflcio,  to  prevent  the  perpetration  of  a 
fraud,  where  neither  party  had  any  interest  in  the  property,  and  no  money 
was  advanced  to  the  purchaser,  or  anything  done  towards  carrying  the 
agreement  into  effect. — Largey  v.  Leggat,  148. 

Sale  of  Personalty — Part  Performance. 

3.  Under  Civil  Code,  Section  2340,  declaring  Invalid  a  sale  of  personalty 
for  $200  or  more,  not  In  writing,  unless  the  buyer  accepts  and  receives  part 
of  the  thing  sold,  the  acceptance  and  receipt  need  not  be  concurrent  wiih 
the  purchase. — Slater  Brick  Co.  v.  Shackleton,  390. 

Sale  of  Personalty — Part  Performance — SuflBciency. 

4.  Under  Civil  Code,  Section  2340,  making  valid  a  sale  of  personalty,  for 
$200  or  more,  though  not  in  writing,  if  the  buyer  accepts  and  receives  part 
of  the  thing  sold,  such  acceptance  and  receipt  by  one  who  assumes  the 
buyer's  contract  is  sufficient. — Slater  Brick  Co.  v.  Shackleton,  390. 

Specific    Performance — Defense — Availibillty. 

5.  Where,  In  a  suit  for  specific  performance,  defendant  admitted  the  mak- 
ing of  the  contract,  and  relied  on  a  defense  other  than  the  statute  of 
frauds  to  defeat  the  action,  such  statute  was  not  available  as  a  defense 
unless  specially  pleaded. — Christiansen  v.  Aldrich  et  al.,  446. 

STENOGRAPHERS. 

Official  and  Private  Transcripts. 

1.  In  making  up  statements  or  bills  of  exceptions,  litigants  are  under  no 
obligation  to  use  only  the  transcript  of  the  evidence  furnished  by  the 
official  stenographer.  They  may  for  that  purpose  use  the  notes  of  any  per- 
son which  furnish  a  correct  narrative  of  the  proceedings. — York  v.  Stetcard, 
367. 
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stock  and  stockhol.dkus. 

Corporations — Action   Against   Officers — Misappropriation  of  Funds. 

1.  Thougli  a  corporation  is  necessarily  made  a  party  to  an  action  against 
its  officers  for  fraudulently  diverting  and  misappropriating  its  funds,  and 
though  the  action  is  brought  in  the  name  of  the  plaintiffs,  who  are  minority 
stockholders,  is  in  reality  on  behalf  of  the  corporation. — McConnell  et  al. 
V.  Combination  M.  d  M.  Co.,  239. 

Condition  Precedent  to  Action — Minority  Stockholders. 

2.  Demand  on  the  officials  of  a  corporation  to  bring  suit  for  fraud  of  offi- 
cers and  directors  In  misappropriating  its  funds  is  not  a  condition  prece- 
dent  to  action  by  the  minority  stockholders. — McConncU  et  al.  v.  Combina^ 
Hon  M.  d  M.  Co.,  239. 

Officers  and  Directors — Action  for  Fraud — Evidence. 

3.  In  an  action  by  minority  stockholders  against  the  officers  and  directors 
of  a  corporation  for  fraudulently  diverting  and  misappropriating  its  funds, 
evidence  examined,  and  held  sufficient  to  charge  the  president  and  secre- 
tary with  knowledge  of  all  expenditures  made,  to  whom  they  were  made, 
and  for  what  purpose. — McConnell  et  al.  v.  Combination  M.  d  M.  Co.,  239. 

Ratification — Estoppel — Minority. 

4.  Though  the  majority  stockholders  of  a  corporation  sanction  the  acts  of 
its  directors  and  officials  In  illegally  making  expenditures  of  the  corporate 
funds,  so  as  to  bind  themselves  by  estoppel,  yet  such  acts  are  not  binding 
on  stockholders  who  neither  took  part  in  the  proceedings,  nor  sanctioned, 
by  act  or  acquiescence,  the  making  of  the  expenditures. — McConnell  et  al. 
V.  Combination  M.  d  M.  Co.,  239. 

Voting  Salaries  to  Directors — I'ow^ers  of  Directors. 

5.  In  the  absence  of  power  emanating  from  the  stockholders,  from  statute, 
or  from  by-laws  legally  adopted,  directors  of  a  corporatoln  have  no  author- 
ity to  vote  a  salary  to  any  of  their  number. — McConenll  et  al.  v.  Combina- 
tion M.  d  M.  Co.,  239. 

Minutes — Evidence — Admissibility. 

6.  Minutes  of  a  stockholders'  meeting,  consisting  of  separate  sheets  of 
paper  pinned  to  the  leaves  of  a  record  book,  are  insuttk-iently  Identified  to 
make  them  admissible. — McConnell  et  al.  v.  Combination  M.  d  M.  Co.,  239. 

SUPKUVISOUY  CONTROL. 
Mines — Injunction — Contempt — Evidence    Insufficient. 

1.  Writ  lies  to  vacate  an  order  adjudging  relators  guilty  of  contempt  for 
the  violation  of  an  injunction  restraining  them  from  working  mining  prop- 
erty, where  much  of  the  evidence  was  speculative  "and  based  on  projec- 
tions made  on  conclusions  from  facts  observed  in  workings  remote  from 
the  points  in  controversy."  Meld,  not  sufficient  to  sustain  a  conviction. — 
iitate  ex  rel.  Boston  d  Mont.  Con.  C.  d  S.  M.  Co.  v.  District  Court,  90. 

Mines — Defective  Inspection  Order. 

2.  Writ  lies  where  district  court,  in  its  order  permitting  an  inspect'on 
of  books,  papers  and  underground  workings  of  a  mining  claim,  fails  to  fix 
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time  at  which  inspection  of  books  and  papers  may  begin  and  most  end, 
where  order  Included  letter-press  copies  and  letters  not  relating  to  matters 
in  issue,  where-  order  omitted  to  designate  "the  particular  shaft  tbrougJi 
which  it  may  be  necessary  for  the  plalntiflTs  agents  to  go  In  order  to  in- 
spect the  worlclngs  of  the  property,'*  and  failed  to  malte  allowance  for  the 
reasonable  cost  of  the  use  of  appliances  for  lowering  and  hoisting  ln8p«c- 
tors. — State  ex  ret.  Boston  d  Mont.  Con.  C.  d  8.  M.  Co.  v.  District  Court, 
206. 

District  Court  Rules — Transfer  of  Cause — Appeal. 

8.  By  a  rule  of  the  district  court  of  Silver  Bow  county,  all  matters  of  a 
criminal  nature  were  to  be  heard  in  Department  3  of  that  court.  An  accu- 
sation under  Penal  Code,  Section  1531,  was  filed  in  Department  1,  and  the 
Judge  of  that  department  denied  an  application  for  the  transfer  of  the  cause 
to  Department  3.  Held,  that  the  supreme  court  would  not  issue  a  writ 
of  supervisory  control  to  compel  the  removal  of  the  case  to  Department  3, 
where  it  did  not  appear  that,  if  Department  1  should  proceed  to  a  determi- 
nation of  the  accusation,  accused  would  suffer  any  injury  for  which  an 
appeal  would  not  furnish  an  adequate  remedy. — Stitte  ex  rel.  Clark  v.  Dis- 
trict Court,  442. 

Exercise — Remedy — Irreparable  Injury. 

4.  The  supervisory  control  power  was  vested  In  the  supreme  court,  not  for 
the  purpose  of  interfering  at  every  stage  of  the  proceedings  in  the  district 
court  and  directing  the  conduct  of  the  business  there,  but  only  under  extra- 
ordinary circumstances,  where  there  is  no  other  remedy  and  a  party  litigant 
is,  by  some  wrong  committed  by  the  court,  liable  to  suffer  Irreparable  in- 
Jury. — State  ex  rel.  Clark  v.  District  Court,  442. 

SURETIES. 

Undertaking — Justification  of  Sureties. 

1.  Where  appellee  excepted  to  the  sufficiency  of  the  sureties,  and  they 
failed  to  Justify  within  the  statutory  period,  counsel  for  the  parties  had 
the  right  to  stipulate  for  an  extension  of  time  wtlhln  which  the  sureties 
might  Justify  or  a  new  undertaking  be  furnished. — Morin  v.  Wells  ct  al.,  76. 

Justification — Bond — Consideration. 

2.  The  parties  to  an  appeal  from  a  Justice  stipulated  for  an  extension  of  the 
time  within  which  the  sureties  might  Justify  after  the  time  fixed  by  the 
statute  for  their  justification  had  expired,  and,  within  the  time  so  stipu- 
lated for,  defendant  signed  as  a  surety.  Six  months  later,  the  appeal  was 
dismissed.  Held,  that  the  signature  of  defendant  was  not  without  con- 
sideration ;  it  being  for  the  purpose  of  preventing  the  appeal  from  becoming 
Ineffectual  and  It  having,  presumptively,  operated  to  stay  proceeding  for 
several  months. — Morin  v.  Wells  ct  al.,  76. 

Public  Policy — Defendant  as  Surety. 

3.  Defendant's  action  in  becoming  a  surety,  when  he  did,  was  not  contrary 
to  a  mandatory  statute  nor  prohibited  by  public  policy. — Morin  v.  Wells  et 
al.,  76. 

Bail  Bond — Defense. 

4.  The  fact  that  a  magistrate  accepting  a  bail  bond  failed  to  comply  with 
the  statute  requiring  it  to  be  filed  in  the  district  court  was  no  defense  to 
the  sureties  in  an  action  on  the  bond. — State  v.  Lagoni  et  al.,  472. 
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Action  on  Ball  Bond — ^Defense. 

5.  Where  the  county  attorney  falls  to  comply  with  Penal  Code,  Section 
1730,  any  advantage  thereof  must  be  taken  by  defendant  by  motion  to  set 
aside  the  information,  which  must  be  done  before  demurrer  or  plea,  and 
failure  to  so  take  advantage  of  the  irregularity  waives  it.  The  negligence 
of  the  county  attorney  in  this  respect  cannot  be  taken  advantage  of  by  the 
sureties  on  defendant's  bail  bond. — State  v.  Lagoni  et  ol.,  472. 

Action  on  Bail  Bond — Defense. 

6.  The  fact  that  a  magistrate  made  a  verbal  order  of  release.  Instead  of 
complying  with  Penal  Code,  Section  2354,  was  no  defense  to  a  surety  in  an 
action  on  the  bail  bond. — 8tate  v.  Lagoni  et  al.,  472. 

Action  on  Bail  Bond — ^Death  of  Principal. 

7.  In  an  action  on  a  bail  bond  defendant  sureties  pleaded  that  tno  prin- 
cipal in  the  bond,  who  had  disappeared,  was  dead,  when  the  bond  was  de- 
clared forfeited,  and  a  witness  testified  for  defendants  that  he  knew  of  the 
principal  having  attempted  to  commit  suicide  on  two  different  occasiou». 
Heldt  that  the  testimony  was  properly  stricken  as  immaterial. — State  v. 
Lagoni  et  al.,  472. 

Bail  Bond — Death  of  Principal — Offer  of  Proof. 

8.  In  an  action  on  a  bail  bond  it  appeared  that  the  principal  was  chart^ed 
with  a  felony  about  the  middle  of  June,  and  that  the  case  came  on  for  trial 
in  the  following  November,  and  defendant  sureties  offered  to  prove,  in  order 
to  establish  the  death  of  their  principal,  that  he  was  an  old  man ;  that  on 
two  or  three  occasions  he  had  attempted  suicide ;  that  he  lived  in  a  place 
the  surroundings  of  which  were  such  that  a  body  might  lie  for  weeks, 
months  and  even  years  without  discovery ;  that  he  had  never  been  seen  or 
heard  of  since  about  a  week  before  the  forfeiture  of  the  bond,  and  that  no 
trace  had  ever  been  found  of  him.  Ucld^  that  the  offer  was  properly  dciea. 
— State  V.  Lagoni  et  al.,  472. 

TAXATION. 

Mining  Claims — Surface — Use  for  Purpose  Other  than  Mining. 

1.  Constitution,  Article  XII,  Section  3,  and  Political  Code,  Section  3G72, 
declare  that  all  mines  and  miring  claims,  after  purchase  from  the  govern- 
ment, shall  be  taxed  at  the  price  paid  the  government,  and  that  if  the  sur- 
face ground,  or  any  portion  thereof,  is  valuable  for  any  other  purpose  than 
mining,  it  shall  be  taxed  at  its  value  for  such  other  purpose.  A  mining 
claim  was  within  the  limits  of  a  city,  and,  while  it  had  never  been  made 
an  addition  to  the  city,  the  owners  had  made  a  plat,  and  sold  lots  and 
bloc'ks  from  the  claim  for  townsite  purposes ;  describing  the  portions  sold 
by  metes  and  bounds.  The  owners  of  the  claim  claimed  that  a  portion 
thereof  was  reserved  for  mining  purposes,  and  not  taxable  for  any  purpose 
other  than  mining ;  and  it  appeared  that  a  shaft  had  once  been  sunk  on 
such  reserve,  but  that  it  had  been  abandoned,  and  that  the  lot  on  which 
the  shaft  was  sunk  had  been  sold.  Held,  that  the  so-called  reserve  was 
taxable  for  purposes  other  than  mining. — Murray  et  al.  v.  Hinds  et  al.,  466. 

TELEPHONES. 

See  Municipal  Cobporations^  14.     . 
See  Mandamus,  4. 
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appropriated  by  the  legislature  for  such  purpose  haa  been  exhausted. — 
State  ex  rel.  Donovan  v.  Barret,  203. 

State  Board  of  Examiners — Appropriations. 

2.  The  state  board  of  examiners  cannot  increase  an  appropriation  made  by 
the  legislature  for  a  specific  purpose,  by  adding  thereto  moneys  which  the 
legislature  appropriated  for  entirely  different  purposes. — State  e^  rel.  Dono- 
van V.  Barret,  203. 

STATUTES. 

(List  of  Statutes  of  Montana  Cited  or  Construed.) 

Codified  Statutes  of  1871-72. 

Page  40,  Section  67 476 

Page  63,  Section  184 291 

L.A.WS   OF   1874. 

Page  54,  Section  18  (Judgment  for  Costs) 292 

Revised  Statutes  of  1879. 

Page  59,  Section  101 4Y» 

Page  81 ,  Section  234 292 

Page  191,  Section  819 2'»2 

Page  454,  .Section  264 503 

Compiled  Statutes  of  1887.  , 

First  Division    (Code  of  Civil  Procedure). 

Section  244  .  , 292 

Fifth  Division  (General  Laws). 

Sections  446  et  seq 260 

Section  449 260 

Section  454 257 

Section   466    5«».n 

Section   468    260 

Section  486    260 

Laws   of   1893. 

Page  113    (Municipal  Corporations) 21,  343 

Codes  of  1895. 

(Political  Code.) 

Section   10    24 

Section  460    85 

Sections   1050    ct   seq 302,  304 

Section  1057   302.  303 

Section    1075    .102,  304 

Section   2600    340 

Sections  3610  et  seq 129.  131 

Section   3612    134 

Section  3672    469 
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Section  4190    86 

Section  4288    84 

Section  4450    ? 85 

Section  4681,   Subdivision  3 85,  86 

Section  4703    344 

Section  4740    304 

Section  4758    303 

Section  4761    302 

Section  4762    303 

Section  4788,    Subdivision   1 302,   303,  304 

Section  4800    343 

Section  4800,  Subdivision  16 20,  21,  22,  24,  25 

Section  5152    431 

Section  5181    343 

(Civil  Code.) 

Section  132    4'^? 

Section  160 42,     43 

Section   163    43 

Section  164    43 

Section  170    42 

Section   11>2 271 

Section  304 r>M3 

Section  550 503,  504 

Section  1000    340,  341,  344 

Sections  1030  et  seq 342 

Section  1891    297 

Section  2006    237 

Section  2186    153 

Section  2206    7 

Section   2216    6 

Section   2219    7 

Section  2340 391,  393 

Section    2342 157,  453 

Section   2450    408 

Section  2491    408 

Sections  2970  et  8eq , 257 

Section   2976    264 

Section  3151    11 

Section  3780    ^ 236 

Section  3810    ' 439 

Section  3812    439 

Section   3845    439 

Section  4410 450 

Section   4413    451 

Section  4417    574 

Section  4605    432 

(Cf)DE  OP  Civil  I*bocedukb.) 

Section  21    (as  amended  1903) 186,  187 

Section   111    444 

Section  180  (as  amended  1903).  188,  195-197,  199-202,  533-538,  541-544,  548,  549 

Sections  370-377   368 

Section  399    11 

Section  518    236 

Section   558    236 

Section  615  (as  amended  1903)  .189, 196, 197,  201,  202,  533-536,  539,  540.  544,  550 
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Section  720 178,  30G 

Section  741 17 

Section  745    476 

Section  754    ' 438 

Section  773    541 

Section    778    452,  455 

Section  1004 74,  291,  292,  293.  290 

Section  1008    291,   292,  :493 

Section  1059    r»41 

Section  1080   1«5 

Section  1081    171 

Section  1103   2»S 

Section  1114   236,  377 

Section  1116    236 

Section  1151    321 

Section  1155    3«?l 

Section  1171    35 

Section  1173   35,  56,  369,  376,  377 

Section  1190 26 

Section    1193    26,  2y 

Section  1196 5,  74,  285.  318,  321 

Section  1210 285 

Section  1225 286,  287 

Section  1226 , 286,  287 

Section  1227 '-^85.  288 

Section  1310   141.  191,  192,  276 

Section  1311    192 

Section  1317    218 

Section  1322 141,  143,  191.  102 

Section  1511    4«»2 

Section   1660    4«;3 

Section  1722    74 

Section  1724    : 27 

Section  1730    27 

Section  1736 74,  321 

Section  1738    321 

Section  1760 79,  95,  96,  404 

Section  1761 ' 95,   96,  464 

Section   1762    ; 95 

Section  1763 79,  95 

Section  1764    ; 95 

Section  1810    214 

Section  1831    427 

Section  ]  866    147 

Section  1894    im 

Sections  2050  et  seq 5 

Section  2130    5:»U 

Section  2131    556 

Section  2133 556,  562 

Sections  2170-2183   198 

Sections  2810  et  acq ' 11 

Section  3106 511 

Section  3107    51 1 

Section  3123    350 

Section  3130    263 

Section  3131    511 

Section   3132    511 

Section  3136    51 2 
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Section  8146  512 

Section  3198  520 

Section  3196  110 

Section  3207  555 

Section  3228  512 

Section  3266 288,  362 

Section  3266,  Subdivision  26 483 

Section  3270  453 

Section  3274  453 

(Penal  Codb.) 

Section  293    198 

Section  390   524 

Section  1531    444 

Section  1543    444 

Section  1693    479 

Section  1730   480 

Section  1832    520 

Section  1833   520 

Section  1834    520 

Section  1841    520 

Sections  1970-1981   19S 

Section  2051    528 

Section  2350 478 

Section   2351    474 

Section  2354 481,  482 

Section  2400    480 

Section  2521    528 

Laws  of  1897. 

Page  203  (Municipal  Corporations) 20,  343 

Page  212  (Public  Improvements  in  Cities) 224 

Laws  of  1899. 

Page  79  (Official  Bonds) 302 

Page  113   (Mining  Corporations) 501,  502,  505 

Page  124   (Negotiable  Instruments) 123 

Page  142    (Pleadings) 178,  356 

Page  145    (Deeds) 285 

Page  146  (Appeals) 74 

Laws  of  1901. 

Page  150  (Foreign  Corporations) * 342 

Page  160  (Trial) 165 

Laws  of  1903. 

Chapter  44  (Public  Highways) 340 

Chapter  121   (Negotiable  Instruments) 114 

Laws  of  1903   (Second  Extraordinary  Session). 

Chapter  1  (Appeal  in  Equity  Cases) 186,  187 

Chapter  2   (Change  of  Venue) 

189,  195,  196,  197-202,  533-538,  541-544,  548,  549 

Chapter  3    (Disqualification  of  Judges) 

.188,  195,  197,  199-202,  533-538,  541-544,  548,  540 
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statutory  construction. 

Appeal — Liberal  Construction. 

1.  Statutes  must  be  liberally  construed  to  maintain  the  right  of  appeal. — 
Morin  V.  Wells  et  ol.,  76. 

Interpretation — Proclamation  of  Governor. 

2.  Legislation  passed  at  an  extraordinary  session  of  the  legislature  must 
be  interpreted  in  the  light  of  the  proclamation  of  the  governor  convening 
such  session. — State  ex  rel.  Boston  d  Mont.  Con.  C.  d  8.  M.  Co.  v.  Judges, 
193. 

STATUTE  OF  FRAUDS. 

Judicial  Sale — Oral  Agreement — Conveyance. 

1.  An  oral  agreement  by  a  purchaser  at  a  Judicial  sale  to  take  the  deed  in 
his  own  name,  and  convey  to  another,  is  void,  as  within  the  statute  of 
frauds   (Civil  Code,  Section  2342). — Largey  v.  Leggat,  148. 

Trustee  Ex  Maleflcio — Agreement. 

2.  The  agreement  cannot  be  taken  out  of  the  statute,  and  enforced  against 
the  purchaser  as  a  trustee  ex  maleflciOj  to  prevent  the  perpetration  of  a 
fraud,  where  neither  party  had  any  interest  in  the  property,  and  no  money 
was  advanced  to  the  purchaser,  or  anything  done  towards  carrying  the 
agreement  into  effect. — Largey  v.  Leggat,  148. 

Sale  of  Personalty — Part  Performance. 

3.  Under  Civil  Code,  Section  2340,  declaring  Invalid  a  sale  of  personalty 
for  $200  or  more,  not  in  writing,  unless  the  buyer  accepts  and  receives  part 
of  the  thing  sold,  the  acceptance  and  receipt  need  not  be  concurrent  wiih 
the  purchase. — Slater  Brick  Co.  v.  Shackleton,  390. 

Sale  of  Personalty — Part  Performance — Sufficiency. 

4.  Under  Civil  Code,  Section  2340,  making  valid  a  sale  of  personalty,  for 
$200  or  more,  though  not  in  writing,  if  the  buyer  accepts  and  receives  part 
of  the  thing  sold,  such  acceptance  and  receipt  by  one  who  assumes  the 
buyer's  contract  is  sufficient. — Slater  Brick  Co.  v.  Shackleton,  390. 

Specific    Performance — Defense — Availlbility. 

5.  Where,  in  a  suit  for  specific  performance,  defendant  admitted  the  mak- 
ing of  the  contract,  and  relied  on  a  defense  other  than  the  statute  of 
frauds  to  defeat  the  action,  such  statute  was  not  available  as  a  defense 
unless  specially  pleaded. — Christiansen  v.  Aldrich  et  ai.,  446. 

ST  ENOG  RAPHER8. 

Official  and  Private  Transcripts. 

1.  In  making  up  statements  or  bills  of  exceptions,  litigants  are  under  no 
obligation  to  use  only  the  transcript  of  the  evidence  furnished  by  the 
official  stenographer.  They  may  for  that  purpose  use  the  notes  of  any  per- 
son which  furnish  a  correct  narrative  of  the  proceedings. — York  v.  SteKard, 
367. 
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STOCK  AND  STOCKHOliDERS. 
Corporations — Action   Against   Officers — Misappropriation   of  Funds. 

1.  Though  a  corporation  is  necessarily  made  a  party  to  an  action  against 
its  officers  for  fraudulently  diverting  and  misappropriating  its  funds,  and 
though  the  action  is  brought  in  the  name  of  the  plaintifTs,  who  are  minority 
stockholders,  is  in  reality  on  behalf  of  the  corporation. — McConnell  et  al. 
V.  Combination  M.  d  M.  Co.,  239. 

Condition  Precedent  to  Action — Minority  Stockholders. 

2.  Demand  on  the  officials  of  a  corporation  to  bring  suit  for  fraud  of  offi- 
cers and  directors  in  misappropriating  its  funds  is  not  a  condition  prece- 
dent  to  action  by  the  minority  stockholders. — McConnell  et  al.  v.  CombinOr- 
tion  M.  d  M.  Co.,  239. 

Officers  and  Directors — Action  for  Fraud — Evidence. 

3.  In  an  action  by  minority  stockholders  against  the  officers  and  directors 
of  a  corporation  for  fraudulently  diverting  and  misappropriating  Its  funds, 
evidence  examined,  and  held  sufficient  to  charge  the  president  and  secre- 
tary with  knowledge  of  all  expenditures  made,  to  whom  they  were  made, 
and  for  w^hat  purpose. — McConnell  et  al.  v.  Comhination  M.  d  M.  Co.,  239. 

Ratification — Estoppel — Minority. 

4.  Though  the  majority  stockholders  of  a  corporation  sanction  the  acts  of 
Its  directors  and  officials  in  illegally  making  expenditures  of  the  corporate 
funds,  so  as  to  bind  themselves  by  estoppel,  yet  such  acts  are  not  binding 
on  stockholders  who  neither  took  part  In  the  proceedings,  nor  sanctioned, 
by  act  or  acquiescence,  the  making  of  the  expenditures. — McConnell  et  al. 
V.  Combination  M.  d  M.  Co.,  239. 

Voting  Salaries  to  Directors — I'owers  of  Directors. 

5.  In  the  absence  of  power  emanating  from  the  stockholders,  from  statute, 
or  from  by-laws  legally  adopted,  directors  of  a  corporatoin  have  no  author- 
ity to  vote  a  salary  to  any  of  their  number. — McConenll  et  al.  v.  Combina- 
tion M.  d  M.  Co.,  239. 

Minutes — Evidence — Admissibility. 

6.  Minutes  of  a  stockholders'  meeting,  consisting  of  separate  sheets  of 
paper  pinned  to  the  leaves  of  a  record  book,  are  insufficiently  Identified  to 
make  them  admissible. — McConnell  et  al.  v.  Combination  M.  d  M.  Co.,  239. 

SUPERVISORY  CONTROL. 
Mines — Injunction — Contempt — Evidence    Insufficient. 

1.  Writ  lies  to  vacate  an  order  adjudging  relators  guilty  of  contempt  for 
the  violation  of  an  Injunction  restraining  them  from  working  mining  prop- 
erty, where  much  of  the  evidence  was  speculative  "and  based  on  projec- 
tions made  on  conclusions  from  facts  observed  in  workings  remote  from 
the  points  in  controversy."  Meld,  not  sufficient  to  sustain  a  conviction. — 
Stale  ex  rel.  Boston  d  Mont.  Con.  C.  d  8.  M.  Co.  v.  District  Court,  96. 

Mines — Defective  Inspection  Order. 

2.  Writ  lies  where  district  court.  In  Its  order  permitting  an  Inspection 
of  books,  papers  and  underground  workings  of  a  mining  claim,  fails  to  lix 
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appropriated  by  the  legislature  for  such  purpose  has  been  exhausted. — 
State  ew  rel.  Donovan  v.  Barret,  203. 

State  Board  of  Examiners — Appropriations. 

2.  The  state  board  of  examiners  cannot  Increase  an  appropriation  made  by 
the  legislature  for  a  specific  purpose,  by  adding  thereto  moneys  which  the 
legislature  appropriated  for  entirely  different  purposes. — State  ew  rel.  Dono- 
van V.  Barret,  203. 

STATUTES. 

(List  of  Statutes  of  Montana  Cited  or  Construed.) 

Codified  Statutes  op  1871-72. 

Page  40,  Section  67 476 

Page  63,  Section  184 291 

Laws   op   1874. 

Page  54,  Section  18  (Judgment  for  Costs) 292 

Revised  Statutes  op  1879. 

Page  59,  Section  101 4'i  u 

Page  81,  Section  234 292 

Page  191,  Section  819 2'>2 

Page  454,  Section  264 503 

Compiled  Statutes  op  1887.  , 

First  Division   (Code  of  Civil  Procedure). 

Section  244  .  , 292 

F'iPTii  Division  (General  Laws). 

Sections  446  et  aeq 260 

Section  449 2C0 

Section  454 257 

Section  466    50:? 

Section  468    260 

Section   486    260 

Laws  of  1803. 

Page  113    (Municipal  Corporations) 21,  343 

Codes  op  1895. 

(Political  Code.) 

Section   10    24 

Section  460    85 

Sections    1050   rt   acq 302.  304 

Section  1057   302,  303 

Section    1075    302,  304 

Section   2600    340 

Sections  3010  ct  acq 120,  131 

Section   3612    134 

Section   3672    469 
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Section  4190  8G 

Section  4288  84 

Section  4450  ? 85 

Section  4681,  Subdivision  3 85,     86 

Section  4703  344 

Section  4740  304 

Section  4758  303 

Section  4761  302 

Section   4762  303 

Section  4788,  Subdivision  1 302,   303,  304 

Section  4800  343 

Section  4800,  Subdivision  16 20,  21,  22,  24,     25 

Section  5152  431 

Section  5181  343 

(Civil  Code.) 

Section   132    42 

Section  160 42,     43 

Section   163    43 

Section   164    43 

Section  170    42 

Section   11)2 271 

Section  394    . 503 

Section  550 503,  504 

Section  1000    340,   341,  344 

Sections  1030  et  acq 342 

Section  1891    297 

Section  2006    237 

Section   2186    153 

Section  2206    7 

Section  2216    6 

Section  2219    7 

Section  2340 391,  393 

Section    2342    157,  453 

Section   2450    408 

Section  2491    408 

Sections  2970  et  8eq 257 

Section  2976    264 

Section  3151    11 

Section  3780    ^ 236 

Section  3810    439 

Section  3812    439 

Section   3845 439 

Section  4410 450 

Section  4413    451 

Section  4417    574 

Section  4605    432 

(Code  of  Civil  Procedure.) 

Section  21    (as  amended  1903) 186,  187 

Section  111    444 

Section  180  (as  amended  1003).  188,  195-197,  199-202,  533-538,  541-544,  548,  549 

Sections  370-377   368 

Section  399    11 

Section   518    236 

Section   558    236 

Section  615  (as  amended  1903)  .189, 196, 197,  201,  202,  533-536,  539,  540,  544.  550 
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Section  720 178,  5J0a 

Section  741    '. 17 

Section  745    476 

Section  754    " 438 

Section  773    541 

Section    778    452,  453 

Section  1004 74,  291,  292,  293,  290 

Section  1008    291,   292,  293 

Section  1059    .■>41 

Section  1080   1«> 

Section  1081    171 

Section  1103   2*3 

Section  1114   236,  377 

Section  1115    230 

Section  1151    321 

Section  1155    3H» 

Section  1171    35 

Section  1173    35,  56,  369,  376,  377 

Section  1190   .* 2tf 

Section    1193    26,  'ZD 

Section  1196 5,  74,  285,  318,  321 

Section  1210    285 

Section  1225 : 286.  287 

Section  1226 286,  287 

Section  1227 ' 285,  ::»« 

Section  1310 141,  191,  192,  27U 

Section  1311    192 

Section  1317    218 

Section  1322 141,  143,  191,  192 

Section  1511    462 

Section   1660    4';3 

Section  1722    74 

Section  1724    : 27 

Section  1730    27 

Section  1736   74,  321 

Section  1738    321 

Section  1760   79,  95,  96,  4t>4 

Section  1761 ' 95,  96,  464 

Section   1762 95 

Section  1763 79,  95 

Section  1764    ; 95 

Section  1810    214 

Section   1831    427 

Section  1 866    1 47 

Section  1894    13i' 

Sections  2050  et  aeq 5 

Section   2130 5:»6 

Section  2131    556 

Section  2133   556,  562 

Sections  2170-2183   198 

Sections  2810  et  acq .- 11 

Section  3106 511 

Section  3107    51 1 

Section  3123 350 

Section  3130    263 

Section  3131 511 

Section  3132    511 

Section  3136    512 


Statutes.  667 

Section  314(J  , 512 

Section  3193  520 

Section  3196  110 

Section  3207  555 

Section  3228  512 

Section  3266 288,  362 

Section  3266,  Subdivision  26 483 

Section  3270  453 

Section  3274  453 

(Penal  Codb.) 

Section  293    198 

Section  390   524 

Section  1531    444 

Section  1543    444 

Section  1693    479 

Section  1730   480 

Section  1832    52U 

Section  1833    520 

Section  1834    520 

Section  1841    520 

Sections  1970-1981 108 

Section  2051    523 

Section  2350 478 

Section  2351    474 

Section  2354 481.  482 

SecUon  2400    480 

Section  2521    528 

Laws  op  1897. 

Page  203  (Municipal  Corporations) 20,  343 

Page  212  (Public  Improvements  In  Cities) 224 

Laws  of  1899. 

Page  79  (Official  Bonds) 302 

Page  113   (Mining  Corporations) 501,  502,  505 

Page  124   (Negotiable  Instruments) 123 

Page  142    (Pleadings) 178,  356 

Page  145    (Deeds) 285 

Page  146  (Appeals) 74 

Laws  of  1901. 

Page  150  (Foreign  Corporations) * 342 

Page  160  (Trial) 165 

Laws  of  1903. 

Chapter  44  (Public  Highways) 340 

Chapter  121   (Negotiable  Instruments) 114 

Laws  of  1903   (Second  Extraordinary  Session). 

Chapter  1  (Appeal  In  Equity  Cases) 186,  187 

Chapter  2   (Change  of  Venue) 

189,  195,  196,  197-202,  533-538,  541-544,  548,  549 

Chapter  3    (Disqualification  of  Judges) 

.188,  195,  197,  199-202,  533-538,  541-544,  648,  549 
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stal'utory  construction. 

Appeal — Liberal  Construction. 

1.  Statutes  must  be  liberally  construed  to  maintain  the  right  of  appeal. — 
Morin  v.  Wells  et  al.,  76. 

Interpretation — Proclamation  of  Governor. 

2.  Legislation  passed  at  an  extraordinary  session  of  the  legislature  must 
be  interpreted  in  the  light  of  the  proclamation  of  the  governor  convening 
such  session. — State  ex  rel.  Boston  &  Mont.  Con.  C.  d  8.  M.  Co.  v.  Judges, 
193. 

STATUTE  OF  FRAUDS. 

Judicial  Sale — Oral  Agreement — Conveyance. 

1.  An  oral  agreement  by  a  purchaser  at  a  Judicial  sale  to  take  the  deed  in 
his  own  name,  and  convey  to  another,  is  void,  as  within  the  statute  of 
frauds   (Civil  Code,  Section  2342). — Largey  v.  Leggat,  148. 

Trustee  Ex  Maleflcio — Agreement. 

2.  The  agreement  cannot  be  taken  out  of  the  statute,  and  enforced  against 
the  purchaser  as  a  trustee  ex  maleflcio,  to  prevent  the  perpetration  of  a 
fraud,  where  neither  party  had  any  interest  in  the  property,  and  no  money 
was  advanced  to  the  purchaser,  or  anything  done  towards  carrying  the 
agreement  into  effect. — Largey  v.  Leggat,  148. 

Sale  of  Personalty — Part  Performance. 

3.  Under  Civil  Code,  Section  2340,  declaring  Invalid  a  sale  of  personalty 
for  $200  or  more,  not  in  writing,  unless  the  buyer  accepts  and  receives  part 
of  the  thing  sold,  the  acceptance  and  receipt  need  not  be  concurrent  wiih 
the  purchase. — Slater  Brick  Co.  v.  Shackleton,  390. 

Sale  of  Personalty — Part  Performance — Sufficiency. 

4.  Under  Civil  Code,  Section  2340,  making  valid  a  sale  of  personalty,  for 
$200  or  more,  though  not  in  writing,  if  the  buyer  accepts  and  receives  part 
of  the  thing  sold,  such  acceptance  and  receipt  by  one  who  assumes  the 
buyer's  contract  is  sufficient. — Slater  Brick  Co.  v.  Shackleton,  390. 

Specific    Performance — Defense — Availibllity. 

5.  Where,  in  a  suit  for  specific  performance,  defendant  admitted  the  mak- 
ing of  the  contract,  and  relied  on  a  defense  other  than  the  statute  of 
frauds  to  defeat  the  action,  such  statute  was  not  available  as  a  defense 
unless  specially  pleaded. — Christiansen  v.  Aldrich  et  al.,  446. 

STENOGRAPHERS. 

Official  and  Private  Transcripts. 

1.  In  making  up  statements  or  bills  of  exceptions,  litigants  are  under  no 
obligation  to  use  only  the  transcript  of  the  evidence  furnished  by  the 
official  stenographer.  They  may  for  that  purpose  use  the  notes  of  any  per- 
son which  furnish  a  correct  narrative  of  the  proceedings. — York  v.  Steicard, 
367. 
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STOCK  AND  STOCKUOliDKRS. 
Corporationa — Action   Against   Officers — Misappropriation  of  Funds. 

1.  Though  a  corporation  Is  necessarily  made  a  party  to  an  action  against 
Its  officers  for  fraudulently  diverting  and  misappropriating  Its  funds,  and 
though  the  action  is  brought  in  the  name  of  the  plaintiflTs,  who  are  minority 
stockholders,  is  in  reality  on  behalf  of  the  corporation. — McConneU  et  al. 
V.  Combination  M.  <t  M.  Co.,  239. 

Condition  Precedent  to  Action — Minority  Stockholders. 

2.  Demand  on  the  officials  of  a  corporation  to  bring  suit  for  fraud  of  offi- 
cers and  directors  in  misappropriating  Its  funds  is  not  a  condition  prece- 
dent to  action  by  the  minority  stockholders. — McConnvll  et  al.  v.  Comhinti- 
Hon  M.  d  M.  Co.,  239. 

Officers  and  Directors — Action  for  Fraud — Evidence. 

3.  In  an  action  by  minority  stockholders  against  the  officers  and  directors 
of  a  corporation  for  fraudulently  diverting  and  misappropriating  its  funds, 
evidence  examined,  and  held  sufficient  to  charge  the  president  and  secre- 
tary with  knowledge  of  all  expenditures  made,  to  whom  they  were  made, 
and  for  what  purpose. — McConneU  et  al.  v.  Comhination  M.  d  M.  Co.,  23U. 

Ratlflcatlon — Estoppel — Minority. 

4.  Though  the  majority  stockholders  of  a  corporation  sanction  the  acts  of 
its  directors  and  officials  in  illegally  making  expenditures  of  the  corporate 
funds,  so  as  to  bind  themselves  by  estoppel,  yet  such  acts  are  not  binding 
on  stockholders  who  neither  took  part  In  the  proceedings,  nor  sanctioned, 
by  act  or  acquiescence,  the  making  of  the  expenditures. — McConneU  et  al. 
V.  Combination  M.  d  M.  Co.,  239. 

Voting  Salaries  to  Directors — I'owers  of  Directors. 

5.  In  the  absence  of  power  emanating  from  the  stockholders,  from  statute, 
or  from  by-laws  legally  adopted,  directors  of  a  corporatoin  have  no  author- 
ity to  vote  a  salary  to  any  of  their  number. — McConcnll  et  al.  v.  Combina- 
tion M.  d  M.  Co.,  239. 

Minutes — Evidence — Admissibility. 

6.  Minutes  of  a  stockholders*  meeting,  consisting  of  separate  sheets  of 
paper  pinned  to  the  leaves  of  a  record  book,  are  Insufficiently  identified  to 
make  them  admissible. — McConneU  et  al.  v.  Combination  M.  d  M.  Co.,  23U. 

SUPERVISORY  CONTROL. 

Mines — Injunction — Contempt — Evidence    Insufficient. 

L  Writ  lies  to  vacate  an  order  adjudging  relators  guilty  of  contempt  for 
the  violation  of  an  injunction  restraining  them  from  working  mining  prop- 
erty, where  much  of  the  evidence  was  speculative  "and  based  on  projec- 
tions made  on  conclusions  from  facts  observed  in  workings  remote  from 
the  points  in  controversy."  Meld,  not  sufficient  to  sustain  a  conviction. — 
State  ex  rel.  Boston  d  Mont.  Con.  C.  d  S.  M.  Co.  v.  District  Court,  9G. 

Mines — Defective  Inspection  Order. 

2.  Writ  lies  where  district  court,  in  its  order  permitting  an  inspect'on 
of  books,  papers  and  underground  workings  of  a  mining  claim,  falls  to  llx 
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rules  of.  supreme  court. 

Briefs — Specification  of  Errors. 

1.  Supreme  Coart  Rule  X,  Subdivision  3,  does  not  require  appellant  to  set 
out  in  his  brief  the  reasons  why  he  claims  that  the  decision  objected  to  is 
erroneous,  and  hence  a  specification  that  the  court  erred  in  sustaining  de- 
fendant's motion  for  a  nonsuit  is  sufficient  without  further  statement. — 
Nord  V.  Boston  A  Mont.  Con.  G.  d  8.  M.  Co.,  48. 

Briefs — ^Assignments  of  Error. 

2.  Assignments,  of  error  upon  the  admission  or  rejection  of  tetslmony  not 
presented  in  appellant's  brief  in  accordance  with  the  requirements  of  the 
Rules  of  the  Supreme  Court,  will  not  be  considered  by  the  court. — Butte 
Mining  d  Milling  Co.  v.  Kenyon,  814. 

Briefs — Specification  of  Errors. 

3.  Under  the  Rules  of  the  Supreme  Court,  errors  not  specified  In  the  brief 
will  not  be  considered. — Schilling  v.  Curran,  370. 

SPECIFIC  PERFORMANCE. 
Partition   Sale — Deed — Pleadings. 

1.  Where  It  cannot  be  determined  from  either  the  pleadings  or  the  evidence 
as  to  a  contract  to  purchase  property  for  another  at  a  partition  sale  w^hether 
the  purchaser  was  to  furnish  the  money  or  not,  or  whether  he  was  to  take 
the  deed  In  his  own  name  or  otherwise,  neither  would  support  a  decree  for 
specific  performance  on  the  part  of  the  purchaser. — Largcy  v.  Leggat,  148. 

Complaint — Adequate  Remedy  at  Law. 

2.  Where  a  complaint  alleged  breach  of  a  contract  to  convey  land  described 
therein,  it  was  sufilclent  to  raise  the  presumption  that  pecuniary  compen- 
sation would  not  afford  adequate  relief,  within  Civil  Code,  Section  4410. 
Subdivision  2,  though  there  was  no  allegation  of  special  circumstances  show- 
ing that  plaintiff  had  no  adequate  remedy  at  law. — Christiansen  v.  Aldrich 
et  al.j  446. 

Complaint. 

3.  In  an  action  for  specific  performance  of  a  contract  to  convey  land,  it 
was  not  necessary  that  the  complaint  should  allege  that  defendants  were 
the  owners  of  the  land  at  the  time  the  contract  was  made,  since,  if  defend- 
ants were  not  the  owners,  or  had  placed  themselves  in  such  a  position  that 
they  could  not  perform  their  contract,  such  facts  were  matters  of  defense. — 
Christiansen  v.  Aldrich  et  al.,  446. 

Answer. 

4.  In  a  suit  for  specific  performance  an  answer  alleging  that,  since  the 
contract  was  made,  defendants  had  conveyed  the  land  in  controversy  to  an- 
other, constituted  an  admission  that  defendants  were  the  owners  of  the 
land  at  the  time  the  contract  was  made. — Christiansen  v.  Aldrich  et  at.,  446. 

Complaint — ^Technical  Objections. 

5.  Under  Code  of  Civil  Procedure,  Section  778,  a  technical  objection  to  a 
complaint  in  a  stilt  for  specific  performance  not  affecting  the  substantial 
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rights  of  the  parties  is  not  available  after  judgment. — Chriatianaen  v. 
Aldrich  et  al.,  446. 

Tender. 

6.  Where,  in  a  suit  for  specific  performance,  it  was  alleged  that  defendants 
had  withdrawn  the  deed  from  escrow,  and  it  appeared  that  a  tender  of  the 
balance  of  the  price  would  not  have  been  accepted  and  would  have  been  of 
no  avail,  and  plaintiff  tendered  the  money  in  court,  paid  the  same  to  the 
clerk,  and  demanded  a  deed,  defendants  having  removed  from  the  state  and 
being  absent  at  the  time  plaintiff  desired  to  make  payment,  it  was  no  objec- 
tion that  the  complaint  failed  to  allege  a  tender  of  the  balance  of  the  price 
before  suit  brought. — ChrUtiansen  v.  Aldrich  et  al,,  446. 

Defense — Statute  of  Frauds. 

7.  Where,  in  a  suit  for  specific  performance,  defendant  admitted  the  mak- 
ing of  the  contract,  and  relied  on  a  defense  other  than  the  statute  of  frauds 
to  defeat  the  action,  such  statute  was  not  available  as  a  defense  unless 
specially  pleaded. — Chriaiiansen  v.  Aldrich  et  al.,  446. 

Pleadings — Answer — Sufllciency. 

8.  Where,  in  a  suit  for  specific  performance,  plaintiff  pleaded  a  breach  of 
the  contract,  and  defendant  alleged  that  plaintiff  had  failed  to  perform 
within  the  time  prescribed,  whereupon  defendant  had  sold  the  land  to  W., 
but  did  not  allege  whether  the  sale  to  W.  was  before  or  after  the  commence- 
ment of  the  action,  nor  state  any  facts  with  reference  to  the  consideration 
paid  by  W.,  and  his  notice  of  plaintiff's  equity,  the  answer  did  not  set  up 
sufficient  new  matter  to  require  replication. — Christiansen  v.  Aldrich  et  at., 
4,46. 

Pleadings — Amendmen  ts. 

9.  In  a  suit  for  specific  performance,  plaintiff,  pending  a  motion  for  Judg- 
ment on  the  pleadings,  applied  for  leave  to  amend  the  complaint  by  adding 
an  allegation  of  tender  of  the  unpaid  purchase  price,  and  a  demand  for  a 
deed,  and  by  making  an  allegation  of  readiness  and  willingness  to  perform 
more  specific.  Held,  that  the  application  was  properly  granted,  defendants 
having  declined  the  court's  offer  to  postpone  the  hearing  to  the  next  term. — 
Christiansen  v.  Aldrich  et  al.,  446. 

Mining  Locations — Transfer  of  Interest — Insufficient  Consideration. 

10.  Where  complainants'  entry  on  defendant's  land  for  the  purpose  of  lo- 
cating a  mining  claim  was  wholly  ineffectual  as  against  defendant  for  that 
purpose,  a  contract  by  which  complainants  agreed  to  transfer  to  defendant 
fin  undivided  one-third  interest  in  the  lead  or  lode,  in  consideration  of  de- 
fendant's transfer  to  plaintiffs  of  an  undivided  two-thlr4s  interest  therein, 
together  with  the  necessary  amount  of  real  estate  covered  by  the  location, 
etc.,  in  settlement  of  the  rights  of  the  parties  without  litigation,  was  not 
based  on  a  sufficient  consideration  to  support  a  suit  for  specific  perform- 
ance under  Civil  Code,  Section  4417,  providing  that  specific  performance 
cannot  be  enforced  against  a  person  unless  he  has  received  an  "adequate" 
consideration  for  the  contract. — Traphagen  v.  Kirk,  562. 

STATE  OFFICERS. 

Mandamus — Appropriations — Treasurer. 

1.  The  writ  of  mandate  will  not  be  allowed  to  compel  the  state  treasurer 
to  pay  a  warrant  issued  by  the  state  auditor,  when  the  money  particularly 
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appropriated  by  the  legislature  for  such  purpose  has  been  exhausted. — 
State  ex  rel.  Donovan  v.  Barret,  203. 

State  Board  of  Examiners — Appropriations. 

2.  The  state  board  of  examiners  cannot  increase  an  appropriation  made  by 
the  legislature  for  a  specific  purpose,  by  adding  thereto  moneys  which  the 
legislature  appropriated  for  entirely  different  purposes. — Btate  em  rel.  Dono- 
van V.  Barret,  203. 

STATUTES. 

(List  of  Statutes  of  Montana  Cited  or  Construed.) 

Codified  Statutes  of  1871-72. 

Page  40,  Section  67 476 

Page  63,  Section  184 291 

Laws   op   1874. 

Page  54,  Section  18  (Judgment  for  Costs) 292 

Revised  Statutes  op  1879. 

Page  59,  Section  101 4YtJ 

Page  81,  Section  234 292 

Page  191,  Section  819 2'*!2 

Page  454,  Section  264 503 

Compiled  Statutes  of  1887.  , 

First  Division    (Code  of  Civil  Procedure). 

Section  244  .  , 292 

» 

Fifth  Division  (General  Laws). 

Sections  446  et  aeq 260 

Section  449 260 

Section  454 257 

Section  406    50:5 

Section   468    260 

Section  486    260 

Laws  op  1893. 

Page  113    (Municipal  Corporations) 21,  343 

Codes  of  1895. 

(Political  Code.) 

Section   10    24 

Section  460    85 

Sections    1050    rt   scq 302,  304 

Section  1057   302.  303 

Section    1075    302,  304 

Section   2600    340 

Sections  3G10  ct  acq 129,  131 

Section   3612    134 

Section  3672    469 
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Section  4190 86 

Section  4288    84 

Section   4450    ? 85 

Section  4681,   Subdivision  3 85,     86 

Section  4703    344 

Section  4740    304 

Section  4758    303 

Section  4761    302 

Section  4762    303 

Section  4788,   Subdivision  1 302,   303,  304 

Section   4800    343 

Section  4800,  Subdivision  16 20,  21,  22,  24,     25 

Section   5152    431 

Section  5181    343 

(Civil  Code.) 

Section   1 32    42 

Section  160 42,     43 

Section   163    43 

Section   164    43 

Section  170    42 

Section  192    271 

Section  304    503 

Section  550 503,  504 

Section  1000    340,  341,  344 

Sections  1030  et  scq 342 
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